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ECCLESIASTICAL LAW 


i]?c 

l^ii admilias (so called from those words in the <vrit, pro7iihe-‘ 
7)ius nr ndiniflas) is a writ directed to the bishop at the suit of 
one who is jKilron of any church, ami he doubts that the bishop 
will collate a clerk of his own, or admit a clerk presented by 
anothci\ to the same benefice : then he that doubts it shall have 
this writ, to prohibit the bishop that he shall not collate or admit 
any to tliat church, pending the suit. 'Tcrnis the L. (a) 

New style. See l^afentiniv 


HJoctttrn. 

J^OCl'UIfN', was a service so called, from the ancient Chris¬ 
tians rising in the night to perform the same. Gihs. 263. 

Nomination to a benefice. See ^cucCUCt 
Non-conlbrmists. See 
Non-residence. Sec 2llC0lDctlCC«^ 

Notable goods. See 

JlJotarp piilJltc. 

See |JDrorror0« 

1. A Notary was anciently a scribe, that only took Notes or 
minutes, and made short draughts of W'ritings, and other 
instruments, both public and private. But at this day w'e call 


(a) See vol* 1. /). 31. 
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jiSotarj) public. 

I 

him a notary public, who confirms and attests the truth of any 
deeds or writings, in order to render the same authentic. AyL 
Par. 382. 

.The law books give to a notary several names or appellations, 
a^ actuarhix, rcgii>trarius, scrinarius, and such like. All which 
word*! are put to signify one and the same person. But in Eng¬ 
land, the word regiitrarhis is confined to the officer of some court, 
who harf the custody of the records and archives of such court; 
and is oftentimes distinguished from the actual ij thereof. But a 
register ought always to be a notary public; for that seems to 
be a i^cessary qualification of his office. 

2. A iioljrv public is appointed to this olfiife by the arch¬ 
bishop of Canterbury; who in the instrument appointment 
decrees, tha^ “full faith be given, as well in as out of judgment, 
“ to the instruments by him to be made.” Which apjiointment is 
also to he registered and ‘•ubscribed by the clerk of his majesty 
for faculties in Chancery. 1 Oug^ht. 486. Ayl. Par. 385. 

By 4?1 G.3. {^U. K.) (.73. it is enacted, that from and after 
August 1, 1801, no pei’son shall he sworn, admitted, a»d iwrol- 
led, as a public notary, unless such person shall have been 
bound, by contract in v\riting or by iiulenturc of apprenticeship, 
to serve as a clerk or apprentice, for the space of not le*s than 
sev'eii years, to a ])uhlic notary, or a person using the »irt anti 
mystery of sj scrivener (according to the privilege^and custom of 
the city of Eondon, such scriv^ener being also a public notary), 
duly sworn, admitted, and inrollcd, anti tliat such ptu son, tkiring 
the said term of seven joars, shall have continued in such si*rvice ; 
anti alstj unless every such jierson v\ho shall, from and after the 
said first tlay of August, be bouiul by conlract in writing or in- 
tlenture tn* ajipienticeship, to serve a-, a clerk or apprentice to 
any public notaMy or scriAcner, being also a public notaiy, 
sJiall, w'lihin three months next after the date t>f eveiy such con¬ 
tract hidenture t)f apprenticeship, cause an afiiilavit to be made 
and duly sworn by tme of the subscribing witnesses, t>f the actual 
execution oi" every such conlract or indenture of ajqirentiteship 
by such public notary, or scrivener (being also a public ntitary), 
and the person so to Ae bound to serve as a clerk or apprentice 
as aforesaid; and in eiajry sucli afiitlavit shall be specified the 
nj^mes of every such public notary or scrivener (being a public no¬ 
tary), and of every such persdfii so bound, and their places of abode 
respectively, together with the day of the date of such contract 
•or indenture of apprenticeship; aiul every such affidavit shall be 
sworn and filed within the time afin'csaid, in the court where the 
public notary, to whom every such person respectively shall be 
bound as aforcsaifl, shall have been inrolled as a notary, with the 
proper officer or officers, or his or their respective deputy or dc- 
*puties, who shall make or sign a niemoraiidiiin of tlie (lay of filing 



every affidavit on the back or at the bottom of such con¬ 
tract or indenture. § 2. 

And fPom the said first day of August, in case any person 
shall, in his own name or in the name ol any other person, make, 
do, act, exercise, or execute and perform, any act, mattc^ or 
thing whatsoever, in anywise appertaining or belonging to^the 
office, function, andTfpractice of a public notary, for or in ex¬ 
pectation of any gain, fee, or reward, without being admitted and 
inrolled, every such person for every such offence, sHall forfeit 
and pay the sum of fifty pounds, to be sued for and recovered in 
manner therein mentioned. § 11. 

And whereas the incorporated company of scriveners t)f Lon-"* 
don, by virtiw of its charter, hatli jurisdiction over its members 
being resident within the city of London, the liberties of West¬ 
minster, the borough of Southwark, or within the 9 irciiit of three 
miles of the said city, and liath power to make good and whole¬ 
some laws and regulations ft)r the government and controul of 
such members, and the said company of scriveners practising 
within the aforesaid limits, and it is therefore expedient that all 
noJ;ari^s resident w’ithin the limits of the said charter, should 
come into and be under the jurisdiction of the said company; be 
it therefore enacted, that all persons who may hereafter apply for 
a faculty to become a j)ublic notary, and practise within the 
city of London and the liberties thereof, or within the circuit of 
three miles o|^ the same city, shall come into and kecome mem¬ 
bers, and take their freedom of the said ctimpany of scriveners, 
according to the rules and ordinances of the said company, on 
payment of such anti the like fine and fees as are usually paid 
and payable upon the admission of persons to the freedom of the 
saitl company, and shall, previous to the obtaining such faculty, 
be admitted to the lree<lom of the said company, aii?l obtain a 
certificate of such frcctlom, duly signed by th* clerk of the same 
company for the time being, which certificate shall be produced 
to the master t)f faculties, and filed in his office prioror at 
the time of issuing any lUciilty to such person to enable him to 
practise within the jurisdiction of the said company. § 13. 

Jlut nothing in this act contained shall extend, or be construed 
to extend, to any proctor in any ecclesiasfical court in England ; 
nor to any secretary or secretaries tef any bishop or bishops, 
merely practising as such secretary or secretaries; or to dny 
other person or persons necessarily^ created a notary public for 
the purpose of lioldiiig or exercising any office or appointment, 
or occasionally perfbrmijig any public duty or service uYfder • 
government, and not as general practitioner or practitioners; 
any thing to the coiitrai*y notwithstanding: and nothing lierein 
contained shall extend, or be construed to exempt any proctor, 
being also a public notary, from the pains, penalties, forfeitures, ^ 
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Ji^otar?? puiilic. 

and disabilities, by this act imposed upon any publ^ notary 
who shall permit or suiTer liis name to be, in any manner, used 
for, or on account, or for the profit and benefit, of any person or 
persons, not entitled to act as a public notary. § 14. (1.) 

A notary on his appointment must swear, “ that he will 
faithlully exercise the office of notary public; that he will faith¬ 
fully make contracts, wherein the consent *> 1 ’ }>artics is required, 
1 ) 3 ' addinjr or diminishing^ nothing, without the will of the par¬ 
ties, that ihay alter the substance of the llict; that if in making 
any instrument the will of one party only is required, he will in 
such case add or diminish nothing that may alter the substance 
* of the fifet, against the will of such parly; that he w'ill not make 
instruments ol* 0113 ' contract, in which lie shall kr.ow there is a 
violence or fraud ; that he will reduce contracts into jin instru¬ 
ment or regist(?r; and aftci he shall so have reduced the same, 
that he will not inaliciousl 3 ' ilelay to make a public instrument 
thereupon, against the will of him or them, on whose behalf 
such contract is to be so drawn : Saving to himself his just and 
accustomed fees.” 

4. A notaiy public (or actuar 3 ') that writes tlie acts of.coujt, 
ought not oni 3 ' to be chosen by the judge, but approv'cd also by 
each of the parties in suit; for though it does of common right 
belong to the office of the judge, to assume and choose a notary 
for retlucing the acts of court in every cause into writing, yet he 
ma 3 ’' be refused by the litigants ; for the use of a notar 3 ’ was in- 
teiified, not 0 UI 3 ' 011 account of the judge, to help liis inemoiy in 
the cause, but also that the litigants might not be injured by the 
judge. yJl. l\iy. 5382. 

And particularl 3 ', the oflice of a notary in a judicial cause is 
emplo 3 'ed about lince things : First, he ought to register and 
iuroll all tlie judicial acts of the court, according to tlie tiecrec 
and order of the judge, setting down in the act the ver 3 ' time and 
place of writing the same. 6 econdl 3 ', he ought to <lelivcr to the 
parties;-'uL their especial request, copies and exemplifications of 
all such judicial acts and proceedings as are thez-e enacted and 

( 1 ) l^y § b‘5. ill! persons adiriittccl as notaries public before 27 
June 1801, may act as s.ich notwithstanding this act. 13y § 10 . pecu¬ 
niary penalties imposed fo'. ofiences against this act are recoverable 
in |:ourts at Westminster by action of debt, &c. or information, with 
full costs to plaintiff if he recoyers. By § 17. limitation of actions 
against persons for matters done in pursuance of this act, 53 months — 
General issue — treble costs. 

’ By 1 & 2 G.4. C.48. §3. nothing in 41 G.3. ( U.K,) c.79. shall 
extend to the registrars or solicitors of fhc universities of Oxford or 
Cambridge, or to the steward or solicitors of any college or hall in 
either, or to the chapter clerk of any cathedral or collegiate church, 
acting only as such registrars, &c. 
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decreed. * And, thirdly, he ought to retain and keep in his cus¬ 
tody the originals of such acts and proceedings, commonly called 
the protocols (vpcoTa xcoXa, the notes, or J^rst draughts). 

5. As a notary is a public person, so consequently all instru¬ 
ments made by him are called public instruments ; and a jud^ial 
register of record made by him, is evidence in every court, 
according to the civil <ind canon law. And a bishop’s register 
establishes a perpetual proof and evidence, when it is found in 
the bishop’s archives; and credit is given not only to the ori¬ 
ginal, but even to an authentic copy exemplified. Aj/l. Par. 386. 

And one notary public is sufficient for the exemplification of 
any act; no matter requiring more than one notary fo attest 
it. Td. ' • 

And the rule of the canon law is, that one notary is equal to 
the testimony of two witnesses. Gibs. 996. 

6. .*>.> fr.3. c. 181<. Schetl. Part I. tit. Faculty, the admis¬ 
sion of a notary shall be upon a 30^ stamp. 

And every notarial act shall be on a Us. stamp. Id. tit. Nota- 
111 A I. ACT, with progressive duty of 5s. on every sheet thereof after 
ih« fir!*t.] 




^T^lIE writ of a.-.si-t‘ of novel disseisin {novtc disseisna:) lieth, 
Avhere tenant for life, or tenant in lee simple, or hi tail, is dis¬ 
seised of his lands or tenements, or put out thereof against his 
will. F.N./i. 108. 


November ihe fifth. See !^oltDnp0. 
Nuncupative will. See (a^lillf)^. 


€>ati)0' 

1 . shall bring info dispute ih# determinations of the 

^ church, concerning oaths to be*taken in the ecclesiastical 
or in the temporal courts; on pain of being declared an heretic. 
Aiund. Lind. 297. * 

As we confess that vain and rash swearing is forbidden Chris¬ 
tian men by our I^ord .Icsus Christ, and James his apostle■p'so* 
w'c judge that Christian religion doth not prohibit, but that 
a man may swear when the magistrate rcc|uircth, in a cause of 
faith and charity, so it be <lone according to the prophet’s teach¬ 
ing, in justice, judgment, and truth. Art. 39, 
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proceed¬ 
ings. 


Stamps . . 


Lian fulness 
of an oath. 
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The giving of every oath must be warranted by act gf parlia¬ 
ment, or by the common law time out of mind. 2 Inst, 73. 

2 . The oath e.v officio, is an oath whereby any person may be 
obliged to make any presentment of any crime or offence, or to 
confess or accuse himself or lierself, of any criminal matter or 
thing, whereby he or she may be liable to any censure, penalty 
or punishment whatsoever. 

By a canon of archbishop Bonifiicc: iMymcn shall he co7n- 
pelled by cxcomnmnication^ if need he, to take an oath to speak the 
truths xchen enquiry shall be made by the prelates and judges eccle¬ 
siastical^ fat' the conection of sins and excesses. Lind. 109. 

AftertVards, I], 4 iT. In the time of the parliament, the lords 
of the council at Whitehall demanded of Popham and Coke 
chief justices, upon motion made by the commons in parliament, 
in what cases , the ordinary may examine any person ex q^Jicio 
upon oath. And upon good consideration and view of the books, 
they answered to the lords of the council at another day in the 
council chamber: 1. That the ordinary cannot constrain any 
man, ecclesiastical or temporal, to swear generally to answer to 
such interrogatories as shall be administereil unto hiiu; but 
ought to tleliver to him the articles u})on which he is to be ex¬ 
amined, to the intent that he may know whether he ought by the 
law to answer them. And so is the course of the chancery; 
the del’endant hath a copy of the bill delivered unto him, or 
otherwise ho need not answer it. 2. 'I'hat no man, ecclesi¬ 
astical or temporal, shall be examined upon the secret thoughts 
of his heart, or of his secret opinion; but something ought to 
be objected against him, which he hath spoken t>r done. 3. U’hat 
no layman may be examined ex officio^ except in two causes 
(matrimonial and testamentary); and that was grounded upon 
great reason : for laymen for tiic most part are not lettered, 
wherefore they may easily be inveigled and intrapped, and prin¬ 
cipally in heresies and errors. 12 Co. 26. 

AgairfJ II. 13 .1 Uighfon and Holtzs case. They were com¬ 
mitted by the high commissioners, because they refused to take 
the oath ex crjkio Avhercupon an habeas corpus being awarded, 
it was returned, that they were committed, because they being 
convented for slanderous words, against the book of common 
prayer and the government of the church, and being tendered 
tht oath to be examined upon these causes, they refused, and 
were therefore committed, itnd after three terms deliberation, 
the court now gave their resolution, that they ought to Ikj dc- 
• liwared. And the reason thereof Coke chief justice declared to 
be, because this examination is made to cause them to accuse 
themselves of the breach of a penal law; which is iigainst law, 
for they ought to proceed against them by witnesses, and not 
, inforce them to take an oath to accuse themselves. Cro. Ja. 388. 

20 
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Finally, by the statute of 13 C. 2. c, 12. it is enacted^ that it 
shall not be lawful for any person exercising ecclesiastical juris¬ 
diction, t(5 tender or administer to any person whatsoever, the 
oath usually called the oath ex officio^ or any other oatli, whereby 
such person to whom the same is tendered or administered, may 
be charged or compelled to confess, or accuse, or to purge nim 
or herself of any criminal matter or thing, whereby he or she 
may be liable to censure or punishment. 

But in otlier cases, where the course of the ecclesiastical courts 
hath been, to receive answers upon oath, they may still receive 
them. And therefore in the case of Ilerii and Brmm^ 2’. 31 C. 2. 
where a suit was for payment of the proportion assessed Howards’* 
the repair ofxhe church, the defenilant offering io ^ive in his 
answer, but not upon oath, prayed a prohibition, because it was 
refused. The court, after hearing arguments, denied the prohi¬ 
bition ; for they said, it was no more than the chancery did to 
make defendants answer upon oath in such like cases. Gibs. 1011. 

1 Ventr. 339. 

And some years before that, in the case of Goulson and Waiu- 
w^^-Z/Zj.it was Jield by the court, that if articles c.v officio are ex¬ 
hibited in the spiritual court for matters criminal^ and the [>arty 
is required to answer upon oath, he may have a prohibition : but C ® 3 
if it be a civil matter, he cannot do so, for then he is bound to 
answer. G/fo. 1011. 1 374*. '* 

3 . The oath of calumnij was required by tlic B^^inan law, of Oatli of 
all persons engaged in any lawsuit, obliging both plaintiffs and 
defendants, at the lK?ginning of the cause, to swear tliat their 
demands and their defences were sincere and upright, without 
any intention to give unnecessary trouble, or to use ejuirks and 
cavils. 1 Domat. 4-39. 

And by .a Icgatine constitution of Olko it is thus'*ordained : 

27ie oath o/'calumny, in causes ecclesiastical o*id civil, for speak¬ 
ing the truth in spirituals whereby the truth may be inSre easily 
discovered, and causes more sj)eedily determined, vve ordain for 
the future to be taken in the kingdom of Kngland, according to 
the canonical and legal sanction, the custom obtained to the con- 
trarif nohxithstending. Athon. 63. 

i'he oath of calumnjf^ Which oath \fas this : “ You shall 
“ swear, That you believe the cause you move is just: That 
“ you will not deny any thing you believe is truth, when y»u 
“ are asked of it: That you will*not (to your knowletlge) use 
“ any false proof: That you will not out of fraud request any 
“ tlelay, so as to protract the suit: That you have not givc:.>.or* 

“ promised any thing, neither will give or promise any thing, in 
“ order to obtain the viefory, except to such persons to whom 
“ tlie laws ami the canons do permit: So help you God." 

Comet. 91. 
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Of calumny^ Jusjurandum calumniae; sc. vitandiB: for the 
avoiding of calumny. Athon. 6’0. 

To be taken] And this both by the plaintiff and the defendant. 
Which if they shall refuse respectively, the plaintiff in such case 
sh^|l lose his cause, and the defendant shall be taken as having 
confessed. Athmi. 60. ^ 

The custom obtained to the contrary iwtvoithstanding] By this it 
appeareth, that by the custom of the realm of England the oath 
of calumby was not to be administered. Nevertheless this 
custom was not so general as in this canon is alleged. The case 
was thus: Laymen were free by the custom of the realm from 
‘ taking cJf that oath, unless it were in causes matrimonial and 
testamentary ;• ainl in those two cases the ecc]e.4iastical judge 
might examine the })arties upon their oath, because contracts of 
matrimony, and the estates of the dead, are many times secret, 
and do not concern the shame and infamy of the party, as adul¬ 
tery, incontincjicy, simony, heresy, and such like. And this 
appeareth by two writs in the register, directed to the sheriff, to 
prohibit the ordinaries from calling laymen in that oath against 
their wills, except in those two cases. ‘Ilnsl.Gol. 12 f/o. 
Gibs. 1011. 

But this custom extended not to those of the clergy, but to 
lay people only; for that they of the clergy, being presumed to 
be learned men, were better able to take the oath of calumny. 
2 Inst. 657. ' 

But if, in a penal law, tlie jurisdiction of the ordinary be saved, 
as by 1 Lliz. for hearing of masses, or by 13 JEl/z. for usury, or 
the like, neither clerk nor layman shall be compelled to take the 
oath of calumny: because it may be an evidence against him at 
the common law, upon the penal statute. 2 Inst, 637. 12 Co. 27. 

This oath had long continuance in the ecclesiastical court: 
and it had the waivant of an act of parliament, in 2 If. 4. e. 13. 
whereby it was enacted, that diocesans shall proceed accordinp!; to 
the canonical sanctions ; w'hich act was repealed by 23 II. S. c. 24. 
but was revived in the reign of (juecn Mary, anil then all the 
martyrs who were burnt were examined upon their oaths; and 
then again by the 1 FAiz. c. 1 , it was finally repealeil. And the 
matter touching this chth at this day standelh thus; It is con¬ 
fessed, as well by the saiit" provincial constitution of 0 /// 0 , as by 
the- register, that the said constitution was against the custom of 
the realm: and no custom df the realm can be taken away by 
a canon of the church, but only by act of parliament; and espe- 
‘cialiy in case of an oalh, which is so sacred a thing, and which 
generally conccrncth all the nobility, gentry, and commonalty of 
the realm of both sexes: And by the statute of the 25 II. 8 . c. 19. 
no canon against the king’s prerogative, the law, statutes, or cus- 
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, tom of the realm, is of force; which'is but declaratory of the 
common law. 2 Imt. 6!)8, 12 Co, 29. 

So that\he result of the matter, upon these premises, will be 
this: So far as this constitution was against the custom of the 
realm, it is of no avail: so far as it is warranted by the cust(^, 
it is still of force ; and consequently extendeth to the clergy, dnd 
to laymen in cases matrimonial and testamentary, and also to 
persons who take the said oath voluntarily, and not by com¬ 
pulsion. * 

For the writs in the register do only require, that laymen be [ 8 ] 
not compelled to answer against their •will; so that if any assent 
to it, and take it without exception, this standeth with law. " 

12 6b. 27. ^ , 

4. I’lic voluntarij or decisive oath, is given by one party to the The/olun- 
othcr, when one of the litii^ants, not bciiiff able to prove his ^^i^yorde- 
charge, oilers to stand or fall by the oath of his adversary; 

which the adversary is bound to accept, or to make the same 
jn’oposal back again, otherwise the whole shall be taken as con- 
lessed by liim. flood Ch.L. 314. ( 6 ) 

Andathis seeineth to have some found.ition in the common 
law, in what is called waging of law; which is a privilege that 
the law giveth to a man, by his own oath to ii'ee himself, in an , 

action of debt upon a simple contract. 1 Inst. 155. 157. 2 Insi. 45. 

ilut4.his oath, in the ecclesiastical courts, is now obsolete, and 
out of use. 1 Ought. 176. « 

5. The oatti of truth, is when the plaintiff or defendant is Oatli of 
sworn iqion the libel or allegation, to make a true answer of his 
knowledge as to his own fact, and of his belief of the fact of 
others. This differs from the former, for it is not decisive; and 

the plaintiff or defentlant may proceed to other proofs, or prove 
the contrary to what is sworn. fVoud Civ. L. 814. * 

6 . The oath of malice, is when the party ^)ro])oneiit swears Oa* of ’ i 
that he doth not propose such a matter or allegation, out of 
malice, or with an intent unnecessarily to [)rotract the cause. 

1 Ought. 158. 

And this oath may be administered at any time during the 
suit, at the judge’s discretion, whether the parties consent to it 
or not. Id. • 

7. The neccssanf or supidHory oath, ^s given by the judge to Supplctory 
tlie plaintiif or defendant, upon hall' proof already made. This 

being joined to the half proof and gives sulficient power 

to the judge to condemn or absolve. It is called the necessary 
oath, because it is given out of necessity, at the instance of ^ • 
party, whether the other ^)arty will consent to it or not. But 

{h) Qui jusjurandum deferi prior dc cultimnia deltet jurttre si hoc 
exigalur. Dig. 12 . 2 . 34. § 4. 





when the judge doth administer it, he ought first to be satisfied, . 
that there is a half proof already made, by one unexceptionable 
witness, or by some other sort of proof. If the cause is of an 
high nature, and there is a temptation to perjury; or if it is a 
^ criminal cause; or if more witnesses might be produced to the 
si^e fact; then this oath cannot take place. fVood Civ. L. 314. 
Ai^l. Par. 391. t. 

Before the delegates at Sergeants Inn, Jan. 22, 1717. Wil~ 
Hams and Lady Bridget Osborne. The question below was, 
whether Mr. "Williams was married to the lady Bridget Osborne, 
the minister who performed the ceremony, having formerly con¬ 
fessed it cxtrajudicially, but now denying it upon oath. So that 
there being variety of evidence oil both sides, tfie judge upon 
hearing the cause required, according to the method of eccle¬ 
siastical courts, the oath of the party, which the civilians term 
the suppletory oath, that he was really married as lie supposeth 
in his libel and articles. The accepting this oath (as was agreetl 
on both sides) is discretionary in the jmlgc, and is only used 
where there is but what the civilians esteem a semiplena jiroba- 
tio; for if there be full proof, it is never requiretl; aiul if.tlie 
evidence doth not amount to a half jiroof^ it is never granted, 
because this oath is not evidence strictly speaking, but only con¬ 
firmation of evidence; and if that evidence doth not amount to 
a half proof^ a confirmation of it by the party’s own oath, will 
not alter the, case. Upon admitting the party to liis suppletory 
oath, the lady appeals to tlie delegates. So that the question 
now was not upon the merits, whether there really w’as a mar¬ 
riage or not, but only upon tlie course of the ecclesiastical courts, 
whether the judge in this case ought to liave admitted Mr. Wil¬ 
liams to his su})pletory oath, as a person that had made a half 
proof of ‘that which lie w’as tlicn to confirm. The questions 
before the delegii/^es w'erc tw'o : I'irst, whether the suppletory 
oath ougnt to be administered in any case to iiiforce a half proof: 
Aud, secondly, admitting it might, whether the evitlence in this 
case amounted to a half proof, so as to entitle Mr. Williams to 
pray that his suppletory oath might be received. As to the 
first, it was argued to be against all the rules of the common 
law, that a man shoul<IL' be a witness in his own cause. It is not 
allowed in the temporal courts in any case but that of a robbery, 
wkich being presumed to be secret, the party is admitted to be 
a witness for iiimself. In tlte temporal courts no man can be 
examined that has any interest, though he l)e no party to the 
I suiic On the other side many authorities and precedents were 
cited out of the civil law, to prove this practice of allowing a 
suppletory oath. And therefore tHe court held, that by the 
canon and civil law, the party agent, making a half proob was 
entitled to pray that his suppletory oath might be received : 
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, And diough it be against the rules of the common law, yet this 
being a cause of ecclesiastical cognizance, the civil and not the 
common Idw is to be the measure of their proceedings; and 
therelbre this practice being agreeable to the civil law, is well 
waiTanted in all coses where the civil law is the rule, and ‘Sr 
exercise ol it lies in the discretion of the judge. Secondly, it 
being therefore established, that a person, making half prooli is 
entitled to his oath, the next question was, What is, according to 
the notion of the civilians and canonists, a half proof*? With 
them it was argued, on the behalf of the lady, that nothing is 
esteemed as a J\dl proof, unless there be two positive unexcep¬ 
tionable witiM«ses to the very matter of fact, as to the marriage; 
that a half prwf, which is the next degree of evidence, is what is 
affirmed by the oath of one witness as to the principal fact, and 
confirmed by concurrent circumstances : It must be by one wit¬ 
ness ; it must be evidence that concludes necessarily, and not by 
Resumption; there must be no presumption to encounter it; 

' the witness must be of good repute: That matrimonial 
fcs require the greatest certainty; and where that is the sole 
tioi;, the proof ought to be fuller than where it comes in by 
llent, as on granting administration. To this it was answered 
fthe other side, that half proof implies no more than what the 
5mmoii lawyers call presumptive evidence; and that is properly 
Called presumptive evidence, which hath no one positive witness 
^to support it, but relies only on the strength of cjifcumstances. 

And when tli^re is one witness, who deposeth directly to the 
principal fact, this immediately ceaseth to bear the name of pre¬ 
sumption, and assumes that of positive evidence. And that 
which in the temporal courts passeth for positive evidence, is the 
same degree of evidence with the full proof of the canonists and 
civilians. The siippletory oath doth ex vi termini import, that 
there has been no one positive witness to the principal fact; and 
he that clemaiids to be admitted to take his oath, doth* thereby 
admit that he hath produced no conclusive evidence to the point 
in issue, and therelbre the party himself supplies the place of the 
witness. There is no fixing the bounds of a lialf proof; for in 
many cases circumstances may overbear jiositive evidence: and 
then if those circumstances shoultl not be Esteemed to amount to 
a half [iroof, when the positive evidence would exceed it; that 
would be to overthrow the positive evidence, by that which is wot [ II ] 
so strong. Half proof therefore Micy concluded to be, that de¬ 
gree of evidence which would incline a reasonable man to either 
side of the question; and implies in the notion of it, that a 
live witness hatli not deposed to the principal fact. And in this 
case, though there was no positive conclusive evidence, but only 
such as depended on circumstances, as confessions, and letters, 
and unusual familiarities, yet the court thought it amounted to 
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Oatli in 
aniniam 
doinini. 


Oath of da* 
mages. 

Oath of 
costa. 


[ 12 ] 


Oath of 
purgation. 


a half proof (e), and consequently that the dean of the arches , 
had done right, in admitting Mr. Williams to his suppletory 
oath : And therefore they dismissed the appeal, with 150/. costs. 
Sir. 80. 

-^^^'rhe party praying this oath, must exhibit a schedule ingrossed, 
\mh his hand to it, wherein is written so njuch as is proved more 
than half proof, or half proof; and must take his oath to speak 
the truth of his own certain knowledge. 1 Otight. 177. {(1) 

8. By the ancient canon law, a proctor having a special jiroxy, 
may take the oath of calumny, and may swear in animam domini ; 
upon the soul of his client. Wood Civ. Jt. 298. 

13ut»by Can. 132. It is ordained, that forasmiich as in the 
probate of testament and suits for administration (if the goods of 
persons dying intestate, the oath usually taken by proctors of 
courts. In animam constitueniis^ is fount! to be inconvenient; 
therefore from henceforth every executor, or suitor for adminis¬ 
tration, shall personally repair to the judge in that behalf, or his 
surrogate, and in his own person (and not by proctor) take the 
oath accustomed in these cases. 

9. The oath in litem, or of damages, is that by which tlic pljun- 
tifi* estimates the damages in the loss of any thing; and which 
the judge may allow or moderate. Wood Civ. L. 314<. 

10. The oath of c^jaewresand costs, is w'liere the litigant (which 
gained the sentence or decree), upon the taxing of costs, Affirms 
upon his oalj! that these charges were necessarily expended by 
him in the prosecution of his suit. 1VoodCh\ //. ul4. 

All these oaths are unknown to the common law, but they 
were all used in the courts governed by the civil or canon law. 
Wood Civ. L. 314. 

But they arc only made use of in civil causes, and cannot be 
properly Slpplicd to criminal. Wood Civ. L. 333. But the oath 
next following regardeth only criminal cases: 'I'liat is to say, 

11. The oath purgation, which oath was atiministered where 
the defendant was suspected to be guilty ; anti if he swore that he 
was innocent, and produced honest men for his compurgators, 
he was to be discharged. If he could not bring such compur¬ 
gators, to swear that they also believed him innocent, he was 
esteemed as convicted^if such crime. Wood Civ. L. 332. 

But by the aforesaid act of the 13 0.2. c. 12. it shall not be 


(c) Sec <!Et)ilicnce, 1.ao/c. 

[d) According to civilians this oath is not tendered by cither party, 
required by the judge inopid prohatiomim, and it is either sup- 

plctory or purgaiorij, according as it is tendered to the plaintiff or 
defendant; but they agree that it ought rarely to be used, the maxim 
being, actorc non probante, reus absolvitur. See Huber ad Dig. 12. 
2 . 12 . 
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lawful for any person exercising ecclesiastical jurisdiction, to 
’tender or administer to any person, any oath whereby such 
person to Whom the same is tendered or administered, may be 
charged or compelled to confess, or accuse, or to yurge him or 
herself of any criminal matter or thing, whereby he or she may^.-^— 
be liable to censure or punishment. 

12. Besides the abdve recited, there are also divers other oaths other oatlia 
of use in the courts: As, the oath of the proctor, that he hath of use in 
not questioned the witnesses; the oath of the proctor, concern- courts, 
ing his bill of costs; the oath of the party, for the obtaining of 
absolution, that he will stand to the law, and obey the commands 

of the church; the oath of the party, on his being admitted in 
forma pauperi*?? the oatli of the party, concerning iqatter newly 
come to his knowledge; the oath of the party that he believes 
lie can })rove the matter alleged ; the oath of a creditor, concern¬ 
ing his debt; the oath of an executor, administrator, accountant, 
churchwardens, questmen, curates, preachers, schoolmasters, 
physicians, surgeons, midwives, and other such like. 1 Ought. 

176. 

13. I'lie o.'ith of allegiayice is very antient: and by the com- Oath of 
moil law, every freeman at his age of twelve years was required, ®l*cgiance. 
in the leet (if he were in any lect), or in the tourn (if he were not 

in any led), to take the oath of allegiance. 2 Inst. 73. 

But the clergy, not being bound to attend at the tourn or leet, 
were consequently so far exempted from taking t|iis oath of 
allegiance. 2 '/nst. 121. 1 H.ll. 

But they were bound nevertheless to do homage to the king, 
for the lands hekl of him in right of the church. 1 H. //. 71,72. Oath of 

11. The oath of suprvmanj came in after the reformation, in supremacy, 
consequence of abolishing liie papal authority. And tliis oath C 3 
all clergymen especially were bound to take. 

15. The oalli o\’ ahjiiraiion csxmQ in after thp revolution; re- Oath of ab- 
ceived some altenitions in the first year of queen Anne; and 
again in the first year of king George the first; and finally in tlie 
sixth yejir of king George the third. And this oath, together 
with the oaths of allegiance and supi’cmacy, all clergymen as W'ell 
as others are bound to take, on their being promoted to offices. 

16‘. In all cases wherein by any act of p;'4'liament an oath shall Oath* of 
be allowed, aiitboriscd, or retjuired, the rolemn ailirination or de- ^ 

clarution of any of the pco})lc called qnakers shall be allowed ]vi. c. is. 
instead of sueli oath, although no pr»rticular or express provision s. is. as 
be made for that purjiose in such act. 22 G. 2. c. -te. § 3(3. on's'vol**^ 

And if any person making such affirination or dec]aratfons__j ^7 j 
shall be lawfully convicted of having wilfully, falsely, and cor¬ 
ruptly affirmed or declared" any matter or thing, which if the 
same had been deposed upon oath in the usual form, would have' 
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amounted to wilful and corrupt perjury; he shall suller as in 
cases of perjury. 22 0. 2. c. 46. $ 36. 

But no quaker by virtue hereof shall be qualified or permitted 
to give evidence in any criminal cases, or to serve on juries, or 

bear any office or place of profit in the government. § 37. 
Oftiio Mo- 17. By the 22 G. 2. f. 30. Every person being a meml)er of 
ravians. protcstant cpiscopjil church, known .by the name of Unitas 

fratrum^ or the united brethren, which church was formerly set¬ 
tled in Moravia and Bohemia, and are now in Prussia, Polmid, 
Silesia, I-Aisatia, Germamj, the United Provinces, and also in his 
maje.sty’s <lominions, who shall be required to take an oath, shall 
be allowed instead of .such oath to make their solemn affirmation : 
But this npt to qualify them to give evidence <nn a criminal 
cause, or to serve on juries. 

Of infidels 18. Such oaths ought to be imposed on lieathens and Jews, 
or aliens, which they allow to be obligatory. fVood. Civ. P. 313. 

Thus a Jew is to be sworn upon the old testament ; and per¬ 
jury upon the statute may be assigned upon this oath. 2 /Ceh. 
314. See Jew. 

And when Jews take the oath of abjuration, the worths [on the 
true faith of a Cln'istiait] shall be omitted. 10 G. c. 4. § 18. 

^ [ 14 ] Thus also Mahometans shall be sworn upon the Koran. 
Str. 1104. 

In the case of Omichund and BarJeer, H. 18 G. 2. a conjmission 
issued out o^' chancery, to take the answer of Omichund the de¬ 
fendant, and the depositions of several witneSscs, who were 
heathens of the Oentou religion, in their own country manner, at 
Calcutta in the East Indies; and the commission being executed 
and returned, the depositions were allowed to be read in the 
court of chancery, by lord 1 Taixlvvicke, assisted by the two lords 
chief justices and the lord chief baron. The manner of taking 
which oath wast, thus: there were three bramins or priests 
present; and the oath being interpreted to each witness, the 
witness touched the feet of one of the bramins, and two being 
bramins or priests did touch his hand. 2 Ahr. Eq. Cas. 397. 

At the rebel assizes at Carlisle, in the year 1745, many of the 
Scotch witnesses refusing to be sworn otherwise than in their own 
country manner; the'^judges so far submitted, as to allow them 
to be sworn after the yo«itch manner for finiiing the bills, by the 
gvand jury, but did not admit it upon the trials. 

Oatlw and 19. By the 25 C. 2. c. 2. «Every person who shall l)e admitted 
declarations jjny office civil or military, or sliall receive any pay by reason 
for*officcs.*-^>^“y patent or grant from the king, or shall have any command 
or place of trust in England or in the navy, or shall have any 
service or employment in the kind’s household, shall w’ithin 
three months after his admission receive the sacrament according 
to the usage of the church of England, in .some public church on 
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the Lord’s day, immediately after divine service and sermon: 
*and in the court where he t^es the oaths (as hereunder men¬ 
tioned) he shall first deliver a certificate of such his receiving the 
sacrament, under the hands of the minister and churchwardens, 
and shall then make proof of the truth thereof by two witnesses 
on oath. And they sliall also, when they take the said oatliikV 
make and subscribe llije declaration against transubstantiation. 
§ 2, 3. 9. [But this declaration cannot now be required of those 
catholicks who shall take and subscribe the declaration end oath 
Introduced by 31 G.3- c.32. Vid. infra^ 20 B.] 

Any office civil or military~\ Ecclesiastical offices do not seem to 
be included \^ithiii this description: and consequently it seemeth 
not requisite iV clergymen, in qualifying for ecclesiastical offices, 
to produce any certificate of their having received the sacrament, 
nor to make or subscribe the declaration against transubstan¬ 
tiation. But they are to take the oaths in like manner as civil 
officers, by the 1 G. st.2. c. 13. which enacteth as follows : 

livery person who shall be admitted into any office civil or 
military; or shall receive any pay by reason of any patent or 
grant from the king; or shall have any command or place of 
trust in England, or in the navy; or shall have any service or 
employment in the king’s household; all ecclesiastical persons; 
heads and members of colleges, being of the foundation, or hav¬ 
ing any exhibition, of eighteen years of age; and all persons 
teaching pupils; schoolmasters and ushers; preachers and 
teacliers of separate congregations,—shall (within^ six calendar 
months after such admission, 9 0.2. c.2G. $3.) take and sub¬ 
scribe the oaths of allegiance, supremacy, and abjuration, in one 
of the courts at Westminster, or at the general or quarter ses¬ 
sions. § 2. Anti this to be between the hours of Jiinc and twelve 
in the 1‘orenoon, and no other. 20 C.2. s.2. 

But this is not to extend to churchwardens, nor to any like 
inferior civil office. 1 G. sf. 2. r. 13. § 20. 

And every person making tiefault herein, shall be incapable 
to hold his office; and if he shall execute his office, after the 
time expired, he shall, upon conviction, be tlisablcd to sue in 
any action, or to be guarclian, or executor, or administrator, or 
capable of any legacy or deed of gift, or bear any office, or to 
vote at any election for mentbers of pej'liament, and shall forfeit 
500/. to him who shall sue. 1 G. st.2. r. 13. § 8. 


But generally there is an inde\pnifying clause in some act of 
parliament every two or three years, on condition that the per¬ 
sons qualify within the time therein prescribed. 

And persons forfeiting their office may take a new grant 
thereof, on their taking tlie oaths, and conforming; provided it 
was .not filled up before. 1 G. st.2. c. 13. $ 14<. 

In the universities, where persons shall not Uikc the oaths, or 
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shall not produce a certificate thereof, to be registered in their 
proper college, and others be not elected in their places within' 
twelve months, the king shall appoint and nominate.*' 1 G. st.2» 
C.13. § 12, 13. 

C 20. The oath of allegiance by the 1 G. s/. 2. c. 13. is this: 

Fonns ^ f A. li. (lo sinccrclij }womise and swear, that I xoill be faithfid, 
tiicFcof. allegiance to his majesty hj'hg George: So help me 

God, 

The oath of supremacy by the same statute. 

I A. B. do swear, that I do from my heart abhor, detest, ami 
abjure, as impious and heretical, that damnable doctrine and po~ 
sit ion, Jhat princes excommunicated or deprived by ilu' pope, or any 
authoriiy ef the sec of Home, may be deposed or nmrdercd by their 
subjects, or any othn' whatsoex'er. And I do declare that no 
foreign prince, person, prelate, state, or polenlale, hath or ought to 
have any jurisdiction, poxcer, superiority, pre-eminence, or aulhority, 
ecclesiastical or spiritual, xcithin this realm: So help me God. 

The oath of abjuration by the 6 G. 3. r.53. 

I A. B. do truly and sincerely acknowledge, profess, testify, and 
declare in my conscience, before God and the world, that gur sove¬ 
reign lord king George is laxafid and rightful king of this realm, 
and all other his majestfs dominions thereunto belonging. And I 
do solemnly and sincerely declare, that I do beUexu: in my conscience, 
that not any of the descendants (f the person who jiretendpd to be 
jn ince (f Hales dioing the lij'e tf the late Kmg James the second, 
and since his decease pretended to be, and took itpon himself the 
stile and title oj'king (f JCngland, by the name of James the third, 
or <f Scotland, by the name (f James the eighth, or the stile and 
title of king of Great Britain, hath any right or title whatsoever to 
the crown (f this realm, or any other the dominions thereunto be¬ 
longing : %und I do renounce, refuse, and abjure any allegiance or 
obedience lo any (f them. And I do swear, that I will bear faith 
and true allegiance to his majesty king George, and. him will de¬ 
fend to the utmost of my ptower, against all Irailtrons conspiracies 
and attempts whatsoever, which shall be made against his person, 
crown, or dignity. And / xcill do my utmost endeavour to disclose 
and make known, to his majesty and his successors, all treasons and 
traitcrous conspiracies K^hich 1 shall know to be against him or any 
of them. And / do faltl^hlly jn omise to the utmost <f my ptfwer, 
to^upport, maintain, and defend the succcssioxi <f the crown against 
the dcscexidaxits of the said Jellies, and against all other persons 
whatsoever: which sticccssion by an act entitled An Act for tlie 
f^^rthcr limitation of tiie crown, and better securing the rights 
and liberties of the subject, is and stands limited to the pt incess 
Sophia, electress and duchess dowager bf tlaiwoer, and the heirs of 
her body, beifig protestants. And all these things I do plainly, and 
sincerely acknowledge and swear, according to these express words 
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/«/ me spoken, and according to the plain and common sense and 
* understanding of the same words, without any equivocation, mental 
evasion, or*sccrct resentation whatsoever. And I do make this re¬ 
cognition, acknowledgment, abjuration, renunciation, and promise, 
heartily, willingly, and truly, upon the true faith qf a Christia^>j'^ ' 
iSw help me Ood. 

The declaration iigin»st traiisubstantiation, by the 25 C2. c.2. 

[or “ Test Act”J is this: 

I A. B. do declare, that I do believe, that there is not iny tran- 
suhstantiafion in the sacrament of the Lord's suppei', or in the ele¬ 
ments of bread and wine, at or after the consecration thereof by any 
person whutsoi^per. ^ 

TIjc tleclankion agjiinst popery, by the 30 0.2. st»2. c. I. is as 
follows: 

1 A. Ti. do solemnly and sineerely, in the presence qf God, pro¬ 
fess, testify, and declare, that I do believe that in the sacrament of 
the Lmd's supper there is not any fransubstanliation of the elements of 
bread and wine into the body and blood of Christ, at or after the 
consecration thereof by any person whatsoever: And that the inv>o- 
cafinn or^adoration qf the Citgin ]Ma> y, or any other saint, and the 
sarnjiee if the mass, as they are now used in the church of Home, 
are superstitious and idolatrous : ^ Ind Ido solemnly in the presence 
ifGud prq/iss, testify and deelarc, that 1 do make this declaration, 
and e-eery po^'l Ihrreif in the plain and ordinary sense qf the words 
read unto me, as they arc commonly understood by Jutglish protest- 
ants, without any evasion, equivocation, or mental reservation what- 
soeviT, and xdthout any dispensation already granted me for this 
■purpose by the pope, or any other authority or person whatsoever, 
or x,ithout any hope of any such dispensation from any person or 
authoi ily whatsoever, or without thinking that I am or can be ac¬ 
quitted before God or man, or absolved qf this declaration, or am/ 
part thereof, although the pope, or any other pcrnon or persons, or 
power Xi'hatsoex'er, shall dispense with or annul the same, or declare 
that it Wias null and void from the beginning. 

Or xcithout any hope qf disp< nsalion, - or withoid thinking 

that Tam or can tu' ucquitfed, t'Jr.l Hy this disjunctive [(>r'] here 
twice occurring, this ileclaralion .sceiiiclh to be rendered some¬ 
what loose and unconnected, and leaveth sA)pe for equivocation. 

The worti [and\ seenicth to have been iitlcnded, and would ren¬ 
der the declaration more compact. ^ 

[20 H. IJy the 31 G.S. c.32. ORtholicks who shall take and [ 18 ] 
subscribe the ibilowing declaration ami oatli, in any of his ina- Uodaratiou 

iesty’s courts at Westminster, or any court of general quarter scs-^'^*! 

‘ I .II r • • . 1 ^ 1 . • ^ catlioliv'ks. 

sions, between the hours ol nine m the morning, and two m the 

afternoon, arc relieved froiu divers pciiulties and disabilities, 

•See popfCp, passim. 
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I A* B. do declare} that I do jirq/ess the Roman catholiek re- 
ligion, 

I A, B, do sincet'ety p'omise and swear, that I will be faiif^ul 
and hear true allegiance to his majesty hing George the third ; and 
him will defend to the utmost of my •power against all conspiracies 
and attempts whatever' that shall be made against his person, crown, 
or dignity ; and I will do my utmost endeavour to disclose and make 
known to his majesty, his heirs and successors, aU treasons and trai¬ 
torous conspiracies which may be formed against him or them: And 
I do faithfully promise to maintain, support and defend, to the ut¬ 
most of my power', the succession of the crown ; which succession, by 
an act intituled. An act for the further limitation of the crown, 
and better securing the rights and liberties of the subject, is and 
stands limited to the jrrincess Sophia, electress and dutchess-dowa- 
ger (f Hanover', and the heirs of her body, being protestants ; here¬ 
by utterly renouncing and abjuring any obedierree or allegiance unto 
any other person claiming ot' pr'etending a right to the a'own of 
these realms : And I do swear', that I do reject and detest, as an 
unchristian and impious position, that it is lavful to murder or de¬ 
stroy any person ot' pet'sons whatsoever, for or under' pr etence of 
their being hereticlcs or irijidels ; and also that unchristian and im¬ 
pious principle, that faith is not to be kepi with hereticks or inf dels: 
And Ifiirther declare, that it is not an article of rny faith, and that 
Ido renounce, reject, and abjure the opinion, that princes excommu¬ 
nicated by the pope and council, or' any authority of the see of Rome, 
or by any authority whatsoever, may be deposed or rnurder'cd by their 
subjects, or any person whatsoever. And 1 do promise that I will 
not hold, maintain, or abet any such opinion, or any other opinions, 
contrary to what is expressed in this declaration : And I do declare, 
that I do not believe that the pope if Rome, or any other foreign 
prince, jn elate, state, or potentate, hath or ought to have any tem¬ 
poral or civil jurisdiction, -power, superiority, or pre-eminence, di¬ 
rectly or indirectly, within this realm. And I do solemnly in the 
presence of God, jrrqfcss, testify, and declare, that I do rmke this 
declaration, and every part thereof, in the plain and ordimity sense 
of the words <f this oath, without atiy evasion, equivocation, or men¬ 
tal reservation whatever, and without any dispensation already 
granted by the pope, ov any authority of the see (f Rome, or any 
person whatever, and without thinking that I am or can he acquitted 
before God or man, or absolved <f this declaration, or any part 
thereof, although the pope ovt any otha' person or authority what¬ 
soever, shall dispaise with or anmd the same, or declare that it 


^-Jtnns null or,void. So help me God.'] 

Forms of 21. By the 8 G. c.Q. The quakers’ solemn affirmation, instead 
2'***^tlo*ns*^ of an oath, is this: 

and declar. ^ solemnly, sincerely, and tndy declare and affirm. 

ations. By the same act, instead of the declaration of fidelity provided 
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by 1 W.^M. sess, 1. c. 18. quakiers shall be allowed to make the 
'following declaration of fidelity: 

I A. B. (to solemniy and sincerely promise and declare that Iwill 
he true and faiilvfiil to king George; and do solemnly, sincerely, and 
tndy prt^ess, testify, and declare, that I do from my heart abhony' 
detest, and renounce, asfmpious and heretical, that wicked doctrine 
and position, thatprince» excommunicated or deprived by the pope, 
or any atilhority if the see rf Rome, may be deposed or murdered 
by their sufyects, or any other whatsoever. And I do declare, that 
nv foreign prime, person, prelate, state, or potentate, hath or ought 
to have any power, jurisdiction, superiority, pre-eminence, or autho¬ 
rity, ecclesiastical or spiritual, within this realm. ^ 

And by the Same act, they were allowed to take the effect of 
the abjuration t)ath, in these words : 

/ A. B. do solemnly, sincerely, and truly acknowledge, profess, 
testify, and declare, that king Geot'ge is ihxful and rightftd king 
(j'ihis realm, and of all other his dominions and countries thereunto 
belonging, and I do solemnly and sincerely declare, that I do believe 
the. person pretended to be the prince (f Wales, during the life cf 
the Iqte Ijng James, and since his decease, pretending to he, and 
taking upon himsi'lf the stile and title of king (f Kngland, l)y the 
name (f James the third, or (f Scotland, by the name f James the 
eighth, or the stile and title of king of Great Britain, hath not 
any righf^ or title whatsoever to the crown of this realm, nor any 
othei' the dominiojis thereunto belonging; and 1 do renounce and 
refise any allegihnce or obedience to him. And I do solemnly pro¬ 
mise, that I will be true and faithful, and bear hue allegiance to 
king George, and to him will be faithful against all traitorous 
conspiracies and attempts whatsoerivr, which shall be made against 
his person, cnjwn, or dignity. And I will do my best endcavom' 
to disclose and make kuoxm to king George, and his successors, 
all treasons and traitorous conspiracies, which It shall know to be f 
against him, or any of them. And 1 will he true and faithful to 
the succession of the crown against him the said James, and all 
other persons whatsoex)er, ns the same is and stands settled by an 
act, iutilulcd. An act tleclaring the rights and liberties of the sub¬ 
ject, ajid settling the succession of the crown, to the late (ptcen 
Anne, and. the heirs of her body, being protesfants; and as the same 
by one other act, inlihilcd. An act for the •further limitation of the 
crown, and better securing the rights and liberties of thesubjectf 
is and stands settled and intailed, afft^r the decease if the said lute 
(jiicen; and for d fault of issue (f the said late queen, to the late 
princess Sophia, elccLrcss and dutch ess-dowager of Hanover, and *- 
the heirs cflier body, being protestanis. And all these things I do 
plainly and sincerely acknoxvledge, promise, and declare, according 
to these exjness words bt/ me i^oken, and according to the plain 
, and common sense and undet'Standing of the same words without any 
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equivocationf menial evasion^ or secret reset'vation vohatsoever. 
And I do male this reconnilion, acl'uou'ledgmtmt, renunciation^ 
and promise.^ hearlilp^ ’willingh/y and trub/. 

Since the dcatli of the late })rcteiKler, who assumed the title of 
Si'ng of Englaiul by the name of James the third, it is absurtl to 
renounce the same person bein*^ dead ; an^l therefore the afore¬ 
said act of tlie 6 G. 3. c. .'33. altered the form of the oath of ab¬ 
juration, so as to abjure the descendants of tlic said James. But 
no provision is made for altering in like manner the quakers* 
form of renunciation. 

The quakers’ profession of their belief^ by the 1 /F. c. 18. is 
this: 

I A. li. pyq/'ess faith in God. the. Father^ and in ,'fcsns Christ his 
eternal Son, the true God, and in the llobf Spirit, one God blessed 
J'ur evermore; and do aelcnoxdedae the hobj scriptures of the Old and. 
New 'Jestament to be }>,iven bij divine inspiration. 

Of the Mo- 'I’he ailirmation of the Moravians .shall be in these words : 

ravians. / y/. J), do declare, in the presence of Almi^htp God, the witness 

of the truth t}f what I sap, 22 G. 2. r.30. § 1. 


ohit was an office perfornied at funerals, when the corpse 
was ill tlie church, and bclbre it was buried; which alter- 
[ 21 ] wards came U) be aimiversaiy, and then money or lauds were 
given towanls the maintenance of a [iriest who should perlbnn 
this office every year. Nets. tit. Obit. Apt. J\ir. .33.3. 

T>bfattaii0» Soe OiTcniiot:?. 

£)ht)cnt»on0f See 


£>ffertn00. 

0FFE1UNGS, oblations (c), and ohve'ntions, are one and the 
same thing: though obvrniion is the largest word. And under 

^((?) [Cw?M. tit. I^rohihition. ((i 11.)] Tlie term Oblation, in tlie 
canon law, means whatever is *mi any inamiei olfia’cil to the cliurcli 
by the piou.s and faitlil'iil, wlietlier it be moveable or immoveable 
_jjroperty. A'. 5. 40. 29. Spclni. in Co7icil. vol. i. p. 39. These of¬ 
ferings were given on vaiiou.s occa‘'ion.s, such a.s at burials and mar¬ 
riages, by penitents, at festivals, or liy will. Hut they were not to 
bo received from persons excommunicated, or who had disinlierited 
their sons, or been guilty of injustice, or had oppressed the poor. 
Such offerings constituted at first the cliief revenues of the cliurch. 
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these are comprehended, not only those small customary sums 
commonly paid by every person when he receives the sacrament 
of the Lord’s supper at Easter, which in many places is by cus¬ 
tom 2d. from every communicant, and in London Afd. an house; 
but also the customary payment for marriages, chrislening'ij' 
churchings, and biirif^s. Wats. c.52. 

Concerning which, k is enacted by the statute of the 2 <§• 3 [ 22 ] 
A'. 6. f. 13. that all persons which by the laws or customs of 
this realm ought to make or“j)ay their offerings, shall yearly well 
and truly content and pay the same to the parson, vicar, pro- 
])rietor, or their deputies or liirmcrs of the parishes where they 
shall dwell iv: abide; .'ind that, at such four offering di]^, as at 
any time hereiofore within the space of four years last past hath 
been used and accustomed for the ])ayment oi’ the same; and in 
default thereof to pay I’or the said offerings at Easter then next 
following. [ And see A>fL I'ar. Jur. Can. Ang. 39.5.] 

'n^c/bar o/fh /ng da/js are. Christmas, Easier, Whitsuntide, and 
the feast <if the tletllcati<m ol’lhc j)arish church. Gish. 739. 

(Concerning the offerings at Easter; it is directed by the rubrick Easter of. 
at tile C 4 ul of the communion office, that ijearltj at Easter, even/ 
j)arishio)ier shall rcHam xCilh the parson, riear, or curate, or his or 
/heir dejial!/ or depulies, aial pnij to them or him all ecclesiastical 
duties, aecuslomahtp due, iheu and at that time to he paid. 

And.,it hath been decreed, that Easter offerings arc due of 
common right, and not by custom only. Hunt). I'iS. [Where 
it is said by II. (lilbert, that offerings were a compensation for 
personal titlu's. Jh. IJtS. (2)1 

So in the case of Carfhexa and Edxvards, 7\ 1749; it was de- 
creetl by the court of Exchcfjner, that Easter offerings were due 
to the })laintiir ol’ common right, after the rale of 2d. a head for 
every person in the defendant’s family of Iff years oT age and 
upwards, to be ])aiil by the detendant. • 


When established by custom, they may now be recovered as small 
tithes before two justices of the peace, by the 7 & 8 f. ff. and 
subsecpicnt acts. See tZTitheKJ, I'If. 9. (Mferings are made at tlie 
holy altar l)y llie king and queen twelve times in die year on festivals 
called offering days, and distributed by the tR^an of the chapel to tlic 
poor. James the first commonly ofi’ered » piece of gold, having the 
following mottoes : Quid rclriliHani domino pro omnihus qnee tribml 
mihi? Cor conlriliim cl humdialum despiciet Dens, hex Coiislil. 
ISI-. The money in lien of these accustomed offerings is now fixed 
at 30 guineas a year, and jiaid by the privy purse annually to the dean 
or his order; for the distribution of which offertorj' money, the dean 
directs proper lists of poor people to jjc made out. Ex. AfSS. 

(2) (Offerings are due by the common law at the rate of 2d. per 
Lead, liunh. 173. pi. 4-2.5. y\nd the same jioint was again deter' 
iTiined in Carth€W\. Ed'u.mrds, 'Erin. 1749, in the Exchequer; but 
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Besides the oblations on the four principal festivals, there were 
occasional oblations upon particular services; of which there 
were some free and voluntary, which the parishioners or others 
were not bound to perform but ad libitum ; there were others by 
'''Ovstom certain and obligatory, as those for marriages, christen¬ 
ings, churching of women, and burials. J^eg, p. 2. c. 23. 

Those offerings which w'ero free and voluntary are now 
vanished, and are not comprehended within the aforesaid statute; 
but those that were customary and certain, as for communicants, 
marriages, christenings, churching of women and burials, are 
confirmed to the parish priests, vicars, and curates of the parishes 
where <\\e j)arties live tliat ought to pay the same. JJeg. j). 2. 
c. 23. (3) ^ 

Particularly, at the burial of the dead, it was a custom for the 
surviving friends, to offer liberally at the altar, tor the pious use 
of the priest, and the good estate of the soul of the deccaseil. 
Keti. Par. Ant. Gloss. 

C 23 ] And from lienee the custom still continueth in many places, of 
bestowing alms to the poor on the like occasions. 


by custom it may be more. And by custom more may be payable. 
ICoerton v. Still, Biinh. 193. TMXcrcnce .Tones, Id. 173. Vernon v. 
Slonnc, Gtvjn. 889. Thus an offering of-k/. for each married boiisc- 
holdcr, \^d. for every son, daughter, or other si'rvant ni/, having 
wages, and 2if. for every servant having wages, if they receive the 
sacrament, is good. Sxvaincx. Penn, 1 Wood's Dec. $\<l. In London, 
it is mentioned in several books of authority that, a groat a house is 
due. Hob. 11. Godolph. Repert. canon. 1()87> p. 427. JVals.5S5. 
But I have not discovered on wliat this opinion of a grout a house 
for offerings in London is founded : Hebart refers to the statute, but 
docs not ^mention any statute in particular. Now, by tlic statute 
37//. 8. c. 12. §12. every householder in London, paying l().v. rent 
or above, shall be tiischargcd of offerings ; but his wife and children, 
or others, taking the rites of the church, at Kastcr should pay 2d. 
each for their offerings ycjirly. (As to the present force of this act, see 
“ Tyrwhitt’s Argument on the Non Enrolment in Cliancery of .the 

Decree for Tithes in London, annexed to 37 H. 8. c. 12.” Publish¬ 
ed by Biittcrworths, 1823.) London is excepted out of the 27 //. 8. 
c. 20. by § 2., and ouU of 2 & 3 A'. 0. c. 13. by § 12., and out of 
7 & 8 W. 3. c, 6. by § 5. -v- To suits in ecclesiastical courts for tithes 
in London, a prohibition is grantable. Hob. H. 2 Inst. 659. So, 
^icrc there is a suit in the ecclesiastical court for a modus, if the 
modus be denied, and the c($urt proceeds, a prohibition shall be 
granted. 440. Latch,2\0. Noy.8\. For the ecclesiastical 

•Heourt cannot try a custom or a prescription ; and the reason applies 
to offerings when claimed by custom or prescription. Serjt, Hill's 
MS. notes. 

(3) Burdeaux v. Lancaster, 1 Salk. 332. Exeter (Dean and Chap¬ 
ter’s) case, 1 Salk. 334. Wats. Cl. 1.571. 



These oblations were anciently dne to^tfaepapsnn’of the pm^ish, 
that officiated at the motlier church or chapel that had parochial 
rates; but* if they were paid to other chapels that had not any 
parochial rates, the chaplains thereof were accountable lor the 
same to the parson of the mother church. Cod. 427. 

By the statute of curcumspecte agatis, 13 £d. 1. a parson 
demands of his parishioners oblations due and accustomed^ such 
demand shall be made in the spiritiud court; in sxthich case the 
spirilualjudge shall have power to take Jenondedge, notwithstanding 
the kinfs prohibition. 

But iSir Simon Degge conceiveth, that an action also may be 
formed upon-.the statute at the common law. Deg.p, 2.^23. (4.) 

However, it is certain, that by the small tithe act of the 7 4* 
8 /F. C.6. offerings, oblations, and obventions may be recovered 
before the justices of the peace. 

[There are several other charities which were formerly con¬ 
verted into obligations and inforced by the canons of the church. 
Among them may be named the kirk or church-shot, which was 
a house-tax payable at the feast of St. Martin for that hearth 
wh^re 14 person resiiled the preceding Christmas. (5.) 'JCheplough 
alms WHS Id. for every plough land in the parish, and paid in 15 
days after Easter. (6) The leot-shot or light-shot was payable 
thrice in a year, at Easter Eve, All Saints, and Candlemas, being 
a certain quantity of wax of about Id. value for each hide of 
land. (7) I’he aggregate amount of all these perquisites, com¬ 
posed in eacii parish a fund which was devoted to nearly the 
same purposes as the revenues of the cathedral churches. (8) 


f^TFICIAL principal is an officer, whose office is usually an¬ 
nexed to that of Chancellor i and is therefore treated of under 
that title. 


(4) Fmin v. T>ean and Chapter of York, 2 Keb. 778. Andretos^, 
Spmson, 3 Keb. 523. 527. 

(5) Leges Canuti in Wilkins’s Ang. Sax. Leg. 130. Leges Inte 
Regis 1. by WIicloc. 

(6) Liber Constitulionum Temp, ^thelredi. R. in Wilkins Leg7 
Ang. Sax. 114. Whitaker’s Manchester, lib. ii. c. 11.433. 

(7) Leg. Canuti R. by Wliiloc. 8.12. Wilkins Leg. Ang. Sax. 130. 

(8) Lingard’s Antiquit, of the Ang. Sax. ch. 90. 

C 4 




Dminatton. 


29 


There is . also an official to the archdeacon t unto whom he 
standeth in the like relation, as the chancellor doth to the bishop. 

£DIJ) See iialcitbar* 

£)ptioin See 3l5t!8liop0* 

£)ratoriu See Cljaipef* 

\ 


€>r 61 nal. 

/^RT>I‘NAL, ordinolc, was that book which the manner 

ol’perffcrming divine service: and seenielh to be the same 
which was called the nic or pnrinin, and sonietiines portiforium. 
Lind. 251. 


[ 2+ ] - €>rtitnarp. 

i- I 

ORDINARY, ordinarms (wliich is a word vve have received 
from the civil law), is he who hath the ])roper and rogiil.ir 
jurisdiction, as of course and of common riglit; in opposition to 
persons who are extmordinarilij appointed. Sxcinh. 380., 

In some a^jts of parliament we find the bishop to be called 
ordinarv, and so he is taken at the common law, as havinir ordi- 
narv jurisdiction in causes ecclesiastical: albeit, in a more i^eneral 
acceptation, the word ordinary/ siiruifieth any jiid'^e authorised to 
take cognizance of causes in his own proper right as he is a 
magistrate, and not by w ay of deputation or delcgalioti. Cwd. 23. 

DrDmation. 

I. Of the order of priests mid deacons in the 
churcin 

II. Of the form of ordaining priests and deacons^ 
annexed to the book of common praijc)\ 

III. Of the time and place for ordination. 

IV. Of the quaiyication and examination of persons 

to he ordained. 

V. Of oaths and subscriptions previous to the or- 
dination. 
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VI. Form and manner of ordaining deacons, 

VI1. Forms and manner <yf ordaining priests, 

VIII. Fees for ordination, 

IX. Simoniacal promotioyi to orders. 

X. General office of deaCons, 

XI. General office of priests. 

XII. Fj.vhibiting tellers of orders, 

XIII. Archbishop Wake*5 directions to the bishops of 
his province, in relation to orders. 


I. Of the order ofpriests and deacons in the church. [ 25 ] 


1. word priest is nearly the same in all Christian lan- 

^iia^es; the Saxon is prcosl, the German prister, the 
Beli^ic prirstrt\ tlu: Swedish pres/, the Gallic prestrr, llie Italian 
prct(\ the Spanish; all evidently cnougli taken from the 
Gre^'k .fun. J'Jym. 

In like manner, the word </caco)i, with little variation, run- 
netli ihroiii^h all the sasne hinjjuaifcs r tleduced from the Greek 
diatovog, Ilf. 

2. Arf. ty5. (Orders arc not tf» be accounted for a sacrament of 
the gosjiel; as not having the like nature of sacramc^nts with bap¬ 
tism and the J^oril’s sii()pcr; l()r that they have not any visible 
sign or ceremony oixlained of God. 

S. It is evitlenl unto all men diligently reading the holy scrip¬ 
ture and ancient authors, that from the apostles’ time there have 
been these orders of mijiisters in Christ’s church; bishops, priests, 
and i/eneifus. Which olfices were evermore had in sucl^rcverend 
estimation, /hat no man inii>hf presume to cxemU’ any of them, ex¬ 
cept he leerc first called, tried, and examined, and hnoxe/t to have 
such qualities as are requisite for the same; anil also by public 
j)raycr with imposition (f hands, were approved and admitted 
thereunto by lawful authority. Preface to the forms of conse¬ 
cration and ordination. 

Bishops, priests, and deacons~\ Beside? these, the church of 
Home hath five others; viz. subdeacous, ^coli/ths, exorcists, reada's, 
and ostia res. 1. The snbdeacon, is he who dclivereth the vcssdfs 
to the deacon, and assisteth him the administration of the sa¬ 
crament of the Lord’s supper. 2. 'Phe arolyth, is he who bears 
the lighted candle whilst the gospel is in reading, or whilst th-ft. 
priest consecrateth the Jiost. 3. '^Plie exorcist, is he who abjureth 
evil sjiirits in the name oPAlmighty God to go out of persons 
troubled therewith. 1-. The reader, is lie who readeth in the 
clinrch of God, being also ordained to this, that he may preach 


Origin of 
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Orders not 
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Antiquity 
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the word of Ood to the people. 5. The ostim'ify is he who^ 
keepeth the doors of the church, and tolleth the bell. These,' 
though some of them ancient, were human instittitions, and 
such as come not under the limitation which immediately pre¬ 
cedes [_from the apostles* time'] / for which reason, and because 
they were evidently instituted for convenience only, and were not 
immediately concerned in the sacred oiHces of the church, they 
were laid aside by our first reformers. Gibs. 99. 

C 26 3 ThaVno man might presume to execute amj of them] And to 
this purpose, the rule laid down in the canon law is, that if any 
person, not being ordained, shall baptize, or exercise any divine 
office, Jie shall for his rashness be cast out of tl\p church, and 
never be ov,dained. Gibs. 138. 

Except he 'were Jirst callaT] Accordingly in the several offices, 
the person to be admitted is first examined by the archbishop or 
bishop, whether he thinks or is persuaded that he is truly called 
thereunto, according to the will ol’Christ, and the due order of 
this realm. 

Tried, examined, and hwxn] By the office of ordination, 
when the archdeacon or his deputy presenteth unto tl\je bishop 
the persons to be ordained, the bishop says, “ Take heed that 
“ the persons whom you present unto us, be apt and meet for 
“ their learning and godly conversation, to exercise their ministry 
“ duly to the honour of God and the edifying of his qhnrch.’* 
To which hg answereth, “ I have enquired of them, and also 
“ examined them, and think them so to be.” 

Imposition of hands'] This was always a distinction between 
the three superior, and the five forementioned inferior orders; 
that the first were given by imposition of hands, and the second 
were not. Gibs. 99. 
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II. Of the form of ordaining priests and deacons, annexed 
to the book of common prayer, 

1. In the liturgy established in the second year of king Edward 

the sixth, there was also a form of consecrating and ordaining of 
bishops, priests, and lieacons; not much differuig from the pre¬ 
sent form. • 

2. Afterwards, by the 3^4 IM.. 6. c. 10. it was enacted, that 
all books heretofore used for st^vice of the church, other than such 
as shall be setforth by the kmg*s majesty, shall be clearly abolished, 

3. And by the 5 6 Ed. 6. c.l. it is thus enacted: The king, 

mth the ass^ of the lords and comMons in parliament, hath ati~ 
nexed the book of common prayer to this present statute ; adding 
also a form and manner of making and consecrating of archbishops. 





, bishops, priests, And deaeons, to he t^like fifrte und mdhortfy<6s 
the hook of common prayer, 5 & 6 Ed. 6. c.l. SEl. cwl. 

4. And'by Art. 36, The book of conseemtion of arcbbtshc^s 

and bishops, and ordering of priests and deacons, lately set ibrcfa 
in the time of Edward the sixth, and confirmed at the same time 
by authority of parli^ent, doth contain all things necessary to 
such consecration and ordering; neither hath it any thing, that 
of itself is superstitious and ungodly. And therefore whosoever 
are consecrated or ordered according to the rites of tKat book, 
since the second year of the forenamed king Edward unto this 
time, or hereafter shall be consecrated or ordered according to 
the same rites; we declare all such to be rightly, ord^«dy, and 
lawfully consecrated and ordered. # 

5. And by Can. 8. Whosoever shall aifirm or teach, that the 
form and manner of making and consecrating bishops, priests, 
and deacons, containcth any thing that is repugnant to the word 
of Go<l; or that they who are made bishops, priests, or deacons 
in that form, are not lawiully made, nor ought to be accoiiiited 
either by themselves or others to be truly either bishops, priests, 
or ^leacipns, until they have some other calling to those divine 
offices ; let him be excommunicated ipso facto, not to be restored, 
until he repent, and publicly revoke such his wicked errors. 

6. And by the act of uniformity of the 13 ^5" 14 (7.2. c.4. it is 
enacted as followcth: All ?nifiisUTS in ci'ery place of pnhlic worship 
shall be hound to use the morning and cvenhigprayer, ad7mnistra^ 
tion of the. sacraments, and all other the public and common prayer, 
in such order and form as is mentioned in the book annexed to this 
present act, aiid intituled. The book of common prayer and ad¬ 
ministration of the sacraments, and other rites and ceremonies of 
the ehurch of England, together with the psalter or psalms of 
David, pointed as they arc to be sung or said in chiir»?lies; and 
the form or manner ot‘ making, ordaining, and consecrating of 
bishops, jU’iests, and deacons. § 2. 

And all subscriptions to be mo<le to the thirty-nine articles 
shallbe construed to extend (touching the said thirty-sixth article 
above recited) to the book containing the form and manner of 
making, ordaining, and consecrating of bishops, priests, and 
deacons in diis act mentioneti, as the same did heretofore extend 
unto the book set forth in the time of king Edward the sixth. 
§30,31. 

# 

111. Of the time and place for ordination, 

1. By Can. 31. Forasmuch as the ancient fathers of the church, 
led by example of the aposdes, appointed prayers and lasts to be 
used ul the solemn ordering of ministers; and to that purpose 
allotted certain times, in which only sacred orders might be given 
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or conferred : we, following their lioly and religious example, do 
constitute and decree, that no deacotjs or ministers be made and 
ordained, but only upon Sundays immediately following jejimia 
quatuor tcmporum^ commonly calleil ember weeks, appointed in 
ancient time tor prayer and fasting (purposely for this cause tit 
the first institution), and so continued at jhis day in the church 
of England. • 

And b}' the preface to the forms of consecration and ordination, 
it is pi’escribed, that the bishop may at the times appointed in 
the canon, or else upon urgent occasion on some other Sunday or 
holiday in the face of the church, admit deacons and priests. 

But4:his might not be done at other times than is directed by 
the canon, ,jt the sole discretion of the bishop; but he was to 
have the archbishop’s dispensation or licence, as the practice was: 
and this was understood to he a special j)rerogative of the see of 
Rome in the times of popery. Hut as the rnhrick made in ihc 
time of king Edward the sixth, and continued in the last revisal 
of the common pra 3 ’er, seems to leave it to the judgment of the 
bishop, without any direction to have recourse to the archbishop; 
it may be a (piestion, whether such dispensation be now neces¬ 
sary'. Gibs. l."9. 

2. And this to be (lone in the cathedral, or parish church 
where the bishop resideth. Can. SI. 

iSo that the bishop’s jurisdiction as to conferring of orders is 
not confined to one certain jjlace, hut he may ordain atthc])arish 
church where he shall reside; and the Irish bishops do some¬ 
times ordain in England; but, regularly', leave ought to be 
obtained of the bishop, within whose diocese the ordination is 
performed. Jo/ms. 3 1. 

And this is agreeable to the rule of the ancient canon law; 
which diiceteth, that a bishop shall not ordain within the diocese 
of another, without the licence of such other bishoj). "G/As-. 189. (g) 

IV. Oj'the qualification and examination of per mm to he 

ordained. 

1. By Can.SA'. bishop shall admit any person into sacred 
orders, except he, desiring to be a deacon^ is three and twenty 
years old; and to be a priest, four and twenty years complete. 

^ And by the preface to the form of ordination : None shall be 
admitted a deacon, except he'be twenty-three years of age, unless 
he have a faculty; and every man which is to be admitted a 
-priest, shall be full four and twenty years old. 

Unless he have a faculty^ So that^a faculty or dispensation is 


(g) 6.* 3, 4. 37. 
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^allowed, for persons of extmordinary abilities^ to;be admitted 
deacons sooner. Gibs. 145. 

Wiiich Vacuity (as it seemeth) must be obtained from the 
archbishop of Canterbury. 

And by tlie statute of the 13 El. c. 12. None s/tall be made 
minister, bcin^ under If^e age of four and tvoenly years. 

And in this case there is no dispensation. Gibs. 146. 

Note, here it may be proper to observe once tor all, the equi¬ 
vocal signification of the word minister, both in our 'statutes, 
canons, and rubrick in the book of common prayer. Oftentimes 
it is made to express the person officiating in general, whether 
priest or deacon; at other times it denoteth the priest al^ne, as 
contra-distinguished from the deacon, as particularlyjicre in this 
statute, aiul in Cun. 31. atbregoing. And in such cases, the 
determination thereof can only bo ascertained from the connexion 
and circumstances. 

E. 1 Jac. 2. Roberts and Pain. A person being presented to 
the parish-church of Christ-chiirch in Bristol, was libelled 
against, because he was not twenty-three years of age when made 
deagon,,nor twenty-four when made priest. A prohibition was 
jirayed, upon this suggestion, that if the matter was true, a tem¬ 
poral h)ss, to wit, deprivation, w'ouki follow; and that therefore 
it was triable in the temporal court: But it was denied, because 
so it is p.lso in the case of drunkenness and other vices, which are 
usually punished in the ecclesiastical courts, thoijgh temporal 
loss may ensue. 3 Alod. 67. 

By the 44fr.3. c. 43. it is enacted, that no person shall be 
admitted a deacon before he shall have attained the age of three 
anti twenty years complete, and that no person shall be admitted 
a priest bel’ore he shall have attained the age of four and twenty 
years coui))lete: anil in case any person shall, from fuul after 
the passing of this act, he admitted a deacon bfd’ore he shall have 
attaineil the age of three and twenty years complete, of be ad¬ 
mitted a priest before he shall have attained the ago of four and 
twenty years com})lete, that then iiiul in every such case the ad¬ 
mission of every such pi'rson as deacon or })riest respectively, 
shall be merely void in law as if such admission had not been 
made, and the person so admiUed shall 8e wholly incapable of 
having, holding, or enjoying, or being ^idmitteil to atiy parson¬ 
age, vicarage, benefice, or other ecclesiastical promotion, or di^ 
nity whatsoever, in virtue of siicl# his admission as deacon or 
priest respectively, or of any ipialification derived or supposed 
to be derived therefrom: Provided alwavs, that no title to confer- 
or present by lapse shall accrue by any avoidance or deprivation, 
ipso facto, by virtue of this* statute, but after six months’ notice 
of such avoidance or deprivation given by the ordinary to the 
patron, s. 1. 



But nothing herein contained shall extend* or be construed 
to extend, to take away any right of granting iaculties heretofore 
lawfully exercised, and which now be lawfully exercised by the 
archbishop of Canterbury, or the archbishop of Armagh, viz. ta 
admit at earlier ages. Ibid, 

Title. 2. Otho. Seeing it is dangerous to ordain any without a cer¬ 

tain and true title; we do establish tluit before the conferring of 
orders by the bishop, a diligent search and inquiry be made 
thereof. Ath. 16. 

Can, 33. It hath been long since provided, by many decrees 
of the ancient fathers, that none should be admitted cither deacon 
or prie^, who had not first some certain place where he might 
use his ianQtion: According to which examples we do ordain, 
that henceforth wo person shall be admitted into sacred orders, 

[ 30 ] except (1) he shall at that time exhibit to the bishop, of whom 
he desireth imposition of iiands, a presentation of himself to some 
ecclesiastical preferment then void in the diocese; or (2) shall 
bring to the said bishop a true and undoubted certificate, that 
either he is provided of some church within the said dioceso 
where he may attend the cure of semis, or (3) of some minister’s 
place vacant either in the cathedral church of that diocese, or in 
some other collegiate church therein also situate, where he may 
execute his ministry; or (4) that he is a fclUm, or in right as a 
fellow, or (5) to be a conduct or chaplain in some college in Cam¬ 
bridge or Oxford; or (6) except he be a musin' of aits of Jive 
years' standings that liveth of liis own charge in cither of the 
universities; or (7) except by the bishop himself that doth ordain 
him minister, he be shortly after to be admitted either to some 
benefice or curateship then void. And if an}' bishop shall admit 
any person into the ministry that hath none of these titles, as is 
aforesaid then he shall keep and maintain him with all things 
necessary, till he ,<lo jn’efer him to some ecclesiastical living: 
And if the said bishop shall refuse so to do, he shall be suspended 
by the archbishop, being assisted with another bishop, from giv¬ 
ing of orders by the space of a year. 

No person, <^c.] By this branch of the canon, Avhich is negative 
and exclusive, one sort of title that was heretofore very conimon, 
is in great measure tAiceri away, viz. the title of his patrimony, 
which we meet with very frequently among the acts of ordination 
iI^our ecclesiastical records; and not only so, but the title of a 
yw'ws/ow or allowance in raoney«;vhich is frecjueutly specified; and 
sometimes the title of a particular persmi (of known abilities and 
there named) without any such specification of an annual sum. 
And at such titles, after tlie estate, sum, or tlic like, is often 
added in the acts of ordination (especially when it was small) 
that the party therewith acknowledged himself content; which 
declaration, so made and entered, was understood to be a dis- 
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charge of the bishop ordaining, from any obi^oltion to provide 
*for him. Gibs, 140. 

In the cdthedral ckuTcli\ This is only an aihrmaRCQ of what 
was the law of the church before; the title of viau* choral being 
frequently entered as a canonical title, in the acts of ordination. 

Gibs, 140. ^ 

Or that he is a felUrml This also, as to fellows of colleges, 
appears to have been all along the law of the church of England, 
by the frequent entries of that title, as received and adolitted in 
the acts of ordination. Gibs, 140. 

Chaplain in smne college'] This seems to be a title founded [ 31 2 
on this canon, from the silence of the ancient books relating 
thereunto. Gibs, 140. ^ ^ 

MasterIqf arts office year^ standing] This also seems to be a 
new title establishctl by the canon. Gibs, 140. 

Shall keep and maintain him] This was injoined by a canon 
of the third council of Lateran ; which canon was taken into the 
body of laws made in a council held at l^ondon, in the year 1200. 

And in the time of archbishop Winchclsey, there is in the re¬ 
gister aq order from the archbishop to one of his comprovincial 
bishops, to provitle one of a benefice, whom he had ordained 
without title; and a citation of the executors of a bishop deceased, 
to oblige them to provide for one, whom the bishop had so or¬ 
dained ; and there is an order to a bishop, to obli^ a clergyman, 
who had given a title of a certain annual sum, to pay it till the 
clerk should be provided for; and a citation to Merton college, 
to show cause, why they should not be obliged to maintain one, 
to whom they had given a title at his ordination. In like man¬ 
ner, the observation of this canon made in the year 1603 (or 
rather of tlie common law of the church of which this canon is 
only an ailirmance) was specially inlbrced upon the bi^iops by 
king Charles the first and archbishop Laud, ^ipon this pain or 
penalty of maintaining the person, if they should ordain any 
without sucii title. And in ancient times, the names of the 
persons who granted the titles were entered in the acts of ordi¬ 
nation, as standing engaged; ns a testimony against the person 
intitling, in case the clerk (ordained upon such title) should at 
any time want convenient maintenance, (^ihs. 141. 

And whereas the law's of the church «n this particular might 
be eluded, by a promise on the part of the person ordained, no% 
to insist upon such maintenance ;«we find that case considered 
in the ancient Gloss, and there it seems to be determined, that 
the same being a public right cannot be released. And before 
that, it had been mode part of the body of the canon law, that 
persons having made such promise, unless compassionately dis¬ 
pensed withal, ought not to be admitted to a higher order, nor 
to minister in the order already taken. Id, 
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In case di letters dismissory^ the rule of the canon law is, timt 
the bisliop whose business it was to see that there w'as a good 
title, shall be liable to the penalty tor a person ordaiticd without 
sufficient title, although another bishop ordained such person. Id. 

3. By a constitution of Olho, it is thus injoincd: Seeing it is 
dangerous to ordain persons unworthy, void of understahding, 
illegitimate, irregular, and illiterate; wo do decree, that before 
the conferring of orders by the bishop, strict search and inquiry 
be madd of all these things. Athon. Id. 

And by a constitution of archbishop; no simoniac, 
homicide, person excommunicate, usurer, sacrilegious person, 
incendhiry, or falsifier, nor any other having canonical impedi~' 
mod, shall4>c admitted into holy orders. lAnd. 33. 

Canonical impedimetd'] As suppose, of bigamy or any other 
which proceeds I’ather from defect than crime. Id. 

And by several constitutions of Edmund archbishop, the fol¬ 
lowing impediments and olfeiices are declared to be causes of 
suspension from orders icceiveil, and conseijuently so far forth 
arc objections likewise, if known beforchaiui, against being or¬ 
dained at all; viz. , ^ 

They who are born of not lawful matrimony, and have been 
ordained without dispensation ; shall be suspended from the 
execution of their office, till they obtain a dis})ensation: 

They who h\ivc taken holy orders, in the conscience of any 
mortal sin, or for teiiijmral gain only; shall not execute their 
office, till they shall have been expiated from the like sin by 
the sacrament of penance. 

Again; all who ap})ear to have contracted irregularity in tite 
taking of orders, or before or after, unless dispenseil withal by 
those who have power to dispense with the same, shall bo 
SLispendod from the execution of their oflicc, until they shall 
have lawful dispepsutiojis : By irregidurs as to the premises, we 
understsnd homicides, advocates in causes of blood, shnonists, 
makers of simoniacal contracts, anti who being infecletl with the 
contagion, have knowingly taken orilers from heretics, schisimif 
tics, or persons exconmiunicnted by name. 

Also bigamists, husbantls of iewtl women, violators of virgins 
consecrated to God, jWrsons excommunicate, and persons having 
taken ortlers surreptitiomly, sorcerers, burners of churches, and 
il&there be any other of the like kind. 

And he who did examine \',ic parties, was to inquire into all 
these particulars. Lind. 26. 

But this is not now required; but all the same so far as they 
concern a man’s capacity, learning, piety, and virtue, arc’iucluded 
in the following directions in the preface to the form of ordaining 
deacons, which is in some degree an enlargement of the fore¬ 
going restrictions: viz. 







The bishop knowings either by himself, or by suffietent testi* 

* mony, any person to be a man: of virtuous conversation, and 
without cz^ie; and after examination and trial, finding him 
learned in the Latin tongue, and sufficiently instructed in holy 
scripture, may admit him a deacon. 

And by Can. S4. th^ direction is this: No bishop shall admit 
any person into sacred orders, except he hath taken some degree 
of school in either of the two universities; or at the leas^ except 
he be able to yield an account of his faith in Latin according to 
the thirty-nine abides. 

And with respect unto priests orders in particular, it is thus 
directed by the statute of the 13 M. c. 12. None shaUJ^ made 
minister, unless it appear to the bishop that he is oj^honest life, 
and professeth the doctrine expressed in the thirty-nine articles; 
nor unless he be able to answer, and render to the ordinary an account 
of his faith in Latin, according to the said articles, or have special 
gift or ability to be a preacher. 

So that if these recjuisites be observed, those others are not 
now required, further than they fall in with these. 

i\;id tJiie ordinary way by which all this must appear to the 
bishop, must be by a written testimonial; concerning which it 
is directed by Can. 34. aforesaid, with respect both unto deacon’s 
and ])riest’s orders, that no bishop shall admit any person into 
sacred orders, except he shall then exhibit letters testimonial of 
his good I ’fc and conversation, under the seal tf some college tf 
Cambridge or Oxford, -whei'c biforc he remained, or of three or 
four grave ministers, together with the subscription and testimony 
of other credible persons, who have kmrwn his life and. behaviour for 
the space of three years next before. 

And with respect untopriesfs orders in particular, it is enacted 
by the aforesaid statute of the 13 El. c. 1 2. that nont^shall he 
made minister, unless he frst bring to the bishtp of that diocese, 
from men hiown to the bishop to be of soioid religion, a testimonial 
both of his honest life, and of his professing the doctrine expressed 
in the thirty-nine articles. 

Some of the canons abroad do further require, that proclam¬ 
ation be thrice made in the parish churdi where the person 
who offereth himself to be ordained inhabiteth, in order to know 
the impediments if any be; which the iifinister of such parish is 
to certify to the bishop or his official: Particularly, the coun-* [ 34 ] 
cil of Trent requires this, and that* it be done by the command 
of the bishop, upon signification made to him, a month before, 
of the name of the person who desires to be ordained: Not un¬ 
like to which is this clause in the articles of queen Elizabeth 
published in the year 1.56^, viz. - against the day of giving 
“ orders appointed, the bishop shall give of)en monitions to all 
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“ men, to except against such as they know noi to be worthy, 
“ cither Ibi* life or conversation.” G/^s. 147. 

Agreeable unto which are archbishop Wak^s directions to the 
bishops of his province in the year 1716, subjoined at the end of 
this title, wliich althongh they have not the authority of a Irrja 
properly so called, yet since it is said to be tlLscretionury in the 
bishop whom he will admit to the order 'ol‘ priest or deacon, and 
that lie js not obliged to give any reason for his refusal (1 Still, 
334. I Johns. 46. IVood, h. 1. c. 3.), this implieth, that he may 
insist upon what previous terms of ({ualification he shall think 
proiier, consistent with law and right. And by the statute, 
rnbrick,<iaiid canon aforegoing, ho is not reijuired, bnt permitted 
only, to aViinit persons so and so quaiilied; and prohibited to 
admit anj' without, but not injoined to admit any persons although 
they have such and such (jualifications. 

4. Jly Can. 35. The bishop, betbre he admit any person to 
holy orders, shall diligently examine him, in the [iresence of 
those ministers that shall assist him at the imposition of hands; 
and if the bishop have any lawful impediment, he shall cause 
the said ministei s carefully to examine every such person sp to 
be ordered. And if any bishop or suffragan shall admit any to 
sacred orders who is not so examined, and (jualified as before we 
have ordained [viz. in Can. 34.]; the archbishop of his province 
having notice thereof, and being assisted therein by one bishop, 
shall suspend the said bisliop or suffragan so offending, from 
making either deacons or priests for the space of two years. 

Of common right, this examination [lertaiiieth to the arch- 
dcac<)n, saith Lindvoood ; and so saith the canon law, in which 
this is laid down, as one branch ol' the urchidiaconal office. 
Which thing is also supposed in our own form of ordination, 
both of priests and deacons, where the archdeacoifs office is to 
present the persons that are apt and meet. Gibs. 147. 

And t()r the regular method of examination, we are referred 
by Lindwoodi to tlic canon upon that head, inserted in the body 
of the canon law; viz. When the bishop intends to hold an or¬ 
dination, ail who are desirous to be admitted into tlie ministry, 
are to appear on the^fourtli day before the ordination; and then 
the bisho}) shall appoint some of the priests attending him, and 
otiiers skilled in the divine law, and exercised in the ecclesiastical 
sanctions, who shall diligently examine the life, age, and title of 
the persons to be ordained ;^:iL what place they had their educa¬ 
tion ; w'hether they be well learned; whether they be instructed 
in the law of God. And they shall be diligently examined for 
three days successively; and so oii the Saturday, they who are 
approve^ shall be presented to the bishop. Gibs. 147, {h) 

{h) See Dist. 24. c. 5. 
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5. By a constitution of archbishop Beynoldss Persons of Letters di- 
* religion shall not be ordained by any but their own bishop, with- “‘ssory- 
out letters'dimissory of the said bishop ; or, in his absence, of 
his vicar-general. lAnd, 32. 

And by Can. 34. No person shall henceforth admit any person 
into sacred orders, which is not of his own diocese, except he be 
eitliej* of one of the uni'Sersities of this realm, or except he shall 
bring letters dimisstwy from the bishop of whose diocese, he is. 

Of one (f the unvoersitiesJ\ That is, a member of some college, 
so as that he may be ordained ad tiiidum collegii sui. Grey^ 45. 

In the ancient acts ol' ordination, the fellows of New-college, 

St. Mary Winton, and King’s college in Cambridge, men¬ 
tioned, as possessed of a special privilege from the j^pe, to be 
ordained by what bishops they pleased ; and they are said to be 
mjfficumter dimissiy in virtue or that privilege, and without letters 
diiuissory. But it doth not appear by our books, that this was 
then that general right of all colleges in the two universities, to 
which they are entitled by virtue of this canon. Gibs- 142. 

And by a constitution of Richard Wclhei'shcad, archbishop of 
Canferbyry ; a bishop ordaining one of another diocese, without 
special licence of the bishop of that diocese, shall be suspended 
from the conferring of that order to which he sliall ordain any 
such person, until he shall have made a proper satisfaction. 

Und. 32. 

And by Can, 35. If any bishop or suffragan shall admit any to [ 36 ] 
sacred orders, who is not so qualified — as before we have or¬ 
dained ; the archbisho}) of his province, having notice thereof, 
and being assisted therein by one bishop, shall suspend the said 
bishop or suffragan so offending, from making either deacons or 
priests, for the space of two years: (and by the ancient canon 
law, from granting letters dimissory to the persons of his*diocese 
who are to be ordained. Gibs. 143.) • 

And they who shall be promoted to holy orders, by other 
than their own bishop, without licence of their own bishop, shall 
be suspended from the exercise of such order, until they shall 
obtain a dispensation. Rdm. Lindto. 26. 

But a dispensation in such case by thei^own bishop shall be 
sufficient, who may ratify such ordination. Lindw. 26. 

And in oiir ecclesiastical records, we lind several persons dis-^ 
pensed with, in form, for obtaining orders without such letters, 
as a great irregularity ; which was looked upon as needful for 
the ratification of the order received. Gibs. 142. 

Tlie archbishop, as metropolitan, may not grant letters dimis¬ 
sory; but this is to be understood with an exception to the time 
of his metropolitical visitation of any dioceses, during w'hich he 
may both grant letters dimissory, and ordain the clergy of the 
diocese visited. Gibs. 143. 
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So neither ilte archdeacon^ nor official^ may grant 4etters di- 
missory, Conceniiiig the archdeacon, the canon law is express r" 
And as to the officials, they are excluded by the same constitution 
that excludes the I’eligioiis; and the ancient gloss, speaking of 
ofHcials, says, although it cannot be denied that they have or¬ 
dinary jurisdiction, yet recourse is not to bo hud to them in every 
thing—tor they cannot grant letters cortnnendatory for orders. 
Gibs. 113. 

During the vacancy of any see, the right of granting letters 
diinissory within that see, rests in the guardian of the spiritual¬ 
ties; and in consccjiience, the right ol* ordaining also, where 
such g^iaJ'dian is of the episcopal order. Gibs. US. 

A bishop^ being in parts remote, he wdio is specially constituted 
vicar-general for that lime, hath power to grant letters dimis- 
sory; anti the reason is, because during that lime the whole 
episcopal jurisdiction is vested in him; as it is also in persons 
who enjoy jurisdictions entirely exempt from the bishop, and 
who therefore niav likewise grant them. Gibs. 113. 

* KJ 

[ 37 ] The persons to ’cchom letters diinissory may be granted by any 
bishop, arc cither such who were born in the tlioceso^ or, are 
promoted in it, or are resident in it. This appears from hind- 
xwod, in his commentary upon the foregoing constitution of 
archbishop lleynolds ; whose observation is taken from the body 
of the canon law. But although this is laid down disjunctively, 
so as letters diinissory granted in any of the three cases will 
be good; yet it appears in practice, that heretofore they were 
judged to come more properly from the bishop in whose diocese 
he was promoted, or in which his title lay. And the reason was, 
because the bishop in whose diocese the person was born, or had 
long dwelt, is presumed to have the best opportunity of knowing 
the conversation of the person to be ordained. Gibs. 113. 

lihc^/ft7icss of’the person to be ordained (as to life, leaniing, 
title, and the like) ought to appear, before the granting of letters 
dimissory. This is supposed (as to conversation at least) in 
what hath been said before; and as to the title it was not only 
inquired into by the bishop granting the letters, but frequently 
remained with him of which special notice was taken in the 
body of such letters. ^And the bishop who grants the letters 
^dimissory is to make this inquiry, and not the bisho)) to whom 
such letters are transmitted ; for he is to presume that the per¬ 
sons recommended to him aVe ht and sufficient. Gibs, 111. 

Letters dimissory may be granted at once to all orders, and 
directed to any catholic bishop at large. And this hath been 
the practice in the church of England, both before and since the 
Reformation; as appears by innumerable instances, in the acts of 
ordination, of Litet'ce dimisoria; ad omnes; and by the forms of 
the letters dimissory (whether ad omnes or not) which are di- 
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, recte<l in that general style. Butother churches, t6 preveiSt the 
inconveniejtices of this practice (especially where such lettors are 
granted without previous examination), have 'expressly forbid 
them both. Gids. 144>. 

V. Of oaths (fnj, subscriptions previous to the 

ordination, 

% 

1. By the 1 JLl, c. 1. and 1 IV. S. c.8. Every pei'son taking or¬ 

ders, before he shall receive or take any such orders shall take the 
oaths of allegiance and supremacy, before the ordinary or commis- 
sary. ,' 

2. And by the 13 El. c. 12. None shall be admittedfo the order [ 38 ]] 
of deacon, or ministry; unless he shall first subscribe to ail the 
articles of religion agreed upon in convocation in the year 1562, 

ivhich only concern the con/ession of the true Christian faith and 
the doctrine of the sacraments. § 5. 

3. And by Can. 36*. No person shall be received into the 
ministry, except he shall first subscribe to these articles follow- 

iiig«t • 

(1) That the king’s majesty, under God, is the only supreme 
governor of this realm, and of all other his highness’s dominions 
and couTitries, as well in all spiritual or ecclesiastical things or 
causes, as temporal; and that no foreign prince, person, prelate, 
state or potentate hath, or ought to have auyjurisdiction, power, 
superiority, pre-eminence or authority, ecclesiastical or spiritual, 
within his majesty’s said realms, dominions, and countries. 

(2) That the book of common prayer, and of ordering of 
bishops, priests, and deacons, tiontaineth in it nothing contrary 
to the word of Go<l, and that it may lawfully be used, and that 
he himself w'ill use the form in the said book prescribed in pub¬ 
lic prayer, ami administration of the sacraments, and none other. 

(3) That he alloweth the book of aiticles of religion agreed 
upon by the archbishops and bishops of both provinces, and the 
whole clergy, in the convocation holden at London, in the year 
of our Lord God one thousand five hundred sixty and two; and 
that he acknowledgeth all and every the art^les therein contiiined, 
bein^ in number nine and thirty, besides the ratification, to be 
agreeable to the word of God. 

Which subscription, as it seemeth by the same and the follow¬ 
ing canon, must be before the bisW)p himself. 

And for tlie avoiding of all ambiguities, such person shall sub¬ 
scribe in this form and order of words, setting down both his 
Christian and sirname, viz., “ I N. N. do willingly and ex animo 
“ subscribe to these three articles above mentioned, and to all 
“ things that are contained in them.” Can. 36. 

And if any bishop shall ordain any, except he shall first have 
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so subscribed ; he shall be suspended from giving of orders for 
the space of twelve months. Can. 36. . 

VI. Form and manner of ordaining deacons. 

1. The ordination (as well of deacons aif of ministers) shall be 
f 39 ] performed in the time of divine service, in tlie presence not only 

of the anchdeacon, but of the dean and two prebendaries at the 
least, or (if tliey shall happen by any lawful cause to be let or 
hindered) in the presence of four other grave persons, being 
masters of arts at the least, and allowetl tor public preachers. 
Can. sl.t 

And by tlic statute of the 21 II. S. c. 13. for pluralities ; it is 
alleged as one reason why a bishop may retain six chaplains, 
because he must occupy six chaplains at the giving of orders. 
§ 24. 

However, in practice, a less number than is recjuiretl either 
by the said statute or by the aforesaid canon, is sometimes ad¬ 
mitted ; and this (as it is said,) by virtue of the rubrick in the 
office of ordination, which directeth that the bishops tcith^thr 
jv'icsf present shaU lap their hands upon the persons to he ordained; 
implying, as is supposed, that if there are but two })riests present, 
it siifficeth by this rubrick, which is established by the act of 
parliament of the 13 & 14 C. 2. But the words do not seem so 
much to be restrictive of the number before required, as direct¬ 
ory what the number as by law before requiretl in this respect 
shall do. 

2. And at the time of ordination, the bishop shall say unto 
the people, Brethren, if there be any of you who knoweth any 
impediment, or notable crime, in any of these persons presented 
to be ordered deacons, for which he ought not to be admitted 
to that t>ffice; let* him come forth in the name of God, and shew 
what the crime or impediment is. I^orm tf Ordinalion. 

And if any great crime or impediment be objected, the bishop 
shall surcease from ordering that person, until such tiln^^ as tljc 
party accused shall be found clear of that crime. Id. 

3. And before the^Tospel, the bishop sitting in his chair, shall 
cause the said oaths of ^allegiance and supremacy to be (a^ain) 
jjiinistcred unto every of them that arc to bo ordereil. Id. 
1 W. C.8. (i) 


(?) The 24 G. 3, c. 33. after reciting “ that, by the laws of the 
“ realm, persons who are admitted into holy orders must take the 
“ oath of allegiance; and that there are divers subjects of foreign 
“ countries desirous that the word of God and the sacraments should 
“ be administered to them, according to the liturgy of the church of 
“ England, by subjects or citizens of the said countries, ordained 




£Drt»indtion' 

4. Then the bishop, laying his hands severally upon the head 
of every pne of them, humbly kneeling before him, shall say, 

“ according to the form of ordination in the church of England,” 
empowers the bishop of London, or any other bishop to be by him 
appointed, to admit ty the order of deacon or priest, for the pur¬ 
poses aforesaid, persons, subjects, or citizens of countries out of his 
majesty’s dominions, without requiring them to take the said oath of 
allegiance. But they are not to exercise their office withm his ma¬ 
jesty’s dominions ; and this exemption from taking the above oath is 
to be mentioned in their testimonial. For the consecration of bishops 
under similar circumstances, see tit. ^ie'^opat II* 17* 

[So by .59 G.3. c. 60. ^ 1. after reciting that “ whereas it'is expe- 
“ client that the archbishops and bishops of this reaht^f^ould from 
time to time admit into holy orders persons specially destined for 
“ the cure of souls in H. M.’s foreign possessions, alihovgh such per- 
“ sous may not be provided with the title required hy the canon of the 
church Kvgland q/'such as are to be made ministers : and whereas 
“ it will greatly tend to the advancement of religion within the same 
“ that due provision shall be regularly made for a supply of persons 
“ properly qualified to serve as parsons, vicars, curates or chaplains.” 

The «bove archbishops, or the bishop of London, or any bishop 
authorised by any or either of them, may admit to the holy orders 
of deacon or priest, any person whom on examination he shall deem 
duly qualified specially for the purpose of taking on himself the cure 
ol’ souls or officiating in any spiritual capacity in H. M.’s colonies or 
foreign possessions, and residing thertn'n; and a declaration of and 
written engagement to perform such purpose, under the hand of such 
person, being deposited in the hantis of such archbishop, &c. shall he 
held a sufficient title with a view to such ordination : and it shall be 
distinctly stated in his letters of ordination, that he has been ordained 
for cure of souls in II. M.’s Ibreiffn possessions. § 1. 

No person so admitted into holy orders for these purposes, shall 
be capable of holding or of being admitted to any benefit^} or other 
ecclesiastical dignity soever within the U. K., oriof acting as curate 
therein, without the previous consent and approbation iit writing 
nndei hand and seal of the bishop of the diocese, in which any such 
benefice, &c. is locally situate, nor without like consent, &c. of such 
one of the said archbishops or hishoii of London by whom or by 
whose authority he has been originally ordained; or in case of the 
demise or translation of such archbishop or {fishop, of his successor 
in the same see; provided that no such consent, &c. shall be given 
unless the applicant first produces a testimony of hi.s good behaviour 
during his residence abroad from the bishop in whose diocese he hifs 
oiiiciuted, or if no such bi.shup, I'nnj the governor in council of the 
colony in which he may have been resident, or from the colonir.l se¬ 
cretary of state. § Si. By §.‘{. no person admitted into holy orders by 
bishops of Quebec, Nova Scotia, or Calcutta, or by any other bishop 
or archbishop than those of England or Ireland, shall be capable of 
officiating in any church or chapel of England or Ireland without 
special permission from the arclibishop of the province where he 
propose;^ to officiate $ or of holding or being admitted to any ocdcsi- 

n 1 
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** 'Take thou au^ority:to execute, the dfSce of a deacon in .the , 
“ churqh of God committed unto thee; in die name pf the F»^ 

“ ther, and of the Son, and of the Holy Ghost. Amen.” 

Then shall the bisliop'deliver to every one of them the New 
Testament, saying, “ Take thou authority to read the gospel in 
“ the church of God, and to preach tJie same if tliou be thereto 
** licensed by the bishop himself.” Forih of Ot din. 

5. Fiijally, it must be declared unto the deacon, that he must 
continue in that office of a deacon the space of a whole year 
(except for reasonable causes it shall otlierwise seem good unto 
the bishop), to the intent he may be perfect, and well expert in 
the thilig^ appertaining to the ecclesiastical administration; in 
executing ‘thereof, if he be found faithful .and diligent, he may be 
admitted by his diocesan to the order of priesthood. Id. 

VII. Form and manner of ordaining priestfi. (9) 

1. Can. 32. The office of a deacon being a step or degree to 
the ministry, according to the judgment of the ancient fathers and 


astical preferment in England or Ireland, or acting as curate therein, 
without consent and approbation of the archbishop and of the bishop 
of the diocese wherein any such preferment or curacy is situate. 
And by § 4*, 5. no person after 2d July, 1819, ordained deacon or priest 
by a colonial bishop, who at the time of such ordination did not 
actually possess episcopal jurisdiction over some diocese, district or 
place, or was not actually resident therein, shall be capable of at any 
time holding preferment within H. M.’s dominions, or of being sti¬ 
pendiary curate or chaplain, or of#>tliciating in any place or nianucr 
as a minister of the established church of England and Ireland. And 
all admissions, inductions, and appointments to curacies made con¬ 
trary to this act slv^ll be void.] 

(9) The wardens of a charity school were by the statutes to nomi¬ 
nate a master being in priest’s orders, in 60 days; on default, the dean 
and chapter of York to appoint in 30 days; and then the bishop. 
Defendants nominated R. nut in priest’s orders, and the bishop sent 
notice to the chapter, who not appointing within 30 days, the bishop 
appointed C. who resided into the hands of the warden, who within 
five days again appointed R. then in priest’s orders. This case de¬ 
pends on the right of R. p his not being in priest's orders w'as an ob- 
,h 2 Ctioii not to be dispensed with. But then what arc priest*s orders f 
The subsequent statutes shew si^ch orders were meant as capacitated 
the person for saying mass; which now signifies, performing the ser¬ 
vice according to the liturgy, 'flie second nomination of/f. was 
valid on resignation of C., for the wardens were then as much patrons 
as at first. This is not within the reason of a lapse; and the bishop 
was wrong in his notice, for he should have sent a copy of the sta¬ 
tutes to the chapter. Notice must be given of tlie fact, but not of 
the foundation or a right; as, upon notice of an avoidan'co, the patron 
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. l)ie practice of the primitive church, we do oitkio and ^point* 
ti>nt liereai^er no bishop shall make any person, of what qi^ities 
or gifU soever, a deacon and a minister both together upon one 
day; but that the order in that behalf prescribed in the book of 
making and consecradng bishops, priests, and deacons, be strictly 
observ^. Not that always every deacon should be kept from 
the ministry for a whole/ year, when the bishop shall find good 
cause to the contrary; but that there being now four tipotes ap- 
]minted in every year for the ordination of deacons and ministers, 
there may ever be some time of trial of their behaviour in the C 4*1 3 
office of deacon, before they be admitted to the order of priest¬ 
hood. * 

2. At the time of ordination, the bishop shall sdy unto the 
people: Good people, these are they whom we purpose, Got! 
willing, to receive this day unto the holy office of priesthood: for 
after due examination, we find not to the contrary; but that they 
be lawfully called to their function and ministry, and that they be 
persons meet for the same. But yet if there be any of you, who 
kiiowcth any impediment, or notable crime in any of them, for 
the whioh he ought not to be received into this holy ministry, let 
him come forth in the name of God, and shew what the crime 
or impediment is. 

And if any great crime or impediment be objected, the bishop 
shall surcease from ordering that person, until such time as the 
pai'ty accused shall be found clear of that crime. Form of Ordin, 

3. Then the bishop, sitting in his chair, shall minister to every 
otic of them the oaths aforesaid of allegiance and supremacy. 

1 W. r.8. (k) 

4. Then the bishop, U'ith ihe priests present, shall lay their 
hands severally upon the head of every one that receiveth the 
order of priesthood; the receivers humbly kneeling uptin their 
knees, and the bishop saying, “ Receive the Ilbly Ghost for the 
“ office and work of a priest in the church of God, now com- 
“ mitted unto thee by the imposition of our hands: Whose sina 

Uiou dost forgive, they are forgiven; and whose sins thou dost 
** retain, they arc retained. And be thou a faithful dispenser of 

the word of God, and of his holy sacraments: In the name 
“ of the Father, and of the Son, and of the Holy Ghost.” 

Then the bishop shall deliver to every one of them kneding, 
the Bible into his hand, saying, “ Take thou authority to preach' 

_ . _ ^ - 

must look to all consequences. Lord Ch. said this was not like a 
presentation, because the bishop could not revoke it, which the king 
before induction or a subject l^cforo institution might do. Defendants 
having a right and relator none, his bill was dismissed w'itli costs. 

-.4//0. Gen- v. fVpcltfe, 1 /Vs, 80. 

{k) Vtd* supra^ tr. 3* 
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“ the word of God, and to minister the holy sacraments in the, 
“ congregation, where thou shalt be lawfully np[) 04 ited there- 
“ unto.” 

With the priests present.] By Can. 3.5. They who assist the 
bishop in laying on of hands, shall be of the cathedral church, it 
they may be conveniently had, or other sufficient preachers of the 
same diocese, to the number of three at* the least. 

£ 42 J VIII. Fees for ordination. 

1. By a constitution of archbishop Stratford: For any letters 
of orthjr^ihe bishop’s clerks or secretaries shall not receive above 
6d. ; antler the sealing of such letters, oi- to the marshals of the 
bishofs house t()r admittance, to porters, hostiuries, or shavers, 
nothing shall be paid : on pain of rendering double witliin a 
month; and for default thereof, the oflender, if he is a clerk be- 
neficed, shall be suspended from his office and benefice; if he is 
not benehceii, or a lay person, he shall be prohibited from the 
entrance of the church till he comply. Lind. 222. 

Marshals.’] 'I’hey who govern the hall and inner parts o'^’the 
house. Ijind. 222. 

Mostiaries.] Lindwood understandeth this word to signify the 
same as ostiaries, or persons appointed to keep the doots, and the 
word janitores (porters) next aforegoing to signify those who keep 
the gates ; whereas more properly, it seemeth that janitmes (or 
porters) doth express both of tliese; and that the word hostiarij 
(as Dr. Gibson observeth) doth denote those persons who pre¬ 
pared the host; for there is in the Roman pontifical a rubrick in 
the ordination of priests, that the bishop shall deliver to the per¬ 
son to be ordained, the cup with wine and water, and the jtaten 
laid upbn it with the host, the bishop saying unto him. Take 
thou authority t6 offer sacrifice to God, and to celebrate mass as 
well for the living as for the dead, in the name of God. Gibs. 153. 
i- Shavers.] M^hose office was to shave tiic crowns of persons 
to be ordained. Lind. 222. 

2. And by Can. 35. No fee or money shall be received either 
by the archbishop m any bishop or suffragan, cither directly or 
indirectly, tor udmittin|T any person into sacred orders; nor shall 
any other person or ]persons under the said archbishop, bishop or 

"suffragan, for parchment, writing, wax, sealing, or amj other respect 
thereunto ajpertainivg, lake f.bove lOs.: under such pains as are 
already by law prescribed. 

Or any other respect thereunto appertaining — — ■■ ■ above 10^.] 
It is not lawful, saith John de Athqn, to give any thing to the 
notary performing the duty of his office in the act of ordiiiation ; 
nevertheless, he says, it is otherwise as to that notary or register 
who writes letters testimonial for those that are ordained, for his 
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•jnst salary, or somewhat more for his extraordinary trouble;'al¬ 
though this may more securely be given voluntarily, without a 
preceding compact. OMo. De scrutin. ordin, v. Scriptura. C 4^3 J 
Athon. 16. 

And some of the modern constitutions abroad agreeing to the 
reasonableness of this,‘have, by way of .restraint upon the officer, 
fixed the fee of writing and the other particulars, in like manner 
as this canon and the foregoing constitution of archbishop 
Slralford have done in our church. For the letters testimonial of 
ordination are no part of the ordination, but only taken after¬ 
wards for the security of the person ordained; and therefore the 
same John de Athon, in the place above mentioned, say^It'is sc^e 
(not, netrssartf) for the persons ordained to have witlithem the 
said writing or letters testimonial of ordination, under the bishop’s 
seal, containing the names of the person ordaining and of the 
person ordained, and the taking of such orders, and the time and 
place of ordination, and the like. Gibs. 154. 

IX. Simoniacalpromotion to orders. — [See 

• • 

By the 31 FA. c. 6. If any perso7i shall i eceive or tahe any 
money fee reivui d or a7)y other profit directly or indirectly, or shall 
take any pt'omise apreemait covenant hand m- other assurance to t'e- 
ceivc or have any money fee reveard or atiy other pi'ofit directly or 
indirectly, eithet' to himself or to any other of his fnends, {all ot - 
dinary and la\^\d fees only excepted,) Jhr or to proatre the oj'dam^ 
ing or making of an y minister, or giving of atiy orders or licence to 
pl each ; he shall forfeit 40/. and the ])erson so corruptly ordained 
10/. i and if at any time withm seven years next after such corrupt 
entering into the ministty or receiving of orders, he shall accept any 
benefice or promotion ecclesiastical, the same shall be void immediately 
upon his induction investitw e or installation, antf the patron shall 
present or collate or dispose tf the sainc ns if he wet'c dead: one 
moiety (f vohich foifeiturcs to be to the khig, and the other to him 
that shall sue, § 10. 

X. General office qfdeaions. 

It appertaineth to the office of a deacon, in the church where 
he shall be appointed tu^iserve, to assist the priest in divine servicef 
and specially 'xhen he ministercth th0 holy communion, and to help 
him in the distribution thereof, and to read the holy seriptnres, 
and homilies in the church; and to instruct the youth in the [ 44 ] 
catechism; in the absence of the priest to baptize infants; and to 
preacli if he be licensed tliercto by the bishop himself: And 
furthermore it is his office, where provision is so made, to search 
for the sick paot' and impotent people of the parish, and to inti-' 
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maie thew estates ndmes and places tsokere they divelly urtto the, 
curate ; that by his exhortations they may be relievefl with the 
alnis of the parishioners or others. Ruhr, in the form qfordin. 

To assist the priest in divine service.'] Anciently, he officiated 
under the presbyter, in saying responses and repeating the con¬ 
fession, the creed, and the IiOrd*s prayer tifter him, and in sucii 
other duties of the church as now properly belong to our parish 
clerks, fvho were heretofore real clerks, attending the parish 
priest in those inferior offices. Gibs. 150. 

And specially when he ministn'etk the holy communion.'] But by 
the 13 & 14 C. 2. c. 4. No person shall presume to consecrate 
the sa^rt^nent of the Lord’s supper, before such time as he shall 
be ordained priest; on pain of 100/., half to the king, and half 
to be e<iually divided between the poor of the parish where the 
offence shall be committed and him w^ho shall sue in any of his 
majesty’s courts of record; and to be disabled from being admitted 
to the order of priest for one whole year then next following. § 14. 

But this not to extend to foreigners or aliens of the foreign re¬ 
formed churches allowed by the king. § 15. 

Also, by the act of toleration this shall not extend to qualifieil 
protestant dissenting ministers. 

And to read the holy scriptures.] I’his power is expressly 
given to him in the act of ordination before mentioned. 

To search for the sick, poor, and impotent.] This is the most 
ancient duty of a deacon, and the immediate cause of the institu¬ 
tion of the order. This rule was made in England while the poor 
subsisted chiefly by voluntary charities, and before the settlement 
of rates or other fixed and certain provisions; ])iirsuant to which 
provision, our laws have devolved that care upon the churchwar¬ 
dens and overseers of the jjoor; which last office w’as created on 
purpose for that end. Gibs. 1 59. 

Andjo intimate their estates, names, and places where they dmll, 
unto the curate,] That is, to the rector or vicar, who hath the 
cure of souls. 

And here it is obvious to remark the ambiguity of the word 
derate, as was before observed of the word minister: sometimes 
I it expresseth the perS >n, whether priest or deacon, who officiateth 
under the rector or vicar, employed by him as his assistant, or 
to supply the place in ^lis absence; sometimes it denoteth the 
person officiating in general, whethei* he be rector, vicar, or 
assistant curate, or whosoe<*cr perfbrinclh the service for that 
time; sometimes it denoteth exclusively (as in this place) the 
rector, vicar, or person betiehced, who hath curam animartm. 

Sd far the office of a deacon is to.be collected from the rubrick 
in the form of ordination, and from the form itself And foras- 
miidi as he is hereby permitted to baptize, to catechize, to 
preach, to assist in the administration of the Lord’s supper; so 



,also by parity oi* reason be hatU used to, matrimony, 

and to bury the dead.. 14<. 

And in general it seemetb, that he may perform. all the other 
offices in the liturgy, which a priest can do, except only conse¬ 
crating the sacrament of the iLord^s supper (as hath been said), 
and except also the prenouncing of the ab&ohttion^ 

Indeed it it not clear from the rubrick in the book of common 
prayer, whether, or how far, a deacon is prohibited di^reby to 
pronounce the absolution. For although it is there directed, 
that the same shall be pronounced by the priest alone ,• yet the 
%vord [alone'} in that place seemeth only to intend, that the people 
shall not pronounce the absolution after the priest, as they did 
the confession just before: and the word priestt throd^out the 
rubrick, doth not seem to be generally appropriated to a person 
in priest’s orders only; on tiie contrary, almost immediately 
after it is directed, that the in'iest shall say the gloria patri, and 
then afterwards that the priest shall say the suffrages after the 
t.Old’s prayer (which, by the way, in most of the occasional 
offices arc called by mistake the suffrages after the creeds or the 
suffrages next after the creed), and it is not supposed that these 
expressions are to be understood of the priest alone, exclusive of 
a deacon who may happen to perform the service. And here 
also wc may observe the ambiguous signification of the word 
priest, as before was observed of the words minister and curate ; 
sometimes it is understood to signify a person in priest’s orders 
only; at other times, and especially in the rubrick, it is used to 
signify the person officiating, whether he be in priest’s or only 
in deacon’s orders: and in general, the words priest, ?ninister, 
and airatc, seem indiscriminately to be ajiplieil throughout the 
liturgy, to denote the clergyman who is officiating, whether he [ 46 3 
be rector, vicar, assistant curate, priest, or deacon. * 

But the argument to evince that the pries! only, and not a 
deacon, hath power to jiroiiounce the absolution, seemeffi most 
evidently to be deduced from the acts of ordination befure 
mentioned. 1 o the deacon, it is said, “ Take thou authcurily to 
“ reatl the gospel, and to preachTo the priest, it is said, 

“ lleceivo tlic Holy Ghost-Whose sj^is thou dost forgive, 

“ they arc forgiven ; and whose sins thou dost retain, they are 
“ retained.” * 

Moreover; until a person is admitted to the order of prieijit-' 
hood, he is not capable of any benefice or ecclesiastical promo¬ 
tion. Gibs. 146. (/.) 


(/) Dr.Gibson refers to t^e 13£. c»l*2. which enacts, that no 
person shall be admitted to any benefice unless be be of the i^e of 
tliree and twenty years, and a deacon at the least; and directs that 
every person admitted to a benefice with cure shall fie admitted to 






And by the statute of the 19 & 14 C. 2 . c. 4. No person shall-, 
be capable to be admitted to any parsonage, vicarage, benefice, 
or other ecclesiastical promotion or dignity, before he be or¬ 
dained priest; on pain of 100 /.; half to the king, and half to be 
equally divided between the poor and the inf()rmer. § 14. 

Neither is a person that is merely a layman, or that is only a 
deacon, capable of a donative: for althbugh he who hath a do¬ 
native ipay come into the same by lay donation, and not by 
admission and institution; yet his function is spiritual. 1 Insf. 
344. 

So that he who is no more than a deacon, can only use his 
orders either as ii chaplain to some family, or as a curate to some 
priest, o^*-as a lecturer without title; for the prebendaries of 
some prebends in cathedral and collegiate churches, are to rend 
lectures there, by the appointment of the founders thereof, and 
may from thence be called lecturers; but these places are of the 
[ 4.7 ] number of ecclesiastical promotions, to which the incumbents are 
admitted by collation or institution, of which a deacon as afore¬ 
said is not therefore capjible; yet the king’s professor of the law 
witliin the university of Oxford, may have and hold the .prebend 
of Shipton within the cathedral church of Sarum, united and 
annexed to the place of the same king’s prolessor for the time 
being, altlioiigh that the said professor be but a layman. fVats, 
c. 14. 13 & 14 CV2. C.4. § 20 . 

XI. General ajjice of priests, 

A priest by his ordination recciveth authority to preach the 
word of God, and to consecrate and administer the holy com¬ 
munion,, in the congregation where he shall be lawfully appointed 
thereunto. 

Yet,..notwithstanding, by Can. 36. he may not preach without 
a licence either of the archbishop, or of the bishop of the diocese 
where he is placed, under their hands and seals, or of one of the 
two universities, under their seals likewise. 

But a licence by the bishop of any diocese is sulTicient, 
although it be only tJ? preach within his diocese; the statute not 

.minister the sacraments within one year after his induction, if he be 
not so admitted before, under pain of deprivation. See BDepribation, 
in not. But the 13& 14 C. 2. t^4. § 14., extends the restriction by 
declaring, that no person shall he capable to be admitted to any be¬ 
nefice, nor to administer the sacrament, before such time as he shall 
be ordained priesty according to the fojrm prescribed by the book of 
common prayer, under the penalty of 100 /., and disability to be ad¬ 
mitted into the order of priest for the space of one year next follow¬ 
ing. Wats. p. 142. 



iioniiiitMiioti. * 




requiring any licence by the bishop of tlie diocese where the; 

'church is. Wats* c. 14, ,, 

Dr. Wa!son says, that if a person, who is a mere layman, be 
admitted and instituted to a benefice with cure, and doth ad¬ 
minister the sacrament, marry and the like; these, and all other, 
spiritual acts performed by him during the time he continues 
parson in fact, are good; so that the persons baptized by him 
are not to be rebaptized, nor persons married by him to J)c mar¬ 
ried again, to satisfy the law. Wats. c.l4. Cro. 6. 

XII. Exhibiting Utters of orders. 

I. Can. 137. Every parson, vicar, and curate, sheril at the 
bishop’s first visitation, or at the next visitation after his admis-> 
sion, shew anil exhibit unto him liis letters of orders, to be by 
him either allowed, or (if there be just cause) disallowed and re- 
jecled; and being l)y him approved, to be signed by the register; 
the whole fees for which, to be paid but once in the whole time 
of every bishop, and afterwards but half the said fees. 

*2., Arynd. No curate shall be admitted to officiate in another 
diocese, unless he bring with him his letters of orders. Lind'w. 48. 

3 . Can. 39. No bishop shall institute any to a benefice, who 

hath been ordained by any other bishop, except he first shew [ 48 ] 
unto him his letters of orders. 

4 . lly the 4 //. 7. c. 13. If any })erson, at the second time of 

asking his clergy, because he is within orders, liath not there 
ready his letters of orders, or a certificate of liis ordinary wit¬ 
nessing the same; the justices afore whom he is arraigned, shall 
give him a ilay to bring in his said letters or certificate ; and if 
he fail in so doing, he shall lose the benefit of his clergy, as be 
shall do that is without orders. • 

• 

XI n. Archbishop WakQ\s directions to the bishops Tf his 
province in relation to orders. 

It is judged proper here to subjoin archbishop JVakets letter 
to the bishops of the province of Canterbury, dated June 5, 1716, 
which, although it concerneth other matter'besides those of or¬ 
dination, yet since the due conferring o& orders appeareth to be 
the principal regard thereof^ it seeiueth best to insert the same • 
intire in this place; and to refer to it here at large from those 
other titles, unto w'hicli it hath some relation. 

As to its authority, it is certain (as hath been observed before) 
that in itself it hath not the force of law, nor is it so intended, or 
to be of any binding obligation to the church, further than the 
archbishops and bishops from time to time shall judge expedient; 

I mean, as to those parts of it which only concern matters that 







the law hath left indefinite, and dtscretionary in ihe archhishopa 
and bishops. Other parts thereof are only ihforcem^ite t)f wlmt' 
was the law of the church before; and those, withoiit'ldfoiibt, are 
of peipetiial obligation: not by the authority of these injiUnctODns, 
but by virtue of the laws upon which they are founded. 

My very good lord, 

Being by the providence of God called to the metropolitical 
see of this province, I thought it incumbent upon me to consult 
as many of my brethren, the bishops of the same province, as 
were here met together during this session of parliament, in what 
manner we might best employ that authority which the eccle¬ 
siastical htws now in force, and the custom and laws of this realm, 
have vested in us, for the honour of God, and for the edification 
of his church, committed to our charge: And upon serious con¬ 
sideration of this matter, we all of us agreed in the same opinion 
C ] that we should, by the blessing of God upon our honest endeav¬ 
ours, in some measure promote these good ends, by taking care 
(as much as in us lieth) that no unworthy persons might hereafter 
be admitted into the sacred ministry of the church: nqr arny be 
allowed to serve as curates, but such as should appear to be duly 
qualified for such an employ; and that all wht) officiated in the 
room of any absent ministers, should reside upon the cures which 
they undertook to supply; and be ascertained of a suitable re- 
compence for their labours. 

In pursuance of those resolutions, to which we unanimously 
agreed, I do now very earnestly recommend to you; 

(1.) Tiiat you require (i/'cxxry person who desires to be admitted 
to hoiy orders, that he signify to you his name and place of abode, 
and transmit to you his testimonial, and a certificate of his age duly 
attested^ with the title upon which he is to be ordained at least twenty 
days btfore the time of ordinatio7iand that he appear on Wednes¬ 
day, or at furthest on Thursday in ember week, in order to his 
examination. 

(II.) That if you shall reject any person, who applies for holy 
orders upon the account of immorality proved against him, you sig¬ 
nify the name of tJ\ person so rejected, with the reason of your 
rejectirig him, to me, within one month; that so I may acquaird the 
rest of my suffi agans with the case of such rejected person before the 
• next ordination. 

(III.) That you admit not fny pei'son to holy orders, who having 
resided any considerable time out of the university, does not send to 
you, with his testimonial, a certificate signed hf the minister, and 
other credible inhabitants of the parish where he so resided, express¬ 
ing that notice was given in the church, in time of divine service, on 
some Sunday, at least a month before the day of ordination, of his 
intention to qffei' himself to be ordained at such a time; to the end 
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thaij(i9^^perf^?ll^ifj^ or ok'imr.for 

be j^daimdy may haOe opportunity to make 
bis obm^Gl^y^inst him, ' < . ‘ 

.(lv«) ^^t you admit not lettet's testimonial, on any occasion 
whatsoever, ui^ss it be therein expressed, fat' what particular end 
and design suck lett^s a-^e granted ; nor unless it be declared by 
those who shall sign them,* that they have personally known the life 
and behaviour of the person for the time by them certified ; and do 
believe in their conscience, that he is qualified for that order, office, 
or employment, to which he desires to be admitted. 

(V,) Thai in aU testimonials sent from any college or hall, in [ 50 ] 
either of the wiivei'sities, you expect that they be signed, as well as 
sealed t and that among the persons signify, the governor of such 
college or hall, or in his absence, the next person under suchgovet-nor, 
with the dean, or reader of divinity, and the tutor of the persmi to 
whom the testimonial is granted, {such tutor being in the college, and 
such person being under the degree of mastei' of arts,) do subscribe 
their names, 

(VI.) That you admit not any person to holy orders upon letters 
dimissoty,^ unless they are granted by the bishop himself, or guardian 
cf the spiritualities secle vacante; nor unless it be expressed in such 
letters, that he who grants them, has fully satisfied himself of the 
title and conversation of the person to whom the letter is granted, 

(VII.) That you make diligent inquiry concerning curates in your 
diocese, and proceed to ecclesiastical censures against those who shall 
qn esume to serve cures without beingfrst duly licensed thcrewUo ; as 
also against all such incumbents who shall receive and employ them, 
without frst obtaining sttch licence. 

(VIII.) That you do not by any means admit of any minister, 
who removes from any other diocese, to serve as a curate in yours, 
without testimony of the bishop of that diocese, or ordinary of the 
peculiar jurisdictionfrom whence he comes, in writir^, cfhis honesty, 
ability, and cotformity to the ecclesiastical laws the chuith of 
England. 

(IX.) 2'kat you do not allow any minister to serve more than one 
church or chapel in one day, except that chapel be a member' cf the 
parish church, or united thereunto ; and unlcs^ the said church or 
chapel where such a minister shall serve in txeo places, he not able in 
your judgment to maintain a curate. * 

(A.) lliai in the instrument cf licence granted to any curate, you * 
appoiirt him a sufficient salary, accot'ding to the power vested in you 
by, the.laws of the church, and the particular direction of a late cut 
ofparliament for the better maintenance cf curates, 

(XI.) That in licences to be granted to persons to serve any cure, 
you cause to be inserted, after the mention of the particular cure 
provided for by such licences, a clause to this fffcct [or in any other 
VOL, HI. R 
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parish within the diocese, to which such curate shall remove witli 
the consent of the bishop.] 

(XII.) Hint yon take care., as much as possiUcy that 'vchosoever 
is admitted to sove any rure, do reside in the parish where he is to 
serve; esperiaUy in ih'in^^s that are able to support a resident 
viiratc : and where that cannot be done, that they do at least reside 
so near to the place, that they way coUVenicntly perform all their 
duties foth in the church and parish. 

[51] These, my lortl, were the orders and resolutions, to which -we 
all agreed ; iiiid which I do hereby transmit to you; desiring you 
to communicate them to the clergy of your diocese, with an as¬ 
surance that \'ou arc resolved, by the grace of God, to direct your 
praclictr in these particulars agreeably thereunto. And so com¬ 
mending you to the blessing of Goil in these, and all your other 
pious endesivoiirs, for the scrviceof his church, I heartily remain, 

My very good lord, 

Your truly afieclionate brother, 

W. Cant. 


(I.) 'I'hat you require of every person, t^c*] l^y this tirst’article 
six things are retjuiretl: viz. 

(1.) That he si;^nify to you his name and place ofabodc\ It may 
be so ordered, tliat this shall be set Ibrth in the testimoiiiitl, or 
title, or both ; but it seemeth rather, that by this article a distinct 
instrumenl is recjuii ed tor the signiticalion thereof. 

(2.) And transmit to you his testimonial'] According to the 34th 
canon, and the i’ourth and fifth articles of these directions. 

(3.) And a cert i/icate of his ap;e duty attested] That is, from the 
register book, under the hands of the minister and churchwardens 
of tlio parish where he was l)apti/ed; or, where that cannot be 
had, by other ,^iiflicient testimony. 

(d.) With the title upon which he is to be ordained] According 
to the tenor of the thirty-third canon before mentioned. 

(5.) At least twenty days Ixfore the time cf ordination] By tlie 
canons aforesaid, the title and testimonial are required to be ex¬ 
hibited at the tim^ of ordination: but by these directions, they 
are to be transmitted for so long time before, as that there may 
be opportunity to make enquirj^, if needful, into any of the par¬ 
ticulars therein contained. 

(6.) And that he. appearpn Wednesday, or at farthest on Tkiirs- 
day in ember week] This is agreeable to the canon law before 
mentioned out of Lindwood, that he shall appear on the fourth 
day before the ordination. 

(II.) That if yon shall reject, ^c.] This second article, of sig¬ 
nifying the names of persons rejected for immorality to the arch- 
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bishop, is a prudent caution; and was not provided for before 
• by any law. 

(III.) 'jyiat you admit not any person, This article, con¬ 

cerning notice to be given in the church, is also a reasonable 
provision, and agreeable to foreign practice (as hath been ob¬ 
served) although not jiardcularly injoined by any law in our C 52 J 
church. « 

In the ])resent directions, as delivered by the archbishops of 
late years, there is an alteration in tins article: Instead^ of the 
expression, that the minister and others shall certily “that notice 
“ was given in the church of his intention to offer hiuisclf to be 
“ ordained at such a time, to the end that any person laho jenffu's 
“ any hnpedtmetU or notable crime, for the 'which keoug/ii not to be 
“ ordained, may have opportunity to make his objections against 
“ him,’* (that is, to the bishop, as it seeineth)—it now runs, that 
they shall certily, “ that such notice was given, and that upon 
“ such notice given no objections have come to their knowledge, Jor 
“ the which he ought not to be ordainedf (which implies the ob¬ 
jections to be notified to tlie persons signing the certificate.) 

(IV.). 1*hat you admit not letters testimonial, t^r.] This and the 
next article concerning testimonials are supplementary to the 
thirty-fourth canon ; and for their obligation do depend on these 
injunctions, and not on any fixed law; and therefore may be 
varied from time to time, as the archbishops and bishops shall 
see cause. 

(V.) That in all testimonials sent from any college, Cy the 

canon, the common seal only of the college was required, which 
indeed of itself (as in all other bodies corporate) doth imply a 
consent of the major part of the society: This article doth further 
require a quorum (as it were); namely, that of the said major 
pait, the head of the college, the dean, and the tutor, bg three; 
and the same to appear by the subscription of t^ieir names. So 
tliat ordinarily it seeineth to be in the power of any one ofNlliose 
three, to prohibit any person of their college from being ordained; 
which thing perhaps may require some farther consideration. 

And it is mucli to the honour of the univeraities, that for so long 
time there have been no instances of the ab^se of this power. 

(VI.) That you admit not any person into holy orders upon let¬ 
ters dimissory, 4'C.] The article concerning letters dimissory, is 
only an admonition to put in due execution, what was the law of. 
the church before. 

(VII.) 'That you make diligent biquiry concerning curates in your 
diocese'who shall presume to serve cures without being frst duly 
licenscd~\ The substance of this article, concerning the licensing 
of curates, was injoined befifl’c by several canons of the churcli. 

(VIII.) That you do not by any means admit of any minister, j 

who removes from another diocese, to serve as a curate in yours, 

12 2 
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•boithout testimony of the bishop of that diocese, of his honesty, abi¬ 
lity, 4r.3 This article concerning curates bringing testimonifils 
from other dioceses, is nearly in the words of the forty-eighth 
canon. 

In the present rules, instead of the word honesty (which is takeil 
from the canon), are inserted the words life, . , . 

(IX.) That you do not allow any mimster to serve more than 
one church or chapel in one day] This article also is in the words 
of the forty-eighth canon. 

(X.) 7%a/ in the instrument of licence granted to any curate, 
you appoint him a sujjicient salaty, according to the power vested in 
you by the laxos of the churcK\ There seemeth to be no particular 
law of the church, by which any certain sum is limited for the 
stipend of curates in general, but such as are obsolete and in** 
effectual by reason of the great alteration in the value of money. 
But the ordinary may refuse to license the curate, unless thedn- 
cuinbent shall in his nomination and appointment promise to pay 
unto the curate such a certain annual sum. 

And the particular direction of a late act of Parliament'} Whicli 
act is that of the 12 An. st.2. c, 12. for the curates of non-residents 
only; by which the ordinary hath power, according to the value 
of the living and the difficulty of the cure, to appoint a salary 
not exceeding fifty })ounds a-year, nor less than twenty. 

(XL) The clause to be inserted in the licence, that the same 
shall serve for any other jmisk icithin the diocese, is not injoined 
by any express law, but is very reasonable, being intended for 
the benefit of curates, that having been once examined and ap<- 
proved by the ordinary, they shall not need to be at the expence 
of anew licence for any other place unto which they shall remove 
within the diocese. — Which clause is omitted out of the present 
directions, supposing it pcriiaps to be unnecessary, in a matter 
the utility wherpof is self-evident. 

(}HL) This article concerning the curatc^s residence within the 
parish, is agreeable to the ancient laws of the church; and if the 
curate shall not comply with the ordinary’s directions therein, 
the said ordinary may withdraw his licence. 

To these directions, two others have been subjoined of late 
years: 

One is. That you be H}e)y cautious in aceeptii^f resignations; and 
* endeavour, with the utmost care, by every legal method, to guard 
[ 54f ] against corrupt and simonia^al presentations to ben fees. — 'Oiis 
seemeth to be intended to counteract the purpose of bonds of re¬ 
signation ; for if Uie bishop will not accept, the resignatipp is 
ineffectual, 

The Other is, That your clergy be required to wear their proper 
habits, preserving always an evident and decetU distinction jrom the 
laity in their apparel; and to skew, in their whole behaviour, that 



seiiousness, gi'avit^t and prudeme, •which becomes thejiinction ; ah~ 
^tuiriifigfrfpti all unmitable company and di'dersions. — The word 
canonic^, with respect to the habit, seems here to have been pur* 
posely^ omitted; since no certain standard of dress can be con¬ 
veniently limited by any canon or other lawj and therefore 
general directions c£tn only be applicable in such cases. 

Upon the whole, witlf respect to the matter before us, whilst 
these directions continue to be the rule in practice, there are 
these hve instruments to be transmitted to the bishop, at least 
twenty days before the time of ordination, by every person de¬ 
siring to be ordained; viz. 

Fn^t, a signification of his name and place of abode. ’ 

Secondly, a certificate of publication having been made in the 
church, of his design to enter into holy orders. 

Thirdly, letters testimonial of his good life and behaviour. 

Fourthly, certificate of his age. 

Fifthly, the title upon which he is to be ordained. 

And moreover, if he comes for priest’s orders, he must exhibit 
to the bishop his letters of orders for deacon, 

• • 

Form of a title for orders. 

There is no particular form of a title prescribed by any canon, 
or otlier law : that which is most usual and approved seemeth to 
be as folioweth : 

To the right I'cverend jaiher in God Richard lord bishop of 
London. 

These arc to certify your lordship^ that I A. B. rector for, vicar'^ 

of. - — in the county (f --, and your Im'dshijfs diocese (f 

London, do hcrely nominate and appoint C.D. to petfw’m the office 

cf a curate in my church of - aforesaid, and do pr^nise to 

allow him the yearly sum of - for his maintemmee in the same, 

tend la continue him to officiate in my said church until he sh<M be 
otherwise provided of some ecclesiastical yrtfetmeftt, utdess by fault 
hy him committed he shall he lawfully removed from the same. And 
I do solemnly declare, that T do not fraudulently give this certificate 
only to intitle the said C. D. to receive holy o^jda's, but •with a real 
intention to employ him in my said church, according to •what is be~ 

fore expressed. Witness my hand this -•*— day of - in the 

year tf our Lard ———. 

t 

Form of a testimonial for orders. 

The canon and the statute before mentioned, evidently make 
a distinction between the testimonial for deacon’s, and the tes- 
tiihohal for priest’s orders. In pursuance whereof, for deacatf^ 
orders, no more by the ainoii seemeth to be required than this: 
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£)rDination. 

If it is from a college ; 


C ne 


We the master and felhms of - college in ' " ■ do hereby 

testify^ that A. B. 'whose life and behaviour xce have hionm for the 
space of three years now last pasty is a pci'son (f good life and con¬ 
versation. Given under the seal of our cglfege, the - day of 

- . . in the year of our Lord -- 

« 

If it is not from a college : 

We xchosc names and seals are hereunto set, do hereby testify, that 
A.B. whose life and behaviour _we have hiovon for the space of three 
years now last past, is a person of good life and. conversation. 

Given under our hands and seals the - day of - in the 

year of our Lord -. 

But something more is required in the testimonial for priesfs 
orders by the aforesaid statute of the 13 El. c. 12. As thus; 

Ifp - do hereby testify, that A. B. whose life and behaviour 

we have hiown for the space of three years now last j)asf, is a pnson 
of good and honest life and conversation, and professeth the doctrine 
expressed in the articles (f'religion agi'eed upon by the archbishops 
and bishops of both in ovinces, amt the whole clergy in the convo¬ 
cation holden at Ijmdon in the year of our Ijml one thousand fvc 
hundred and sir/y-two. Given wider, t^r. 


But by the aforesaid directions of archbishop Wake, somewhat 
further is required, in the testimonial both for deacon’s and for 
})riest’s orders; namely, (l) that the same do express for what 
j)articular end and design it is granted ; and (2) that the persons 
signing, the same do declare therein, that they have personally 
known the life and behaviour of the person for the time by them 
certiiied; and (3) that they do believe in their conscience, that he 
is (paalificd for that order, oflice, or em])lo 3 'ment, to which he 
desires to be admitted; and (4) that if the testimonial is from a 
college, it be signed as well as scaled by the particular members 
of the college therein .specified. 

It doth not apjie'lir to have been clearly understood, what the 
intention was in directing that the testimonial shouUl express for 
what pmrticular end and design it is granted: the causes usually 
alleged are, that it is a man’s duty to bear witness to the truth ; 
that the }>arty hath re(juesteB such testimonial; and that they are 
willing to comply with such request: But these (such as they 
arc) arc general reasons, and do not at all express the special end 
and design of granting such a particular testimonial. However, 
the u.sual form of a testimonial, according to Mr. Ecion, is to this 
eircct: 
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To all Christian people to whom these presents shall come. 

Whereas ^icty and humanity do oblige us to bear witness to the 
truth ! and whereas A. B. bachelor of arts, hath requested our letters 
testimonial of his laudable life and probity of manners to be granted 
to him: We, being willing to comply with his so Just a request, do 
testify by these presents, that the aforesaid A. B. having been per-~ 
sonally known to us for the space of three years last past, hath led 
his life piously, soberly, and honestly; hath diligently applied him¬ 
self to his studiesand hath not (so far as we know) ever held, 
wr itten, or taught any thing, but what the church of England ap- 
jrraves of and maintains; and moreover We think him worthy {if 
it shall so seem good, to Ihose whom it may concern) to be prqfnotcd 
to the holy order of deacon (or irriest). In witness whercrfwe have 
hereunto set our hands, the — day rf > ■■ in the year of 

our I^rd -. 


Or thus (according to Dr. Grey ): 

To the right reverend father in God Itichard lord bishop of 
JJncoln. 

WJicrc^s A. B. of - college in - desiring to be ad¬ 

mitted to the holy order of deacon (oj’ priest.) hath requested onr 
letters testimonial (f his laudable, lij'e and inte^^rity of manners to be 
granted, to him: xchose names are under Written, do testify by 

these pre^nts, that the aforesaid A. l^.Jhr three years last past, of 
our personal knowledge, hath led his li/ 'e piously, soberly, and honestly; 
hath diligently applied himself to the study of good learning, and 
hath not {so far as we know) held or published any thing but what 
the chureh of England approves of and maintainsand moreover 
we think him worthy to he admitted to the holy order of deacon (or 
priest). In witness wlercoj we haxr hereunto subscribed our names, [ 57 ] 

the - day <f - in the year oj'our lan d - * 

• 

But in order to accommodate the same more stricti}' the 
aforesaid canon, statute, and direction of archbishop Wake; 
perhaps tlic form might he more regularly thus : 

To the right reverend J'alher in God Charles lord bishop ef 
Carlisle. ** 

Whereas our beloved in Christ, A. B. hgehehr q/' arts, hath de¬ 
clared nnto us his intention of offering himself a candidate Jar the 
holy order of deacon ; and for that end hath requested our letters 
testimonial of his good and honest Itje and co?wersafion and other 
due qualif cations to be granted to him: We, whose names and seals 
tire hereunto set, do test'fy by these qmesents, that wc hate personally 
known the life and behaviour of the ajhresaid A. Wjbr the space ef 
three years tww last past; and that he hath, during the said time, 
been a person oJ' good and honest life and conversation ; and that 

r 
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upon by the archbishops and bishops of both p7xmnceSi%a^die*a}fiole 
clergy, in the cotvoocatimi holden at London, in the year of our 
Lord one thousand Jive-hundred and sixiy-‘>hm-r ‘And 'tm do believe 
in our consciences, that the said A. B. is qualified to he admitted 
{if it shall so please your lordship) to titit holy order of deacon (or 

priest). Given under our hands and seals the - day of - 

i7i the year of our Lord. --. , . ^ 

iJath declared unto us his intention (f qffa ing himself a candidhte 
for the holy orders of dcacoii\ This, according to the archbishop’s 
directions, seemeth to express the particular end and design Tor 
which -the testimonial is granted. 

That we have personally knmm the life and behaxnmir, ^•c.'] And 
not by way of recital, whose life a7id behaviour we have known, or 
having been personally known unto us, or the like ; for the arch¬ 
bishop’s directions in this case do require a positive declaration. 

And that he hath during the said time been a qm'son (f good and 
honest life and conva'satioti] This i§ required by the canon and 
the statute aforegoing: And herein the persons signing the testi¬ 
monial do undertake for his behaviour, , ^ • 

’ And that he pj qfessclh the doctrine, <Sr.] Herein they under- 
tiike for his orthodoxy: and this by the statute aforesaid is required 
to be peremptory and express; .and not, so far as we know, or 
the like: for it is possible they may not have used th^ proper 
means of information. 

And we do believe in otir consciences, <^c.] In order to the form¬ 
ing of which belief, some sort of previous examination of the 
C 58 3 party, by the persons signing the testimonial, seemeth to be im¬ 
plied : And herein they undertake for his learning. Whereas, 
before^ for deacon's orders, they did only take upon thetn^ 
knowledge of his behaviour ; for priest’s orders, of his beJiaviour 
s^]d orthodoxy ; but now, for both ,• by these directions, they are 
to tdlore upon them the knowledge of his behaviour, orthodifay^ 
and learning : Although this last is most properly the bishop’s 
province; and net at all the less so, notwithstanding such teati- 
jnonial. 

i)r0aiu See 

oTthe church. iSce CBuitI). 


It ^ 

osculatory, was tablet or boards "with' the 
■ Christ, ror the blessed virgin, or some oihor of Ae saints, 
which, after the eonseoration of the elements in the eucharist, 



l^drapbem^lta* 

the priest &rsi kissed h^moaelf, end then delivered it to the people 
* for the some purpose. 


0STIARY, is one of the five inferior orders in the'Roman 
church ; whose office it is, to keep the doors of the church, 
and to toll ^e bell. Gt6s. 99, 

j0her0eer£i of a will. See 
iDjrforh. See Collrgejot. 


I&all. 


pallium cpiscopale, is a hood of white lamb’s wool, 
to be worn as doctors’ hoods upon the shoulders, with four 
crosses woven into it. And this pallium episcopale is the arms 
belonging to the see of Canterbury. God, 23, 1 Warn, 45. 


pannage. 

jpANN AGE, pasnage (perhaps from pasco, to feed,) is the fruit 
of trees which the swine or other cattle feed upolt in the 
woods; as acorns, crabs, mast of'beech, chestnuts, and other 
nuts and fruits of trees in the woods; which is treated of iifider 
the title 

Sometimes also pannage is used to signify the money which is 
paid for the pannage itself. 

paptfUt* See poprrp. 


l^araphttnalia. 

PARAPHERNALIA, from wpa prater, and fepvn dos, arc 
the woman’s apparel, jewels, and other tilings, which in the 
lifetime of her husband she wore as the ornaments of her person. 



PacDon. 
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to iiUowtiil at the discretion of the court, according to the 
quality of her and her husband. iM'm of Test, 383. 

Which is treated of under the title V, 16. and 

^acriagr,//. 4, 



0aTDon. 

1. JT seenieth to have been always agreed, that the*kiiig’s par¬ 
don will discharge any suit in the spiritual court ex oflicio: 
also it seems to be settled at this day, that it will likewise dis¬ 
charge any suit in such court instantiam partis pro reformatione 
morum or salute aninue, as for defamation, or laying violent hands 
on a clerk, or such like; for such suits are in truth the suits of 
the king, though prosecuted by the party. 2 Haiso. 394. 

2. Also it seems to be agreed, that if the time to which such 
pardon hath relation, be prior to the award of costs to the party, 
it- shall discharge them : and it seems to be the general lenq^ of 
die books, that though it be subsequent to the awartl of the costs, 
yet if it be prior to the taxation of them, it shall discharge them, 

C 60 ] because nothing appears in certain to be due for costs, before 
they are taxed. Id. 

3. Also, if a person be imprisoned on a writ de excommunicato 
capiendo, for his contumacy in not paying costs, and afterwards 
the king pardons all contempts, it seems that he shall be dis- 

I charged of such iiiqu'isonmcnt, without any scire facias against 

the party; because it is grounded on the contempt, which is 
wholly pardoned: and the party must begin anew to compel a 
payment of the costs. Id. 

4. But it seems agreed, that a paixlon shall not discharge a 
suit in' the spiritual court, any more than in a temporal, for a 
matter of interest or property in the plaintilf; as for tithes, le-.. 
gaeies, matrimmiial contracts, and such like. Also it is agreed, 
that after costs are taxed in a suit in such court at the prosecu¬ 
tion of the party, whether for a matter of private interest, or jo o 
reformatione momim or salide animee, as for tlefamation, or the 
like, they shall not be discharged by a subsequent pardon. Id. 

' 5. A person admitted to the benefit of clergy, is not to be de¬ 

prived in the spiritual court, for the crime for which he hath had 
his clergy. For a pardon frees the party from all subse()uent 
punishment, and consequently from deprivation. 2 Haxx. 364. 

6. By the statute of the 20 G.2. c. 52. (which is the last act 
of general pardon) ail contempts in the ecclesiastical court in 
matters of correction are pardoned; but not in causes which have 
' been commenced for matters ol* right. 



1. (A.) A T first there were no parochial divisions of c^ref 

in England, as there are now. For the bishops and 
their clergy lived in oominon; and before that the number of 
Christians was much increased, the bishops sent out their clergy 
to preach to the people, as they saw occasion. But after, the in¬ 
habitants had generally embraced Christianity, this itinerant and 
occasional going from place to place, was found very inconvenient, 
because of the constant offices that were to be administered, and 
the people not knowing to whom they should resort for spiritual 
offices and directions. Hereupon the bounds of parochial curesi 
were found necessary to be settled here, by those bishops who 
were the great instruments of converting the nation from the 
Saxon idolatry. At first they made use of any old British 
churches that were left standing; and afterwards from time to 
time in successive ages, churches were built and endowed by lords 
of manors and others, for the use of the inhabitants of their se* 
vei'i^l nyinors or districts, and consequently parochial bounds 
affixed thereunto. 1 Sfi/l. 88, 89. 

And it was this which gave a primary title to the patronage of 
laymen; and which also oftentimes made the bounds of a parish 
C{>nimensurate to the extent of a manor. Ken, Impropr, 5, 6, 7. (1) 

Many of our writers have ascribed the first institution of 
parishes in England to Archbishop Honorius, about the year 
(iSh; wherein they built all on the authority of Archbishop Parker, 
But Mr. Sei(kn seems rightly to understand the expression pro^ 
vincium snam in paroekiax divisif, of dividing his province into 
new dioceses: and this sense is justified by the author of the de- 
lence of pluralities. Thu like distinction of parishes winch now 
obtains, could never be the model of klonorius^ nor the work of 
any one age. Some rural churches there were, and soine'^niits 
prescribetl for the rights ami profits of them. Jiut the reduction 
of the whole country into the same formal limitations was gra¬ 
dually advanced, being the work of many generations. Hpwever 
at the first foundation of |)arochial churches (owing sometimes to 
the sole piety of the bishop, but generally to the lord of the 
manor) they were but few, and conseqdently at a great distance; 
so us the number of parishes depending on that ot churches, the'- 
parochial bounds were at first mu^h larger, and by degrees con¬ 
tracted. i<or as the country grew more populous, and persons 
more devout, several other churches were founded witliin the ex¬ 
tent of the former, and then a new parochial circuit was allotted 
in proportion to the new clmrch, and the manor or estate of Uie 
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founiiferl'i^ it. < 'i’hiid certainly began the increase lof parishes, 
dbe too large and diffuse for the resort of all inhabitants to 
thet one church) was by the addition of some, one or more nei^ 
eiiai^es cantoned into more limited divisions. (2) This was such 
aif abatement to the revenue of the old churches, that complaint 
wmade of it in the time of Edward the oonfessor: “ Now (say 
‘•i they) there be three or four churches* where in former times 
“ there, was but one; and so the tithes and j)rofits of the priest 
^ lire much diminished.’* Ken. Par. Ant. 586, 587. 

«' And now, the settling the bounds of parishes depends upon 
ancient and immemorial custom. For they have not been limited 
any act of parliament, nor set forth by special commis- 
iioners ; but have been established, as the circumstances of times 
and places and persons did happen to make them greater or 
lesser. 1 St/ll. 243. 

' -in some places, parishes seem to interfere, when some place in 
the, middle of another parish l)elongs to one that is distant; but 
flut hath generally happened by an unity of possession, when 
lord of a manor was at the charge to erect a new church, and 
nudee a distuict parish of his own demesnes, some of whicii ley in 
the^ compass of another parish. 1 S/tll. 244. 

!■' ’’But now care is taken (or ought to be) by annual perambul¬ 
ations to preserve those bounds of parishes, which have been long 
Settled by custom. 1 Stilt. 244. 

' fl. (B.) Prim^facie the whole parish is bound to support its 
poor jointly; but a ville or township may have separate overseers 
of its own, under the '\3^\4.C.2.c. 12.; and the court of K. D. 
will assist such a subdivision of a parish on the ground of con- 
V^iency. Rex v. Inhabitants of Leigh, 3 2 'erm Itep. 746. The 
parish at large is also bound to repair nil high roads lying within 
\ti unless that burden be thrown on others by prescription or 
tmiure; and therefore, if a parish be partly situate in one county, 
and partly in another, and a highway in one part be out of re¬ 
pair, the indictment must be against the whole parish, and not 
agdnst the inhabitants of that part only in which the road lies. 

Ir^tbitants of Clifton, 5 Term Rep, 498. contra Rex v. 
f^lkttan, 4 Bur. 2507.’ If the inhabitants of a township, bound by 
Bbeeleription to repair the^roads within the township, exempted 
bj^tlie provisions of an a^ of parliament, from repairing any new 

lands, either because they were in the hands of irreligious 
'Vel^s, owners, or were situate in forests and deserts, or for other 
.. ins^krchable reasons, were never united to anp parish, and there* 
i‘ to this day extra-parocbiel: arid their tithes are now 
custom'payable to the king instead of the bishop, in 
trwHiRd confidence that be will distribute them for the good of the 
church. 1 Bla, Comm. 113. 288. see 17 C?, 2. c. 37. infm. 
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^ roads which mav be made within ihA chai^ will fall^fttntlia 
‘ rest of the.parish. Hex v. The Wtim 

Rep. 106. Where one side of a coma^u higlvwajr?isj'ijHi]flied»ill 
one parish, and the other side in anothw,< twd> jnstiees 'imign'idia 
termine what parts shall be repliired by each. 34 

2. By a constitution of Arclibishop Winchdiey; the parbhionan 
shall find at their own dharge banners for ike rcg-ofrohs.' >ldndi 
252. ^ .■ ’‘'.B '' 

And upon the aca>unt of perambulations being perfimned. ih 
rogation week, the rogation days were anciently called 
dayss from the Saxon gan or gangen^ to go. • = 

AT. 37 & 38 El. Godday and Michel. Trespass for bredringi 
his close, and for breaking down two gates, and three percberc^ 
hedge. The defendant justifies ; for that the said close wai in 
the parish of Kudham, and that all the parishioners there for thad 
immemorial had used to go over the said close upon thdr ]ibr- 
ambulation in rogation week; and because the plaintiff Sti^paft 
the two gates and obstructed three perches of hedge in the said 
way, the defendant being one of the parishioners bfokrthem 
dowjn. ••And by the court; It is not to be doubted bnt'^-idiaC 
parishioners may well justify the going over any man’s huri iit 
the perambulation, according to their usage, and abate/^all 
nuisances in their way. Cro. Eliz.44\. * ■ rt... 

In the perambulation of a parish, no refreshment can be churned 
by the parishioners, as due of right from any house or lands' in 
virtue of custom. The making good such a right on that fool| 
hath been twice attempted in the spiritual courts; but in botib 
cases, proliibitions were grunted, and tlie custom declared ta bs 
against law and reason. Gibs. 213. 2 RoWs Rep. 259. 2 Jhev* 16S^ 
3 AeA 609. (3) • ‘ 

These perambulations (though of great use in order to preserv&r 
the Imunds of parishes) were in tlie times of popery accompanied 
with great abuses; viz. with feastings and with superstitioii'f Imm 
ing performed in the nature of processions, with banner^* 
bells, lights, staying at crosses, and the like. And tfaereforecwli^i 
processions were forbidden, the useful and innocent ^a^of/jam 
amhdaiions was retained, in the injunctions of QueenvJBlba^i^ 
wherein it was required, that for the retaining of the piSrpaifaiiM 
ntion of the circuits of parishes, die p^ple should ooeq 
year, at the time accustomed, with the curate and the substa ntim 
men of the parish, walk about tbp parishes, as they weje,^ao> 
ciistomed, and at their return to the church make' th^iir*j;ibfnh)ll>ti 
prayers. And the curate, in their said common perbrii^^)Mq|i|^ 
was at certain convenient places to admonish the 'p^odif^'^g^yyi 
thanks to God (in the behofding of hi& benefits)^ and^ 

' "I' ' " . ■ * 1^ w m I . i 

(3) Welbyv. Heirbeth ‘ * 
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cmiise amd abundance of hii&fruit$ upon the face of the earthy 
with tine saybig of the 103d psalm. At which time also the said 
minister was required to inculcate these or such like' sentences^ 
Cursed be he •mhich translatetJi the bounds and dalles of his neigh- 
bout'j or such other order of prayers, as should be lawfully 
appohrted. Gib$.2\S, . 

But the superstitions here laboured against, were not so easily 
suppressed; as may be gathered from the endeavours used to 
suppress them so late as the time of archbishop Grindal: and 
now, since that hath been long clfected, it were to be wished, 
that perambulations were held more regularly and frequently 
tlian they now are; to the end the limits of parishes may be the 
better kept up and ascertained. Gibs. 213. 

3. The bounds of parishes, though coining in question in a 
spiritual matter, shall be tried in the temporal court. This is a 
maxim, in which all the books of common law are unanimous; 


(4) The bounds of a parish may be tried in an action at law; but 
« bill will not lie for an issue or commissinn to ascertain boundaries 
between two parishes : except perhaps the parishioners hay.o a i^:om- 
JEDon right, as where all the tenants of a manor claim a right of com¬ 
mon by custom, in which case the right of all is tried by trying the 
right of one; or where all parties concerned, or who have a probable 
interest, arc before the court. St. Luke's v. St. Leonard's, 1 Bi-o. C. C. 
40. 2 ylnsfr. SSG —.39.3. Alkjyns v. Hatton, 2 Anstr. ^8G. S.l*. In this 
last case a commission was prayed in exchequer fo ascertain the 
•bounds of a parish, upon a presumption that all the lands within it 
‘would be titheable to the parson, but denied; and it was said, that 
St. Luke's V. St. Leonard's was, upon a bill brought by the former 
parish to avoid confusion in making the rates, a number of houses 
having been built on waste land, and it being doubtful to wliicli 
.parish the different parts of the waste belonged. On bill to establish 
,a modus, and tl^^at a neighbouring rector may interplead a.s to the 
tithfiji to be covered thereby, and that a commission may i.ssuc to 
ascertain the boundaries of each rectory, the court refused the 
commission ; for the rectors have different claims, one claims in kind 
-and the other a modus. Woolaslon v. Wright, 3 Anstr. 801. See John¬ 
son V. Atkinson, id. 798. A commission was granted to ascertain 
4 uui distinguish or to set out boundaries on a bill by a prebendary 
-Ogalaat the lessees of the prebendal lands, and also against the 
owners of other lands in' the parish with which the prebendal lands 
had become intermixed and confounded by reason of the unity of 
possession. Willis v. Parkinsoti, 2 Meriv. .')07.; and the plaintiff is 
entitled to name as many comdtissioners as his lessees. S.C. 1 Stoanst. 
'Rep,9» This jurisdiction is deduced from the writs de rnlionabilibus 
'divisis and de preambulatione Jaciendd, Speer v. Cratvter, 2 Meriv. 
'i2sp.416. The granting the commission is not of course as respects 
-the boundaries of legal estates :* there must be some equdable circum. 
stances in the-case. Wake v. Conyers, I Edin. Rcp* 331. 2 Cox,360. 
S.C, In every bill praying'a commission it must be clearly shewn 
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alidiouglk our provincial eonslitutionu do ]nfinliMi.<diO'k>BndBiol‘ 
parishes, amongst the matters which merely beloitf to the eiiK^i^ 
siostical cburt, and cannot belong to any otjbeXk • Gii>s. ' \ 

And in the 14 C. when a protiibition was prayed to the 
ritual court, for proceeding to determine a case of tithes,^ the 
right to which depended on the lands lying in this orvtbatti^; 
it was denied by the whole court of king’s bench, who declared, 
that the bounds of vills are triable in the ecclesiasti^l cqoji^. 
Gibs,^\S, — But this was between two spiritual persons^, the 
rector and vicar. 2 BxtU’s Abr. 312. 

And in the case of Ives and Wright, H.\5 Car, If the bounds 
of a village in a parish come in question in the ecclesiastical 
court, in a suit between tlie parson impropriate and the vicar of [ 65 ] 
the same parish, as if the vicar claim all the tithes within the 
village of 11. within the parish, and the parson all the tithes in 
the residue of the parish, and the question between them is, 
whether certain lands, whereof the vicar claims the tithe, be 
within the village of D. or not; yet inasmuch as it is between 
spiritual persons, viz. between the parson and vicar, although tlie 
parsoQ be a layman, and the parsonage appropriate a laytlee^ y^t 
it shall be tried in the ecclesiastical court. And in this case the 
prohibition was denied. 2 lloll’s Abr. 312. 

And by the 17 0.2. c. 37. it is enacted, that where there shall 
be any dispute, in what parish or place, improved wastes and 
drained and im])roved marsh lands lie, and ought to be rated ; 
the occupiers of such lands, or houses built thereon, tithes aris- ' 
ing thcrefroni, mines therein, and saleable underwoods, shall be 
rated to the relief of the poor and to all other parish rates witlim 
such ])arish and place which lies nearest to such lands; and if on 


that without the assistance of the court the boundaries <eannot be 
found; and a foundation must be laid for this .^pecies of relief by 
shewing not merely that they are confused, but that the corfusion 
has arisen from some misconduct of the defendant, or of those under 
whom he claims, of which the party has a right to complain, and 
which renders it incumbent on the defendant to co-operate with him 
• in re-establishing them. Where it arose out of the unity of posses¬ 
sion by plaintiff’s own tenants, and before the land came into de¬ 
fendant’s possession, and nothing was stated in the bill but the mere 
fact of confusion, the court refused to interfere, Miller v. WarmiHg- 
ion, i Jac. Sf Walk. Rep. 484. Commissioners of perambulation Badst ^ 
make a return, and it they cannot agree in tnaking it, must report 
specially. But before such return hr report is made, the court will 
not grant a new commission on allegation of their disagreemrat. 
Carbert/V. Mansell, Vem.& Scriv. Rep. Ii2. A.D. 1787. 

The parson cannot give .evidence on a question relating to^ the 
bounds of his parish, for he is inte4bted to enlarge them/and epnsO- 
quently his tithes. Wharton v. Robinson, 7 Mod. ot-Fmresl. ^Rep. 63. 
See'2. Fiffi. 42.5. Dougl. 142.' Oorvp. 437* • ■ ‘ ' 



apidteation to the oiiicers of such parish or place to have the 
sanM msessed, any dispute shall arise; the justices of, the peace 
at the nepct sessions after, such application made, and alter notice 
given to the officers of the several parishes and places adjoining 
to such lands, and to all others'interested therein, may bear and 
determine the same bn the appeal of any person interested, and 
may oiuse the same to be equally assess^; whose determination 
therein shall be final. But this shall not determine the bounda¬ 
ries of any parish or place, other than for the purpose of rating 
such lands to the relief of the poor, and other parochial rates. 
§ 1 , 2 . 

And by the 2 & 3 Ed.6. c.l3. Every person who shall have 
any beasts or other cattle titheable, depasturing in any waste or 
common, whereof the parish is not certainly known, shall pay 
the tithed thereof where the owner of the cattle dwells. $ 3. 

EGommissioners of inclosure of commons, &c. are to examine 
witnesses on oath as to the boundaries of parishesj &c. and if 
they do not appear to them to be sufiiciently asceitained, shall 
ascertain the same to remain the boundaries thereof. Persons 
dissatisfied with their decision may appeal to the sessions. ,41 C?. 3. 
(C/.A:.) <r.l09. §3.] 


[ 66 ] l&arish tlerft. 

Ftfiah 1, I^ONIFACE. We do decree that the offices Jar holy water 
cleric. -Lf he cotfferred upon poor clerks. Lind. 142. 

For the understanding of which constitution, it is to be ob¬ 
served, that parish clerks were heretofore real clerks; of whom 
every minister had at least one, to assist under him, in the cele- 
bratron of divine offices; and for his better maintenance, the 
profits of the office of aqueebqjalus (who was an assistant to the 
minister in .carrying the holy water) were annexed unto the office 
of the parish clerk by this constitutionso as, in after times, 
aqkahajaltis was only another name ft>r the clerk officiating under 
the chief minister. 

I^ qu alifl- 2. Cam 91. And the said clerk shall be twenty years of age at 

^*“thc least; known to the parson, vicar, or minister, to te of 
^ honest conversation, and suflV^ient for his reading, writing, and 
also for his competent skill in singing (if it may be). 

How to be S. All incumbents once had the right of nomination of the 
^pointed, parish clerks by the common law and custom of the realm. 
Gibs. 214. 

And by the aforesaid constitution of archbishop Boniface $ —• 
Because difierences do sometimes arise between rectors and vicars 



and their parishioners, about the conferring sihcb we 

\lo deci*ee, ,that the same rectors and vicars^ whom tt’itiOre mri 
ticUiarly concerneth to know who are^ik- for such offices,' ^all 
endeavour to place such clerks in the aforesaid offices, who,' 
according to their judgment, are skilled and able to serve them 
agreeably in the divine«adniiriistration, itnd who will be obedient 
to their commuTids. * 

And by Cun.91< Vo parish clerk upon any vacation shaU be 
chosen within the city of London or elsewhere, but by the parson of 
vicar; or whei'e there is no parson or vicar, by the minister of that 
place for the time being : which choice shall be signified by ths said 
minister, vicar, or parson, to the parishioners the next Sunday JbU 
leming in the time of divine service. 

Since the making of which canon, the right of putting in the 
l^arish clerk hath often been contested between incumbents and 
parishioners, and prohibitions prayed, and always obtained, to 
the spiritual court for maintaining the authority of the canon in 
favour of the incumbent, against the plea of custom in behalf of 
the parishioners. Gibs. 21 

^ Ja. Cundict xmd Plomet'. The parishioners of the [ 67 ] 
parish ol" St. Alphage in Canterbury, did prescribe to have the 
election of their parish clerk, and by the canon, the election of 
the clerk is given to the vicar: It was adjudged in this case, 
that the prescription should be preferred before the canon : and 
a prohibition was awarded accordingly. Mughes, 275. (S) 

7'.21 Ja. Jermyu's case. Jermyn rector of the parish of 
St. Katherine’s in Coleman street, and Hammond as clerk there, 
sued in the spiritual court to have the said clerk established . ^ 

there, being placed there by the parson according to the late 
canon; where the parishioiters disturbed him upon a pretence 
of a custom to place the clerk there by the election of then' ves¬ 
try. And u])on this surmise of a custom, the churchwardens 
and parishioners prayed a prohibition; and after divei’s motions, 
a prohibition was granted : for they held that it was a good 
custom, and that the canon cannot take it away. Cro.Ja. 670. 

[By 59 G. fi. c. 134. § 29. The clerk in every [new] church 
and .chapel built under 58 G. 3. c. 45., 59 G. 3. c. 134. &c., shall 
be anmially appointed by the minister. The office is for life, 
though the term for which he shall have It is not mentioned on 
his nomination. Townsend v. Thorp, 2 Raym. 1507. So though • * 
lie is in without deed. 2 Salk. 536. J ^ 

4. Parish clerks, after having been duly chuseii appointed, How to be 
are usually licensed by the ordinary. Johns. 204. ^ admitted. . 


t 

(5) 13 Hep. 70. S. C. for the custorrf of election is a thing merely 
temporal, and the party chosen'is a mere temporal'man, and see 
'I'lie King y. Warren, Cowp. 2*10. infra. ■ > ' 
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And when they are licensed, they are sworn to obey the 
minister. Johns. 205. 

And if a parish clerk hath been used time out of* mind to be 
chosen by the vestry, and after admitted and sworn before the 
, archdeacon, and he refuse to swear such parish clerk so elected, 
but admitteth another chosen by the })arson; a writ may be 
awarded to him commanding him to ^^wear him. 2 Ilal. Ahr. 
234. Kiner, Mandamus, H. 3. 8 Bac.Ahr. 531. 

And in the case of K. and Henchman^ official of the consistory 
court of the bishop of London., a mandumus was granted, lo 
admit one Robert Trott to the office of parish clerk of Clerkcn- 
well, being elected by tlie parish : it being shewn that the official 
had usu.'diy admitted to that office. 3 Buc. Ahr. 531. 

His salary. 5. By the aforesaid constitution of archbishop Boniface ; If 
the parishioners shall maliciously withhold the accustomed alms 
from the aqiuebajalus^ I'hey shall be earnestly admonished to ren¬ 
der the same; anil if need be, shall be comjtelled bij ecclesiastical 
censure. 

Alms'] By which word we may understand that such clerks 
cannot claim any thing by way of a certain allowance oj' endow¬ 
ment by reason of their office of aqiarhajalits: But tiuur susten- 
f 68 ] tation ought to be collected and levied according to th(; manner 
and custom of the country. Lindxi\ 143. 

Aca/simned alms] For tliis custom ought to be considered 
according to the manner anciently observed; which also, inas¬ 
much as it concerneth the increase of divine worship, ought not 
to be changed at pleasure: but hereunto the jiarishioners may 
be compelled by the bishop. Lind-iV. 11-3. 

And custom of this kind is good and laudable, that every 
master of a family (for instance) on every Lord’s day give to the 
clerk bearing the holy water somewhat according to the exigency 
of his condition; and that on Christmas day he have of every 
house one loaf of bread, and a certain number of eggs at Easter, 
and in the autumn certain sheaves. Also that may be called a 
laudable custom, where such clerk every quarter of the year 
receiveth something in certain in money for his sustenance, which 
ought to be collected and levied in the whole pari.sh. For such 
laudable custom is to be ob.served; and to this the parishioners 
ought to be compelled; for having paid the same for so long a 
time, it shall be presumed that at first they voluntarily bound 
themselves thereunto. Lindw. 143. 

Admonis\ed] Not ordy fiy the ministers, but also and more 
especially by the ordinary of the place. Lindmo. 143. 

By ecclesiastical censure] Of which there are tliree kinds: 
suspension, excommunication, and interdict. Lindw. 143. 

And by Can. 91. Flie said clerks shall have and receive their 
ancient wageSt without fraud or diminution, either at the hands 



as 

of the chiii'cliwardens, at such times as liath l)een accustomed, or 
* by their own collection, according to the most ancient custom of 
every parish. 

Ancient tmges] In case such customary allowance is denied, 
the foregoing constitution, and the practice thereupon, direct where 
it is to be sued for, vi^. before the ordinary in his ecclesiastical 
court. That constitutioi) (as we see) calls those wages acettsiomed 
alms; and in the register there is a consultation provided in a 
case of the same nature, for what the writ calls largitio charitativa 
(as being originally a free gift), which by parity of reason may 
be fairly extended to the present case. Gibs. 214. 

But by the coiumon law'; If a parish clerk claim by custom 
to have a certain quantity of bread at Christmas, of every inha- f 69 ] 
bitant of the parish, or the like, and sue for this in a spiritual 
court; a prohibition lieth. 2 Rol. Abr. 286. 

M. 3 An, Parker v. Clarke. 'I’lie clerk of a parish libelled 
against the churchwardens, for so much money due to him by 
custom every year, and to be levied by them on the respective 
inhabitants in the said parish ; and after sentence in the spiritual 
court, t[ie defendants suggested for a prohibition, that there was 
r.o such*custom as the plaintiff had set forth in his libel. It was 
objected against granting the prohibition, that it was now too late, 
because it was after sentence, especially since the custom was not 
denied; for if it had, and that court had proceeded, then, and 
not before, it bad been proper to move for a prohibition. But 
by Holt chief justice; it is never too late to move the king’s bench 
for a prohibition, where the spiritual court had no original juris¬ 
diction, as they had not in this case, because a clerk of a parish 
is neither a spiritual person, nor ^ this duty in demand spiritual, 
for it is fouiuled on a custom, and by consequence triable at law; 
and therefore the clerk may have an action on the case agrinst tlie 
churchwardens for neglecting to make a rate, aiuj^to levy it, or if it 
hatl been levied aiul not paid by them to the plaintiff. 6 Mod. 

252. Salk. 87. 

H. J 2 G. 2. Pills v. Evans. A prohibition was granted to a 
suit in the spiritual court by the clerk of St. Magnus for Is. 4d. 
assessed on the defendant's house at a vestry in 1672, to be paid 
to the parish clerk. For, by the court, he is a temporal officer; 
or if not, yet lie could not sue there fbr*such a rate : for if it is 
due by custom, he may maintain an assum 2 )sit; if not, a quantum 
meruit^ or a bill in equity. Strange, \ 108. (/) * 

(1) S.C. 13 Vin. A6.155. 

• But to sue for so small a matter, cither .at law or in equity, 
seems by no means eligible ; as the remedy must needs be abundantly 
worse than the disease. Why it might not he made recoverable be¬ 
fore justices of the peace, in like manner as small tithes, or in some 
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G. Tlie parish clerk ought to be deprived by him that placed 
him in his office; and if he is unjustly deprived, a,mandamus' 
will lie to the churchwardens to restore him (6): for the law 
looks upon him as an officer for lile, and one that hath a freehold 
in his place, and not as a servant; anti therelbre will not suffer 
the ecclesiastical court to tleprive him, Ixit only to correct him 
■for any misdemeanour by ecclesiastical censure. SJiol. Ahr. 234'. 
G//av. 2,14-. God. 192. 

T. 13 G. ToxGns/ic7id and Thorpe. TJie plaintiff' tleclared in 
prohibition ; that he was indicted lt>r an assault with intent to 
commit sodomy, notwithstantling which he was [)roceetled against 
in the spiritual court for the same olfence, and for drunkenness. 
The defendant pleaded, that the plaintiff’ was a parish clerk, and 
that the suit there was not only to punish him for the inconti- 
iieiicy, but also to deprive him of his office. Demurrer there¬ 
upon. And as it wjis going to be argued, the court jiroposed to 
stay till the indictment was tried ; and it having been trietl, and 
the defendant convicted and pilloried, the court, without ordering 
the declaration to be amended, granted a consultation as to the 
proceeding to deprive, and confirmed the prohibition as to any 
other punishment. They said, he was an ecclesiastical officer as 
to every thing but his election. Str. 77G. [but see next case.] 

M.6G.2. Peak and Bourne. 'Hie plaintiff declared in pro¬ 
hibition, that he was sued in the s[)iritual court for executing the 
office of deputy parish clerk, without the license of the ordinary. 
On demurrer, three points were made: 1. Whether a parish 
clerk be a temporal or a spiritual tiffice. 2. Whether he can 
make a deputy. 3. Whether the license of the ordinary is 
requisite. It was argued ihre* several times ujxm all the points. 
But the court in giving judgment founded themselves only upon 
the last; as to which they held, that a license was not necessary, 
and therefore gave judgment for the jilaiutiff' in prohibition. 
They said the canon did not require it, and indeed it would be 
a transferring the right of appointment to all intents and purposes 


other easy and expeditious method, no sufficient reason seems to 
have hern assigned. Indeed, after all, the manner of recovering this 
salary, dilHcult as it may be, is not the greatest difficulty; for by the 
continual decrease in tlft: value of money, almost nothing remains to 
be contended for. Two-pence or thrcc-pcncc, or a like diminutive 
sum, for each house, when these salaries first became estahiished, 
and for a long time after, werl of more real intrinsic worth, than ten 
times the same nominal sums at present, and are decreasing in value 
every day. Insomuch that unless some other course shall he taken 
to bring this matter back nearer to the original standard, very few 
persons will be found who will accept the office, and many parishes 
already are become entirely destitute. 

(fi) f/«’s case, 1 Venh. 148. The Kinp v. IVayrciif infra. 
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to the ordinary. As to the two other points, the court strongly 
’inclined that he was a temporal officer as to the right of his office; 
and that he might make a deputy. And as to the first, when 
tlie court were pressed with their own authority in 'jTownshcnd 
and Thorpe, they said it was a hasty opinion into which they 
were transported by thte enormity of the case. iSVr. 94f2. 

T. SO SI 0.2. Tanant and Haxhij. A motion was made' 
for a {)rohihition to the consistory court of York, to stay their 
prf)ceedings against Tarrant the present parish clerk of St. Osith 
in York ; which proceedings were there instituted at the instance 
of Hax.by^ the de|)rived j)arish clerk, tor the restoration of the 
said 1 Jaxby. It was ui ged that the office is temporal; and there¬ 
fore that the spiritual court hath no jurisdiction concerning his 
deprivation. This Haxby, they said, was deprived by the parson 
and thewliole parish, for drunkenness during divine service, and 
other misdemeanours: Whereupon the parson appointed '1 arrant 
in his room. Against whom, ILaxby libelled in the consistory 
court; whei'c there was a monition, and they were proceeding to 
restore I laxb}'. And all this was suggested. Upon which, a 
rule,wa!\ granted to shew cause. And now cause w^s to have 
been shewn. Ihit the counsel, being satisfied that it w’as too 
strong against them, gave it uj). Ariel tlie rule for the prohibition 
was made absolute. 1 Ji/tn .3(i7- 

// 16 (r.3. K. and Krasmiis fVarren, clerk. In the last term 
cause was shewaal against a mandamus to restore William Read- 
shaw to the office of parish clerk of Hampstead. It was stated, 
that the clerk was appointed by the minister; that he had since 
become bankrupt, and had not obtainetl his certificate. That 
he had been guilty of many omissions in his office; was actually^ 
in prison at the time of his anioval; and had appointed a deputy 
who was totally unfit for the office. Against which, it was in¬ 
sisted, that the office of parish clerk is a temporal office during 
life: that the parson cannot remove him : and that he has a light 
to appoint a deputy. Lord Mans/trld then saiil, there was an 
apjilication of this sort in a cause of A. and Proclor, M. 15 G.3. 
where the parson reinoveil a parish ch;rk appointed by the former 
incumbent. There the right of amotion was in cjuestion, and all 
agreed it must be somewhere, but that case was not decided. (7) 
Lord Man^cld asked, what remedy is there in Westmiiister-hall 


(7) Parish clerks arc regarded by die common law as jiersons who 
have freeholds in their offices; and therefore though they may be 
punished, yet they cannot be deprived by ecclesiastical censure, 
2 RoL Abr. 234-. ^ Parish clerks in the new churches or ecclesiastical 
districts or parishes, &c. built and erected under 58 G- 3. c. 45., 
59 G. 3. c. 134. and 3 G. 4. r. 72., are to be annually appointed by the 
minister thereof, 59 G. 3. r. 134. .t. 29. See 
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to remove him ? He certainly hath his office only during his 
good behaviour. But though the minister may have ^ power of 
removing him on a good and sufficient cause, he can never be 
the sole judge and remove him at pleasure, without beitig subject 
to the control of this court. By Mr. Justice Aston: as long as 
the clerk behaves himself well, he has ^ j^ood right and title to 
conliiine in his office. Therefore if the clergyman has any just 
cause rt)r removing him, he should state it to the court. — 
Accordingly, the court enlarged the rule to this term, that affi¬ 
davits might be made on both sides, of the cause and manner of 
amotion. And now on this day, upon reading the affidavits, 
Lord Mansfield said, it was settled in the case of K. and Dr. 
Ashton^ 28 G.2. That a parish clerk is a temporal officer, and 
that the minister must show ground for turning him out. Now' 
in this case, there is no sufficient reason assigned in the affidavits 
that have been read, upon which the court can exercise their 
judgment; nor is there any instance produced of any misbehaviour 
of conse(|uence: therefore the rule for a mandamus to restore 
him must be made absolute. S70. 

[Serving the office of parish clerk for a year gains a set*u'inen{, 
although he be chosen by the parson, and not the parishioners, 
and have no license from the ordinary, and although he be a cer¬ 
tificate man. 1 Sall-.5*A6. 2 AV/-.942. 2 Se^^s. ('as. 182. j 

JciarocljiiiJ Librarp. See iLibiacp. 
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pARSON, pet Sana, properly signifies the rector of a parish 
jchurch; because during the time of his incumbency, he 
represents the church, and in the eye of the law' sustains the 
person ihereofj as well in suing as being sued, in any action 
touching the .same. God. 18.5. (8) 

Parson imparsmiee {persona itnpersonota) is he that as lawful 
incumbent is in actual possession of a parish church, and with 


(8} See Co. Litf. 300. (Um. Di^. Hi. Parson and Ecdcsiuslicnl 
Persons, {C.O, 7, 8.) 

A rectory or parsonage consults of glebe tithes and oblations esta¬ 
blished for maintenance of a parson, or a rector to have cure of souls 
in the same parish : there need be no more glebe than the soil of the 
church or church-yard, but there oughf to be somejand, for il'tithes 
oidy are proved, it is not a rectory. 3 Salt. 371. 1 Sid. 01. See 
1 Mod. 12. 
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whom the church is full, whether it be presentativo or impro¬ 
priate. 1 300. 

The law concerning parsons, as distinct from vicars, is treated 
of under the title ^ppropliatlOtt. 

II. — .Ill i i . 1 ■! . . . 

l^atriarcl). '■ ’’ ^ 

A PATRIARCH‘wi the chief bishop over several countries or 
provinces, as an archbisln)[) is of several dioceses; and hath 
several archbishops under him. (rod. 20. 

loarroit, |0atioart0f. Sco .louauieoii* 
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1. JI^^'KMP'r jurisdictions arc so called, not because they 
are under no old inary; but because they arc not under 
the orilinary ol’ the diocese, but have one of their own. These 
:ire therefore called peculiars, and are of several sorts. 1 Still. 336. 

2. As, first. Royal peculiars : which are the king’s free cha¬ 
pels, and arc exem})t from any jurisdiction but the king’s, and 
therefore such may be resigneil into the king’s hands as their 
i)roiicr ordinary; either by ancient privilege, or inherent n’sht, 
1 Slill. 337. Liudv:. 125. 

3. Peculiars of the archbishops, exclusive of the bishops and 
archdeacons; which sprung iVom a privilege they hatl to enjoy 
jurisdiction in such phices where their seats and possessions were : 
and this w'as a privilege no way unfit or unrelisonablc, where 
their palaces were, and they oftentimes repaired to them in per¬ 
son ; as anciently the archbishops a[)poar to have done, by the 
multitude of letters dated from their several seats. Gibs. 978. (?«) 

In these peculiars (which, within the province of Canterbury, 
amount to more than a hundred, in the several dioceses of Lon¬ 
don, Winchester, Rochester, Lincoln,,Norwich, Oxford, and 
Chichester) jurisdiction is administered by several commissaries; 
the chief of w'honi is the dean of the arches, for the thirteen 
peculiars witluii the city of Lond#n. (9) And of these Lind- 
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{m) Vide Godolph. Reperl. Canon. 13, 14. 

(9) The ‘‘ Peculiars of Canterbury,” Kar embrace 13 parishes 

within the city of London, composing the deanery of the arches, and 
the several parishc.s composing the deaneries of Croydon in Surrey, 
and Shorehani in Kent; oi’thcse tlie dean of the arches is judge : in 
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wood (p. 79.) observes that their jurisdiction is archidiaconal. 
Gibs. 978. ^ 

4. Peculiars of bishops, exclusive of the jurisdiction of tlie 
bishop of the diocese in whicli they are situated. Of wliich 
sort, the bisliop of Loudon hath tour parishes within the diocese 
of Lincoln; and every bishop who hath ii house in the diocese of 

.another bishop, may therein exercise episcopal jurisdiction. [See 
315l$l)QPO And tlieieforc Lindwood (p. 318.) says, the signitica- 
tion o^bishopi ick is Ijirf^er than that o\' diocese^ becjiu.se a bislioprick 
may extend into the diocese ol’ another bishop, by rejison of a 
peculiar jurisdiction which the bi.shop of another diocese may 
have therein. Gibs. 978. 

5. Peculiars of bishops in llieir t)wn diocese, exclusive of 
archidiaconal juristliction. Of wliicli, Lindwood (p. 220.) writes 
thus : There ju’e some cluirche.s, which although they be situate 
within the precincts of ;m archdeaconry, yet are not subject to 
the arcluleacon ; such jis churches regular of monks, canons, and 
other religious ; so Jilso if the arclibisiiop hath re.Ncrved s]7ecially 
any churches to his own jurisdiction, so as lluit within the same 
the arclideacon shall exercise no jurisdiction ; :is it is ^’n pamy 
phices, where the archbishops and bishofis do exerci.se an imme- 
tliate and peculiar jurisdiction. Gibs. 978. 

As to the Ibrmer of these, the jurisdiction ov<‘r religious 
housc.s, the archdeacons were excluded from that by the ancient 
canon hiw, which determine.s, that archdeacons sludl have no 
jurisdiction in monasteries, but only by gencj’al or .s})ccial cu.s- 
tom ; iind if the archdeacon could nut make out such custom, he 
w’as to be excluded from jurisdiction, because he could not claim 
any authority of common right. As to the other, luimely, the 
exempting of particular parishes from arcliidijiconal jui isdiction; 
there t'lre not only many instances of .such excm})tions iu the 
ecclesiastical rpcortl.s, but the parishes themselves continue .so 
cx/!mpt, and remain under the immediate jurisdiction of the 
archbishop, as in other places of the bishop. Gibs. 978. 

6. IVculiars of deans, deans and chapters, prebendurie.s, and 
the like ; which are places wherein by ancient compositions the 
bishops have parted with their jurisdiction as ordinaries, to those 
societies; probably because the possessions of the respective cor¬ 
porations, whether st)I<, or aggregate, lay chiefly in those places : 
the right of which societies was not original, but derived from the 
bisho}), and where the compositions are lost, it de})ends upon 
prescription. Gibs. 978. l^'StilL .337. 

M. 8 fV. Ilobittsmi and Godsalvc. Upon motion for a pro¬ 
hibition to stay a suit in the bishop’s court, upon suggestion Unit 

the other peculiar.*^, cumiiiissaries exercise the jinisdictio]), and ap¬ 
peal lie.s to the arches from their sentences. 1 Phill. itep. 201. 
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the party lived within a peculiar archdeaconry; it was resolved 
*by the coujt, that where the archdeacon hath a peculiar juris¬ 
diction, he is totally exempt from the power of the bishop, and 
the bishop Ciinnot enter there and hold court; and in sucli case, 
if the party who lives within the peculiar be sued in the bishop’s 
court, a prohibition shall be granted: but if the archdeacon hath 
not a peculiar, then thfi bishop and he have concurrent juris-* 
diction, and the party may commence his suit, either, in the 
archdeacon’s court or the bishop’s, and he hath flection to chuse 
which he pleaseth: and if he commence in the bishop’s court, 
no prohibition shall be granted ; for if it should, it would coniine 
the bishop’s court to determine nothing but ajipcals, and render 
it incapable of having any causes originally commenced there. 
L. llaytn. 123. 

It seems to be true doctrine, that no exemption granted to 
persons or bodies under the degree of bishops, extend to a 
))o\ver of employing any bishop they can procure, to perlbrm 
for them such acts as are merely episcopal, unless special words 
be found in their grants of exemption, iinj)owering and warrant¬ 
ing theiiji so to do; but that all such acts arc to be jiertbrmed 
by tfie bi'^hop of the diocese within which they are situated, after 
the exemption as much as before: Or, in other words, that the 
exemptions in which no such clause is found, are only exemp¬ 
tions fi t)m the exercise of such powers, as the persons or bodies 
ai-e ol exercising. Thus it is in granting letters diinis- 

sory (as hath been shewed before, in the title, tlH'ttlthlttOtlf) And 
thus it seems to have been understood in the act of consecrating 
churches and churchyanls, and reconciling them w'hen polluted; 
by a license which we fiiul the dean of Windsor had from the 
guardian of the spiritualities of Salisbury, to employ any catholick 
bishop to reconcile the cloyster and yard of the said free chapel, 
when l^ey had been polluted by the shedding of blood. Gibs. 978. 

In Uie time of archbishop Winchelsey, upon an appeal to 
Rome, in a controversy concerning Paghani, a i)eculiar of the 
archbisiiof) of Canterbury; it was said, in the representation to 
the pope, tt) be of Canterbury diwese; which was objected 
against in the exceptions on the other side, because in truth and 
notoriety it is in the iliocese of Chichester. Which was a just 
exception in point of I'orm; because tlTe proper style of those 
peculiars, as often as they are mentioned in any instruments, is, 
o/'or in such a diocese (namely, the diocese in which they are 
situated), ami of the peculiar and \mmediatc jurisdiction (j' the 
archbishop. Gibs. 979. 

7. Peculiars belonging to monasteries; concerning which it is 
enacted by the 31 H.S. c. 13. that such of the late monasteries, 
abbathies, priories, nunneries, colleges, hospitals, houses of friers, 
and other religious and ecclesiastical houses and places, and all 
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churches and chupei.s to them belonging, which before the disso¬ 
lution were exempted from the visitation and other juri.sdiction of 
the ordinary, slinil I’rom henceforth be within the jurisdiction and 
visitation of the ordinary, within w'hose dioce.se they are situate, 
or within the juri.sdiction and visitation of such persons as by the 
king shall be limited and appointed. ^ 23. 

' fcJuch exemptions were commonly granted at Rome, to those 
who solicited for them; especially to the larger monasteries, and 
such who had wealth enough to solicit powerfully: but the right 
of visitation being of common right in the bishop, the religious 
who had obtained such exemptions, were liable to be cited, and 
were bound upon pain of contumacy, either to submit to his visit¬ 
ation, or to exhibit their bulls of exemption, to the end they 
might be viewed and examined, and the bishop might sec of what 
authority and extent they were. And whereas this statute vests 
a power in the king, to subject any of those religious hon.ses which 
were heretofore made exempt, to such jurisdiction as he should 
appoint, exclusive of the ordinary; there can be no doubt, but 
that the persons who claim exemption from the visitation of the 
ordinary in virtue of such appointment, are obliged npu’v pein of 
eccle.«.iastical censures (in like manner as the religious were) to 
submit the evidences of their exemption to the examination of the 
oi dinury; without which, it is impossible for him to know how 
far his authority extends. O/bs. 977. 

8. By the 25//. 8. r. 19. All appeals to be had from places 
exempt, which heretotbre, by reason of grants or liberties of such 
places exempt, were to the bisho|> or sec of Rome, shall be to 
the king in chancery; which .shall be definitely determined by au¬ 
thority of the king’s commission : so that no archbishop or bishop 
shall intermit or meddle with any such appeals, otherwise than 
they itiight have done before the making of this act. § 6. 

9. By the25//.8. c.21. §21. Visitations of places exempt, 
wltich heretofore w’ore visited by the pope, shall not be by the 
archbishop of Canterbury; but in such cases, redress visitation 
and confirmation shall be by the king, by commission under the 
great seal. (I) 

And by the statute of the 1 G. st.2. c. 10. All tlonatives which 
have received or shall receive the augmentation of the governors 
of queen Anne’s bounty, shall thereby ami irom thencclbrth be¬ 
come subject to the jurisdiction of the bishop of the diocese: and 
that no prejudice may ther^^by arise to the patrons of .such do¬ 
natives, it is provided, that no such donative shall be .so augmented, 
without consent of the patron under his hand and seal. 

[By 57 G.3. c. 99. §73. Every archbishop or bishop, within the 

(1) Provided the visitation, &c. thereof, is not from Rome, bu! by 
li.M.’b commission, Id. §23, 2i. 
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of whose province or diocese respectively any benefice re¬ 
spectively exempt or peculiar shall be locally situate, shall exercise 
all the powers of this act therein as if it were not exempt or pe¬ 
culiar, but was subject in all respects to the jurisdiction of such 
archbishop or bishop ; and where any such benefice is locally 
situate within the limits\)f more than one province or diocese, or 
between the limits of the two provinces, or <)f two or more such 
dioceses, the archbishop or bishop of the cathedral chuveh, to 
whose province or diocese the parish church is locally nearest, 
shall have and use all the powers necessary for due execution of 
this act, and enfbrcinjr it with regard tluireto respectively as he 
could have used if the same were not exempt, 4'c.; and the same 
for all purposes of this act shall be deemed w^ithin the limits of 
such province or diocese, provided that peculiars hclonnin» to any 
archbishopric or bishopric, ihough locally situate in another dio¬ 
cese (2), shall continue subject to the perst)n to whom they belong 
as well for the purpos(is of this act as for all others of ecclesiastical 
jurisdiction. And by § 74. in every case where jurisdiction is 
given to the bishop of the diocese, or to any archbishop under 
this }vrt, *»11 other and concurrent jurisdiction in respect thereof 
shall cease, excoj)! such jurisdiction given under this act.] 


t^mance. 

1. pENANCK is an ecclesiastical punishment, used in the 
discipline of the church, wdiich doth afi’ect the body of 
the penitent; by which he is obliged to give a public satisfaction 
to the church, for the scandal he hath given by his evil example. 
iSo in the primitive times, they were to give testimonies of their 
relbrmation, before they were re-admitted to [lartake of the mys¬ 
teries of the church. In the case of incest, or incoutinency, the 
sinner is usually injoined to do a public penance in the catliedral 
or parish church, or public market, barelegged and bareheaded 
in a white sheet, and to make an open confession of his crime in 
a prescribed form of words; which is augmented or moderated 
according to the quality of the fault, anW the discretion of the 
judge. So in smaller faults and scandals, a public satisfaction or 
penance, as the judge shall decree, is to be made before the mi¬ 
nister, churchwardens, or some of thi parishioners, respect being 

(2) A license of non-rcsidenca on a benefice within an archbishop’.s 
peculiar, locally situate in another diocese, needs not to be registered 
in the registry ef the diocese, but ought to be registered in the 
diocese of the arcbbishoji. Wynnes. Moore, 5 Taunt. 757. 
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had to the quality tif the offence, and circumstances of the fact 5 
as ill the case of defamation, or laying violent hands op a minister, 
or the like. God. Append. 18. 

And as these censures may be moderated by the judge’s dis¬ 
cretion, according to the nature of the offence; so also they may 
be totally altered by a cornmutatu)n of penance; and this hath 
been the ancient privilege of the ecclesiastical Judge, to admit that 
an oblation of a sum of money for pious uses shall be accepted 
in satisfaction of public penance. Id. 19. 

But penance must be lirst injoined, before there can be a com¬ 
mutation ; or otherwise it is a commutation flir nothing. God. 89. 

2 . Liudwood and other canonists mention three sorts of pe¬ 
nance : 

( 1 ) Private; injoined by any pi ii\st in hearing confessions. 

( 2 ) Public; injoined by the priest for any notorious crime, 
either with or without the bishop’s license, according to the custom 
of the country. 

(3) Solemn penance; concerning which it is ordained by a 
constitution of archbishop Prerham, as follow'eth; Whereas, ac¬ 
cording to the sacred canons, greater sins, such as inci V/' and the 
like, which by their scandal raise a clamour in the whole city, 
are to be chastised with solemn })enance; yet such penance 
seenieth to be buried in oblivioti by the negligence of some, and 
the boldness of such crimioals is thereby increased: we do ordain, 
that such solemn j)enance be for the future imposed, accortling 
to the canonical sanctions. Ijindw. 839. 

And this penance could be injoined by the bishop only; and 
dul continue l<)r two, three, or more years. But in latter ages, 
for how many years soever this penance was inflicted, it was per¬ 
formed in Lent only. At the beginning of every Lent, during 
these‘years, the ofl’ender was l<)rnially turned out of the church; 
the first year, ,by the bishop; the following year by the, bislK)p, 
or* priest. On every Maundy Thursday, the offender w'as re¬ 
conciled and absolved, and received the sacrament on Easter day, 
and on any other day till Low {Sunday: This was done either 
by the bishop or priest, liut the last final reconciliation, or ab¬ 
solution, could be passed regularly by none but the bishop. And 
it is observable, that even down to Lindwood’s time, there was a 
notion prevailed, that* this solemn penance could be done but 
once: If atjy imuj relapsed after such penance, he was to be 
thrust into a monastery, or was not owned by the clmrch; or 
however ought not to be ov^ned according to the strictness of the 
canon: though there is reason to ap})rehend, that it was often 
otherwise in fact. And imleed this solemn penance was so rare 
in those days, that all which hath* been said on this subject was 
rather theory than practice, except perhaps in case of Ijeresy. 
Jo/tns. Pecc/t, 
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3. Jimiijace. We <Io ordain, that laymen shall be compelled By canon. 
6 y the seiit^ice of excommunication to submit to canonical pe« 
nances, as well corporal as pecuniary, indicted on them by their 
prelates. And they who hinder the same from being performed, 

shall be coerced by the sentences of interdict and excommuni¬ 
cation. And if distresses shall be made on the prelates upon this 
account, the distrainers sliall be proceeded against by the like • 
penalties. IJndvo. 321. , 

Which corporal penances Lindwood specideth in divers in- [ 79 ] 
stances; as thrusting them into a monastery, branding, fustiga- 
tion, imprisonment. Lind’vo. 321. 

Othob. We do decree, that the archdeacons for any mortal 
and notorious crime, or from whence scandal may arise, shall not 
take money for the same of the offenders, but shall inflict upon 
them condign punishment. Alhon. 125. 

Siratjunl. Because the offender hath no dread of his fault, 
when money buys off'the punishment: and the archdeacons, and 
their officials, and some that are their superiors, when their sub¬ 
jects of the clergy or laity commit relapses into adultery, forni¬ 
cation, oj^ other notorious excesses, do tor the sake of money 
remit that ct)rporal penance, which should be inflicted for a terror 
to others ; and they who I'cceive the money apply it to the use of 
themselves, and not of the poor, or to pious uses; which is the 
occasion ol' grievous scandal, anti ill example: Therefore we do 
ortlain, that no money be in any wise received for notorious sin, 
ill ease the offender hath relapseil more than twice; on [lain of 
restoring double t)f what shall have been so received within one 
month alter the receipt thereof, to be applied to the tabric of the 
cathedral church ; and of siis[)ensioii ojficio, which they who 
receive the same, and tlo not restore double thereof within one 
month as aforesaitl, shall ipso facto incur. And in coimnutniioiis 
of corptiral penances for money (which we forbjd to be made 
without great and urgent cause), the ordinaries of the places shall 
use so much moderation, as not to lay such grievous and ex¬ 
cessive [lublic cor)K)ral penances on offenders as intlirectly to 
force them to redeem the same with a large sum of money. But 
such commutations, w hen they shall hereafter be thought flt to be 
made, shall be so modest, that the receiver be not tliought ra- 
[lacious, nor the [layer too much aggrievdtl; under the penalties 
belbre mentioned. lJ?idw. 323. 

4. By the statute of Circumspedc agntis, Kd.l. The By statute, 
king to his judges sendeth greeting: Use yourselves circum¬ 
spectly concerning the bisho[is and their clergy, not [lunishing 

them if they hold plea in court Christian of such things as be 
mere spiritual, that is, to wit, ‘of penance injoined by prelates for 
deadly sin, as fornication, adultery, and such like; I'or the which 
.<iomctiines corpond penance, and sometimes [lecuniary is in- 
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joiiiL’d (u ): in wliicli eases the spiritual judge shall have power to 
take knowledge, notwithstantling the king’s prohibition. • 

By the statute of ArlicuU cU‘n\ i)Ed.2. si. 1. e.2. ''if a prelate 
injoin a penance pecuniary to a man for his ollenee, and it be de¬ 
manded; the king’s prohibition shall hold place: But if prelates 
injoin a penance corporal, and they whi^di be so punished will 
. redeem upon their own accord such ptAiances by money ; if mo¬ 
ney be demanded before a sj^iritunl judge, the king’s pi'ohibition 
shall hold no place. 

And by the same statute, v. 3. If any la}' violent hands on a 
clerk, the amends for the peace broken shall be before the king, 
and for the excommunication bejbre a prelate, that corporal pe¬ 
nance may be injoined; which if the offender will redeem of his 
own good will, by giving money to the prolate, or to the party 
grieved, it shall be recjuired before the jirelato, anti the king’s 
prohibition shall not lie. 

Before the prelate'] It seems to be agrcetl by the canonists, that 
archdeacons may not inflict pecuniary p'enalties, unless warranted 
by prescription. Oihs. J 016. 

5. Dr. Ayliffc says, that anciently the commutation money avuk 
to be applied to the use of the church, as fines in cas£s of civil 
punishment arc converted to the usc of the })ublic. Aifl. Par. 113. 

By several of the canons made in the timeofijueen Eli/abeth, 
and in the year 1640, it was to be applied to pious and charitable 
uses ; and the Reformatio Ic^um directed, that it should be to the 
use of the poor of the parish where the offence was committed, 
or the offender dwelled. And there was to be no commutation 
at all, but for very weighty reasons, and in cases very particular. 
And win'll commutation was made, it was to be with the privity 
and advice of the bishop. In archbishop Whitgift’s register we 
find tl^at the coimnntation of penance, without the bishop’s privity, 
was complained of in parliament. And it was one of King Wil¬ 
liam’s injunctions, that commutation be not made but by the 
express order iuul direction of the bishop himself declared in open 
court. And by the canons of 1640, if in any case the chancellur, 
commissary, or official .should commute penance without the pri¬ 
vity of the bishop ; he was at least to give a just account yearly 
to the bishop, of all commutation money in that year, on pain 
of one year’s suspeiisioti. Gibs. 1045. 

In the reign of queen Anne, this matter was taken into consi¬ 
deration by the convocation, who nuule the following regulations; 

viz.-That no commutation of penance be hereafter accepted 

or allowed of, by any ecclesiastical jmlge, without an express 
con.sent given in w'riting by the bishop of the diocese, or othei- 


i n) 2 Roll. Rep. 384. 
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l^enance* 

ovdinary having exempt jurisdiction; or by sonic person or per¬ 
sons to be especially deputed by them for that purpose; and that 
all commutations, or pretended commutations, accepted or al¬ 
lowed otherwise than is hereby directed, be i-pso facto null and 
void.—And that no sura of money, given or received for any 
commutation of penancQ, or any part thereof, shall be disposed 
of to any use, without the like consent and direction in writ¬ 
ing, of the bishop, or other ordinary having exempt jurisdiction, 
if the cause hath been prosecuted in their courts ; or of the arch- 
ileacon, if the cause hath been prosecuted in his court. And all 
money received for commutation, pursuant to the foregoing di¬ 
rections, shall be disposed of to pious and charitable uses, by the 
respective ordinaries above named : — Whereof at the least one 
third part shall by them be disfiosed of in the parish where the 
oiFeiulers dwell. And that a register be kept in every ecclesias¬ 
tical court, of all such commutations, and of the particular uses 
to which such money hath been applied. And that the account 
so registered be every year laid befiire the bishop, or other ordi¬ 
nary exempt having e])iscopal jurisdiction, in order to be audited 
by them. And that any ecclesiastical judge or officer offending 
in any or the premises, be suspended for three months for the 
said offence. Gihs, 1046*. 

But as none of these regulations are now in force, nor of the 
said canons made in the time of*(jueen Elizabeth and in the year 
1640; Mr. Ow^hfon says, generally, that commutation money is 
to be given to the poor \vhere tlie offence was committed, 
or applied to other pious uses at the discretion of the jmlge. 
1 OughLIl'i. 

About the year 1735, the bishop of Chester cited his chancel¬ 
lor to the archbishop’s court at York, to exhibit an account of 
the money received for commutations, and to shew cause 'yliy an 
inhibition should not go against him, that for^the future he 
should not presume to dispose of any sum or sums received jon 
that account, without the consent of the bishop. In obedience to 
this an account was exhibited without oath; and that being objected 
to, a fuller was exhibiteil upon oath. And u})on the hearing, 
several of the sums in the last account were objected to as not 
allowable, and an inhibition prayctl to the effect above. But the 
archbishop’s chancellor refused to grant such inhibition; and 
was of opinion, that the bishop could only oblige an account; 
and so dismissed tlie chancellor without costs. 

# 
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^meion. 

\ 

pEN^SIONH are certain sums of money paid to clergymen in 
lieu of tithes. And some churches have settled on them 
annuities or pensions payable by other churches. 

Thus in the Registrnm Honoris de Iiicfimo7id, we find a pen¬ 
sion paid out of Corani or Coverham abbey in the county of 
Yot'k (unto which the church of Sedburgh was appropriated) to 
the prior of Conmjside (unto whose priory the church of Orton 
was appropriated) for the said chiircli oi'Sedixiughy 20 s. Append. 94*. 

These pensions are due by virtue of some decree made by an 
ecclesiastical judge upon a controversy for tithes, by which the 
tithes have been decreed to be enjoyed by one, and a pension 
instead thereof to be paid to another; or they have arisen by 
virtue of a deed made by the consent of the parson, patron, and 
ordinary. E. N. J3. 117. 

At the dissolution of monasteries there were many pensions 
issuing out of their lands and payable to several ecclesiastical 
persons; which lands were vested in the crown by the statutes 
of dissolution; in which statutes there is a saving to suck persons 
of the right which they had to those pensions: but notwithstand¬ 
ing such general saving, those who had that right were disturbed 
in the collecting and receiving such pensions; and therefore by 
another statute, to wit, the 34' & 3.5 II. 8 . c. 19. it was enacted, 
that pensions, -portions, corradies, indemnities, sipiodies, proxies, 
and all other profits due out of the Lands ofreligiom houses dissolved, 
shall continue to be paid to ecclesiastical persons bp the occupiers of 
the said lands. And the plamtifj'map recover the thing in demand, 
and the xmlue tlareof in damages in the ecclesiastical court, together 
'with costs. And the like he shall recover at the common law when the 
cause A there determinable. 

13y the statute of Circumspecte agatis, 13 Ed. 1 . st. 4-. If a 
jirclate of a church, or a patron, demand of a parson a pension due 
to him : all such deiuands shall be made in the sjn'rilml court; in 
which case the spiritual judge shall have power to lake knowledge, 
notwithstanding the king’s prohibition. 

In pursuance of which, the general doctrine is, that pensions, 
as such, are of a spiritual nature, and to be sued for in the spi¬ 
ritual court; and accordingly when they have come in question, 
prohibitions have been frc(juently denied, or consultations grant¬ 
ed : even though they have been claimed upon tlic foot of })re- 
scriptiou. Gtbs. 706. (3) 

(3) Collier ^ case. Nop, 16. 1 Salk^fiS. Cro. IUix.675, A pension 
issuing out of an appropriatiun by presentation is suable in the 
.spiritual court, for it could not begin but by grant and institution 
of spiritual persons. Sniilhx. IVallh., I Salk. 56. 1 L. ltiipvi.567. 
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. But Lord Coke says, if a pension be claimed by prescription, 
there, seeirtg a writ of annuity doth lie, and that prescriptions 
must be tried by the common law, because common and canon 
law therein do tliffer, they cannot sue for such a pension in the 
ecclesiastical court. 2 Inst. 491. 

But this hath been sometimes denied to be law. (4) And in^ 
the case of Jo7ies and Slone, 2\ 12 W. Holt chief justice said, he 
could never get a prohibition to stay a suit in the spiritual court 
against a parson for a pension by prescription. Wats. c. 56. 
2 Salk. 550. 

Dr. Gooehe v. 77/c Bishop o/' IjOtulon, M. 4 G. 2. The bishop 
libelled in the spiritual court, suggesting that Dr. Gooehe, as arch¬ 
deacon of Essex, is to pay 10/. due to the bishop as a 2 )n'sla 1 ion, 
for the exercise of his exterior jurisdiction. The Dr. moved for 
a prohibition, alleging that he had })leaded there was no pre- 
scri[)tion ; and then that being denied, a prohibition ought to 
go for defect of trial. On the contrary, it was argued for the 
bishop, that the libel being general, it must not be taken that he 
goes upon a prescription; but it is to be considered in the same 
light nsfllie common case of a pension, which is suable for in tl>e 
spiritual court; and the nature of the demand shows it must have 
its original from a composition, it being a recompence for the 
archdeacon’s being allowed to exercise a jurisdiction, which ori¬ 
ginally (lit! belong to the ordinary. And by the court: The 
bishop may certainly intitle liimself antiqw), without laying a 
prescription ; and as it is only laid ih general, there is no ground 
lor us to interpose, till it appears by the proceedings that a pre¬ 
scriptive right will come in (jucstion ; if they join issue on the 
plea, it will then be jiropcr to :ip])ly: but at present there ought 
to be no pri>hibition. Stv. 879. 

M. 1721-. liuilej \. Carnes. In the exchequer: A bill was 
preferred K)r a pension only, payable to the preacher of Bri(Ig- 
north; and upon hearing of the cause (which was afterw’artls 
ended by compromise) it seemed to be admitted, that a bill might 
l)e brought for a pension only. Bunb. 1H3. 

A bishop may sue for a pension before a chancellor, and an 
archdeacon before his official. Wood. h. 2. c. 2. 

If a suit be brought lor a pension, or oilier thing due of a par¬ 
sonage, it seems that the occupier (though a tenant) ought to be 
sued; and if part of the rectory be in the hand of the owner, 
and part in the occupation of a tei'|mt, the suit is to be against 
them both. Wats. c. 53. 

And though there is neither house, nor glebe, nor tithes, nor 

S.C. but not S.P.; see also 3 Salk. 378. A pension cannot be released 
to the ordinary, because it is temporal. 1 Salk. 58. 

(4) Sgc .fohnson v. Ih/soUf VI Mad. 

VOL. 111. o 
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Other profit but only of easter-‘ofiferings» burml^, and christenii^s; 
y^t the incumbent is liable to pay the pension. Hanr^r. 230. 

If an incumbent leave arrearages of a pension, the successor 
shall be answerable; because the church itself is charged, into 
whatsoever hand it comes. Cro. Eliz. 810. (5) 

By 26 G. 8. c. 3. § 21. When incumbents pay any pension 
to their predecessors out of their livings, they may retain the 
tenth thereof, and shall by virtue hereof be acquitted of such tenth, 
and may plead this act in discharge thereof By $ 22. no pen¬ 
sion shall be assigned by the ordinary, or by any other agree¬ 
ment or otherwise, upon resignation of any promotion spiritual, 
above the value of the third part thereof shall be assigned to any 
person spiritual, the incumbent shall not be compelled to pay 
above such third part, but shall be quitted of the same; and by 
§ 23. abbots or priors paying pensions to their predecessors 
above 40/. may deduct one half. 


0entecoatal0. 

JpENTECOSTALSf otherwise called Whitsun-^art/iingSf took 
their name from the usual time of payment, at the feast tif 
pentecost. These are spoken of in a remarkable grant of king 
Henry the eighth to the dean and chapter of Worcester; in 
which he makes over to them all oblations and obventions, or 
spiritual profits, commonly called whitsun-farthings, yearly col¬ 
lected or received of divers towns within the archdeaconry of 
Worcester, and offered at the time of pentecost. From hence 
it appears that pentccostals were oblations; and as the inhabit¬ 
ants of chapelrics were bound, on some certain festival or festivals, 
to ;;epair to the mother church, and make their oblation there, 
in token of subjection and dcpendance; so, as it seems, were 
the inhabitants of the diocese obliged to repair to the cathedral 
(as the mother church of the whole diocese) at the feast of pente- 
[ 85 3 cost. Something like this was the coming of many priests and 
their people in procession to the church of St. Austin in Canter¬ 
bury, in whitsun-week,cwith oblations and other devotions ; and 
in the register of Robert Reed, who was made bishop of Chi¬ 
chester in the year 1396, there is a letter to compel the inhabit¬ 
ants of the parishes within tf'ie archdeaconry of Chichester, to 
visit tlieir motlier church in whitsun-week. Gibs. 976. 1- Warn ,, 
339. 

lliese oblations grew by degrees, into fixed and certain pay- 


(5) Trinity College^ Cambridge^ v. TunstaU. 



tnents^t From eirery parish «id every faotific> m iir:;^>jie afi^peMr» iiM 
only from |lie aforementioned grant of king, He«fy ihe^ei^thv^ 
but also from a remarkable passage in the articles ot. the <£ergy 
in convocation in the year 1399; where the si3ilh> articki & a 
humble request to the archbishops and bishops, that it may be. 
declared, whether peter<^nce, the holy-loaf, and pentecostals 
were to be paid by the occupiers of the landsj though die teno** 
ments were hillen or not inhabited, according to the ancient 
custom, when every parish paid a certain quota. Gibs. 976. 

These are still paid in some few dioceses; being now only a 
charge upon particular churches, where by custom they have 
been paid. Ken. Pm'. Ant. 596. Peg- P- 2. c. 15. 

And if they be denied, when they are due, they are recoverable 
ill the spiritual court. Gibs. 977. (o) 

pcivimbiilatioii. See paiijffljf 


l^crmDc tjalerc. 

pjUtINDE mien was a writ of dispensation granted by the 
pope to a clerk admitted to a benefice, although incapable; 
taking that name from the words of the dispensation, which made 
it perinde xvilcre, that is, to be as effectual to the party, as if he were 
capable. Gibs. 87. 


laerrurp. Cp.) 

TF perjury be committed in a temporal cause, it is punishable 
only in the temporal courts ; but where it is committed in a 


ip) 1 P. Wms. 657- 

Ip) Perjury before the conquest was punished by corpora] chas- 
tisement, banishment, and sometimes death, ‘d Insi. c.j'l. 16 Viii. 
310. Afterwards the kind's council used to assemble and punish 
perjuries at their discretion; and the spiritual court proceeded 
against the offenders pro Iccsionejidei Cro.^ Eliz. 521. Unlawful oaths 
are mentioned as one reason for the institution of the court of star- 
chamber in 3/7.7. c. 1.; and prosecutions in that court for this crime 
were very frequent both before and after the 5 Eliz. c. 9. which in¬ 
flicted statutable penalties upon persons guilty of perjury, and those 
who should procure them to commit it; and gave an action of 20/.* 
against the former, and 40/. against the latter, to the party grieved. 
The court of star-chamber was afterwards abolished by 16 C. 1. c. 10. 
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spiritual cause, the spiritual judge hatli autliority to inflict ca< 
nonical punishment, and prohibition will not go. Cribs. 1013. 
1 Ought. 9. {</) 

For by the statute of drcmnsjwcte agatis, 13 Ed. 1. st. 4.- 

For breaking an oath, it hath been granted, that it shall be tried 
in a spiritual court, when money is not ^demanded, but a thing 
done tor the punishment of sin ; in which case the spiritual judge 
shall have power to take knowledge, notwithstanding the king's 
prohibition. 

For although the case be spiritual, and the perjury is committed 
in the spiritual court; yet the judge there can only })unish yao 
sahttfc aulnifc but tlie party grieved by such perjury must 
i*ecover his damages at the common law. G/Y».v. 1013. (r) 

C 87 ] By the statute of perjury, B Elh. c. 0 . § 11 . that act shall not 
extend to any spiritual or ecclesiastical court; but sucl» oflendci’ 
as shall be guilty of perjury, or subornation of perjury, shall 
and may be punished by such usual and ordinary laws as hereto- 
Ibre hath been, and yet is used and frequented in the said eccle¬ 
siastical court. 

In I he statute of the 5 Eliz. r. 23. concerning the w;;V d^" rr- 
conmnuicuto cajnendo, perjury in the ecclesiastical court is s})e- 
cified as an offence (amongst others) lor which a person may be 
excommunicated. [And conviction of perjury, cither in the tem- 


which in § 2 . recites, that all matters examinable there, might be re¬ 
medied and redressed by the common law ; and the common law 
being since aided by the 2 G. 2 . c. 25. and 23 G. 2 . c. 11 . (the first of 
which statutes empower the court to send the offender to the house 
of correction, or to transport him for seven years, and the second fa¬ 
cilitates the process of conviction) indictnicnts for this crime are 
chiefly‘now at common law. Sec 4 Bl. Com. 137. Haiuk. PI. Cr. 
ch. 69. « 

( 5 ') Keilw. 39. b. 7. 

(r) If one makes a false oath, the party is punishable for it by an 
action on the case, if it be not perjury for which he may be indicted. 
There is a difference between a Jalse oath and perjury ; for one is 
judicial, the other extra-judicial; and the law inflicts greater punish¬ 
ment for a false oath made in a court of justice than elsewhere, 
because of the ])rescrvatign of justice. Per Itolle C. J. in Ilotvell v. 
Giuinn. Stiles, 337. If the party grieved (by false affidavit) receive 
damages either by any wrongful proceeding of the judge, or mis¬ 
feasance, or nonfeasance, or ^Isity of any minister, or by unjust 
prosecution of the party, he may have an action on the case, and re¬ 
cover damages. 12 itep. 128. Garth. 487. But one cannot have an 
action on the case against a witness for swearing that a fountain of 
silver worth BOOL was only worth 180/.; by reason of which false 
oath, it was insisted the jury gave 200 /. damages instead of 500/. 
For if this were suffered, every witness might be drawn in question. 
Eampert v. Sympson, Crn. Eliz. .520. 1 Vin. .592. 
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Pbjjelictaiis. 

. poral or ecclesiastical courts, is a cause of deprivation of benefice. 

^eprtbntlotU in notis.1 

E. 11 fV. Bishop of Si. David’s case. By Holt chief justice: 
It has been a question, whether perjury in the spiritual court 
can be tried in the teniporal; and in all the cases where it hath 
been, the persons have been ac(|uittcd, and so it hath been ended^ 
but it is not yet settled. L. llaym. 451. 

M. 4 G. K. and Lewis. An information was moved for 
against a clergyman, for perjury at his admission to a living, 
upon an affidavit that the presentation was simoniacal. But the 
court refused to grant it, till he had been convicted of the simony. 
Sir. 70. (s) 

perpetual cuee» See Curate> 
peto0 in the church. See Churej^* 


i&eter^pence. 

T>ETRR-PENCE was an annual tribute of one penny paid at 
Rome out of every family, at the feast of St. Peter. Gibs. 87. 
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1. J^p^ETHEJiSHEAD. Forasmuch as the soul is far more 
precious than the body, we do prohibit under ‘Jie pain 
of anathema, that no phy sician for the health of the body, shall 
)n*escribe to a sick person any thing which may prove perilous to 
the soul. But when it happens that he is called to a sick person, 
lie shall first of all cflectually persuade him to send for the phy¬ 
sicians of the soul; that after the sick person hath taken care for 
his spiritual mcndicament, he may with better effect proceed to the 
cure of his body. And the transgressors of this constitution 
shall not escape the punishment appointed by the council. 
Lhid. 350. 

That is, by the council of Laterau, under Innocent the third; 

(.v) 'riiere are authorities and dicta to shew, that perjury in any 
court, not excepting courts ecclesiastical, maybe punished by indict¬ 
ment or information in the temporal courts; sec 5 .Mod. 348. ‘2 Roll. 
Ab.’2n7. Ifi Vin.Ab. 313, 314.; but it must be atconiinon law, as it 
is aided by stat. 2 Cr.‘2. f.25. and 23 G.2. c. II. and not upon the 
stat. of EHz. 


c, 3 
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from the cations of which council this constitution was ta^en i 
wfiich piinfshment i.s, a prohibition from the entrahce of the 
church until they shall have made competent satis&ction Jhhns. 
Wethelrsh. 

3. By the 3 H. c. 11. No person within the city of Lon^n, 
nor within seven miles of the same, shall take upon him to ex¬ 
ercise and occupy as a physician or surgeon, except he be first 
examined, approved, and admitted by the bishop of London, or 
by the dean of Paul’s for the time being, calling to him or them 
four doctors of physic, and for surgery other expert persons, in 
that faculty, and for the first examination such as tfiey shall 
think convenient, and afterwards always four of them that have 
been so approved ; upon pain of forfeiture, for every month that 
they do occupy as physicians or siirgeon.s, not aiimitted nor ex¬ 
amined after the tenor of this act, of 5/., half to the king, and 
half to him that .shall sue. And that no person out of the said 
city and precinct of seven miles of the same, except he have 
been as is aforesaid approved in the .same, take upon liim to ex¬ 
ercise and occupy as a physician or surgeon, in any diocese 
within this realm ; unless he be first exsimined and appVovcd by 
the bishop of the same diocese, or (he being out of the diocese) 
by Ills vicar general, either of them calling to them such exjiert 
persons in the said faculties as their discretion shall think con¬ 
venient, and giving their letters testimonial under their seal to 
him that they shall so approve; upon like pain to them that 
occupy contrary to this act (as is aforesaid) to be Icvieil and em¬ 
ployed after the form before expressed. 

Provided, that this act shall not be prejudicial to the univer¬ 
sities of Oxford or Cambridge, or cither of them; or to any pri- 
vilege^ gran ted to them. 

3. (A) By the 14? & J.'i //. 8. r. 5. Physicians in Lojulon ami 
witjiin seven miles thereof are incorporated with power to make 
statutes for the government of the .society; and no physician shall 
practise within the said limits, till admitted by the president and 
comninnlty under their common seal; on pain of 5/. a month, 
half to the king, and half to the society. And four censors are 
to be chosen yearly, who shall have the ordering of the prac- 
litioners williin the saiddlmits, and the supervising of medicines ; 
with power to fine and imprison. ((>) 

And it is further enacted, that whereas in dioceses of Kurland 
out of Loiulon, it is not light,(o find always men able siiilicicntiy 
to exfuniue (after the statute) such as shall be admitted to ex¬ 
ercise physic in them; therefore no person shall be suflered to 
exercise or practise in phjjsic through ICiigland, until .such time 
as he be examined at London, by the president and three of the 
<‘lect.s of the .s.aid sot iety; and to have from them letters testi- 
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, monial of their approving uid examinationexcept he be a gra¬ 
duate of Oxford or Cambridge, which hath accomplished all 
things for his form without any grace, {t) 

But as to surgeonSf the law remained as before; that they 
shall be licensed by the bishc^ of the diocese, or his vicar gene¬ 
ral respectively. ’ ^ 

[By 32 H.S. C.42. The barbers and surgeons of Loudon were [Surgeons.] 
united and incorporated, and exempted from bearing nrm^ or 
serving on inquests or offices. But they were not to use each 
other’s trade. By 18 G.2. c.l5. the union was dissolved; and 
the surgeons of London were made a separate corporation, with 
power to enjoy the same privileges as by former acts or grants. 

See 2133. (7) By 25 G. 2. c.37. The bodies of mur¬ 

derers convicted and executed in London or Middlesex shall be 
delivered to Surgeons’ Hall; and in other counties to such sur¬ 
geons as the judge shall direct.] 

In the case of the college of physicians against herntti E.l\ W. 

The plaintiffs brought an action of debt against the defendant 
for 25/. for having practised physic within London five months 
witlA>llVlicence. Upon 7 iil dehet pleaded, it was tried before 
Holt chief justice at Guildhall; and the defence was, that he was 
a graduate tloctor of Oxford. But it was ruled by Holt^ upon 
consideration of all the statutes concerning this matter, that he 
could not practise within London or seven miles round, without 
licence of the college of physicians, and by his direction a ver¬ 
dict was given for tlie plaintills. L. JRotjm. 472. (?/) 

And tile like was adjudged on a special verdict, M. 4 Geo. 

1717; in the case of Dr. West, who was a graduate of Oxford. C ^1 ] 
Id. 10 Mod. 353. 

[3. (B) By the 32//. 8. r. 40. All members of the college of ^“J^^**^*^** 
})hysicians in London are discharged of keeping watch ifT ward, ^ 

or being chosen constables, &c. and are enabled to practise sur¬ 
gery. And it shall be lawful lor the president and fellows of the 
said college yearly to chuse four of their number, who shall have 
powei*, after being sworn, to enter the house of any apothecary 


(/) Vid.\^Mod.6(y2. 

(7) Sharpe q. t. v. Lato. • 

\u) See also Dr. Bonham's case, 8 Rep. 107. where seven rules are 
laid down for the better direction of the president and commonalty 
of the college for the future; and.notc, that under the charters 
granted to the college, and confirnfed by acts of parliament, they 
may fine and imprison any person for bad practice as a physician 
within the limits of their jurisdiction. GroenveU v. BurtoeU, Ld. 
Raym.^S^. Com. IS. HM 0 U.SS 6 . For further information as to 
the rules of the college, see Rex v. Dr. Askew et al. 4 Burr. 2186 ; 
and note, that a physician cannot maintain an action for his fees, 
they being honorary. Chorky v. Bclcot, 4 T. Rep. 317. 

(i 4 
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in the said city, to search and view his wares and drugs; and 
sucli as they siiall find defective and corrupted, liaving called to 
their assistance the wardens of the mystery of apothecaries, or 
one of them, shall cause to be burnt, or otherwise destroyed. 
Apothecaries denying entrance, to forfeit 5l. Anil by 1 ATar. 
§2. r.i). if the wardens of the apothecaries' company shall neglect 
to go with the president, or the said four physicians so elected, 
they m?y search and puiiish apothecaries for faulty drugs without 
their assistance; and all persons resisthig to forfeit lO/.j 

4. By the 31* & 35/i.S. c.8. Every person heing the king’s 
subject, having knowledge anti experience of the nature of herbs, 
roots anti waters, or of ttie operation of the same, by speculation 
or practice, to use anti minister in and to any oulxmrd sore, 
iincoine, wound, ajwstemalions, outward swelling or disease, any 
herb or herbs, ointments, bath ;, puUess anti emplaisters, ac- 
coriling to their cunning, {'xjvorience, and knowledge, in anj’ of 
the diseastjs, sores and mahulics albrcsaid, and all other like the 
same, or drinks for the stone and strangury, or agues; without 
suit, trouble, penalty, or loss of their goods: the foresaid statute, 
or any other act, ordinance, tir statute notwilhslandft g. [In 
iMU^Iilon V. Gardner, Cro. Joe. 121.159. this act is consitiered as 
repealed quoad the college of physicians by 1 Alar. Seas. 2. r.9. 
which confirms the 14 & \o H. c. o. and therebv abrofiates all 
subsetjuent acts contrary to it; and though tliis v\as aftervvartls 
doubted in Butler v. ’Fhc College ttf Jdnjsicians, Cm. Car. 256., it 
seems to receive some confirmation from the 10 G.\. r.20. since 
expired; which, though it recites former acts on the subject, 
does not mcnlitm the 34 Sc 35 

[Apothecaries. By 6 & 7 //.3. r. f. Practising members of 
the London Society of Apothecaries, anti aptUhecaries acting as 
.such ihi England, Wales, and Berwick, after serving seven years’ 
apprenticeship, .are exempted from serving parish oHices and on 
juries. By 55 0.3. r. 194. 'I'he master, wardens and assistants 
of the Society of Apothecaries are empowered to search opothc- 
cjirles’ sho])s f<)r bad meilicines, to examine a})othecaries, anti 
their assistants, and to execute many other provisions for better 
regulating the art.] 
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^HE pie was a table to find out the service belonging to each 
day. Gibs. 263. 

piou0 U0f0. See Cfiaiitahlc U0e0. 
plans in the churdh or churchyard. See ChuiTi). • 
plans in the universities. Sec Colleges’. ' 
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^^ITE j)Inv<^b-(i//i/s WHS n kind ofobkilioii, being most commonly 
a penny I’or every ploiigli, tt) be paid between caster and 
wliitsunlide. 2 SiiU. 177. 


i&luraUtp. 

Sec llapsc. 

1. l^Y a canon made in the council of Lateran, holden under Restraints 
pope Innocent the third, in the year of our Lord 1215, it of plurality 
is ordained, that whosoever sliall lake am/ bcnijicv with cure of 
souls, if lie shall hetbre have obtained a like benefice sliall ipso 
jme be deprived lliereof; aiul if he shall contend to retain the 
same, he shall be tleju’ivcd of the other (8), and the }mtron of the 


(S) Hol/d ik/'s ciiae, 4! Rep. 75. Brazen-nose Col/r/rev. T/ie.Bis/iop 
of Salisbury, 1 Taunt. 831. So though the second lioncficc bo uijder 
Si. per annum, S/iiUev. Hidden, Vangb. 131. The King v. Bishop of 
l.ondon and Baldcock, Jones, 40t.; and thereupon the patron niay, if 
he will, present without sentence of deprivation, Cro. Car. 357. 
2 /17/a. 17'1'. The King v. Priest, Jones, 337. and a subsequent dispens¬ 
ation obtained pursuant to 25//. 8. r. 21. is too late, and docs not 
take away the right of })resentation vested in the patron, Jones, 40k 
It seems that tlie first benefice will he ♦oid on institution to the 
second before induction ; though a lapse does not occur till six 
months after induction ; for induction to the second is sufficient notice 
to the patron of the first. Moor. 448. Wolverstan\. Bishop of Lincoln. 
2 Wils. 174. 200. 3 Bur. Rep. 1504. is C.; sec also that a church is 
full by institution. Colt and Another v. Bishop (if Coxientry, Hob. 154- 
Goldsb. 164. 2 IVils. 183— \\)l.^argued. The first benefice is so void 
that a grant of the advowson or next presentation made after it will 
he void, 2 tVils. 174.; nor can lie sue for tithes, Cro. Car. 357. Jones, 
337, 338. 310. except where the first is under 8/. per an., and then 
even only after defirivatiun under canon law, ih.. for the first is then 
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former) immediately afier his accepting of the latter) shall bestow 
the aame upon whom he shall think wortliy. H^heSy c, 16. 
Gibs, 90d» 

Oihob, Before institution, it shall be inquired^ whether the 
presentee hath any other benefice with cure of souls; and if he 
hath such benefice, it shall be inquired^ whether he hath a dis- 
'pensation: And if he hath not a sufficient dispensation, he shall 
by no Ineans be admitted, unless he do first make oath, that im¬ 
mediately upon his taking possession of the benefice unto which 
he is instituted, he will resign the rest. Whereupon he who 
granteth institution shall immediately give notice to the bishops 
in whose dioceses such former benefices shall be, and also to the 
patrons that they may dispose of the same. Atkon. 129. 

Othoh, When confirmation is to be made of the election of a 
bishop, amongst other articles of inquiry and examination according 
to the direction of the canons, it shall be diligently inquired, 
wliether he who is elected had before his election several bene¬ 
fices with cure of souls; and if he be found to have had such, it 
shall be inquired whether he hath had a dispensation; and 
whetlier the dis])ensntion (if he shall exhibit any) is aXriib dis¬ 
pensation, and extendeth to all the benefices which he possessed. 
Athon. 133. 

According to which constitution we find, in the times of the 
archbishops Peccham and Winchelsea, that confirmation was 
denied to three bishops, by reason of pluralities without proper 
dispensation. Gibs. 905. 

[ 94' ] Peccham. He who shall have more benefices than one with 
cure of souls, without dispensation, shall hold only the last; and 
if he shall strive to hold the rest, he shall forfeit all. And it is 
furtlier decreed, that he who shall take more benefices than one. 


voifi at election of the patron, Bolder v. Allinglony 3 Aik, 455. But 
WalsoHy ch. 3. says, the first benefice is not avoided by induclion to 
another benefice with cure, if the incumbent do not send the thirty- 
nine articles, for he never was possessor of the second;” but the 
acts enforcing this requisite, provide deprivalion ipso faclo, for neglect 
thereof, which implies full possession of the benefice; and see 
Vaughan, 131. Watson goes on to say, “ that the first benefice is not 
avoided if the incumbent is presented to the second by simony, or 
does not subscribe the articles before the ordinary himself.*'^ In 
Bulwer v. Bultoer, 2 B. 8^ A.^0. it was held, that the parson is by 
induction put mpossession of a part for the whole, and may maintain 
action for trespass on glebe, though he has not taken actual posses¬ 
sion of it. 

Union of the second benefice to the first, aficr institution to the 
first, will not save the avoidance of the first, Hob. 158.; nor will a 
pardon by the king of his title by lapse icstore it. The Kingv. 
Pried, ./ones, 339. 
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.having mre qf' souls, ^ bang ^hervsise znowipaltA^^, wkhcMt dis<> 
peiisation f^ostolkal) either by institution or by title of ts&tiamn*- 
dam, or one by institution, and another by commendatn, except 
they be held in suck manna' as is permitted by the constitution of 
Gi’egory published in the council of Lyons i shall be deprived ^ 
tiiem all, and be ijfso facto excommunicated, and shall not he 
absolved but by us or out' successors or the apostolic see. Lind. 137> 

Having cure of smds\ Whether it be a cathedral or p^rodiia! 
church or a chapel having cure of the parishioners, either de 
jure or de facto ; so that there be a parish, wherein he can ex¬ 
ercise parochial rites : alst), whether it be a dignity or office, or 
church ; as there are many archipresbyters, archdeacons, and 
deans, who have no church of their own, yet they have jurisdic¬ 
tion over many churches. I And. 135. 

Or being otherwise incompatible^ Namely, dignities, parsonages, 
and other ecclesiastical benefices, which re(juire personal resi¬ 
dence either l)y statute, privilege, or custom. Lind. 137. 

In such manner as is pa mittal by the constitution of Gregory] 

Namely, that he to whom the benefice is granletl in commendam 
be offlmTul age, unfl a priest; and that it be one only, and of 
<>vident necessity, or advantage to the church, and to continue 
no lotiffcr than for six months. lAnd. 137. 

And shall not l>e absolved hut Inj us or our successors, or the 
apostolic sec] And by another constitution of the same arch¬ 
bishop, if any shall otherwise absolve them, they shall be accursed. 

[And. 33.9. 

Hut alter ail, these cajions and constitutions were not intended 
to hinder or take away pluralities; but to render dispensations 
necessary : for a clerk w'as allowed to hold as many dignities or 
benefices as be could gel, with the pope’s dispensation; which 
was easily obtained from his legate or nuncio residing here, on 
paying the sums reejuired. Johns. 91. * 

2. By the 21 //.8. c. IS. (9) If any person having one ben^ce Restraints 
with cure of souls, being tf the yearly value <fBL or above, accept 
and fake any other with cure of souls, and be instituted and ill- ' 
ducted in possession of the same ; then and immediately after such 
possession had thereof, the first benefice shall be adjudged inlaw [ 95 J 
tt) be void. And it shall be laxtfid to evinty patrmi, having the ad- 
vtmson thereof, to present another, and the presentee to have the 
benefit of the same, in such like manner and form as though the 
incumbertt had dietl or resigned ; ipy licence, union, ot' other dis- 
2 >ensatwn to the contrary notTmlhstandmg; and evoy such licence, 
tmion ot' dispensation to be obtained contrary to this present act, oj' 
what name or quality so(eoer ihey be, shall be utterly void attd of 
none effect. And if any ))erson or persons contrary to this pre- 


(!)) C!unfiniieil 25 //. S. c. 21. ^21. act for dispeusutions. 
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sent act, shall procure and obtain at the court of Rome or elsewhere 
any licence, union, toleration, or dispensation, to receive and take 
any more benefices with cure than is above limited; every such 
person or persons, so suing for himselfj or receiving and taking 
such benefice by force of such licence, union, toleration, or dis¬ 
pensation, that is to say, the same per^oii or persons only, and 
•none other, shall for every such default incur the penalty of 20/. 
and also lose the whole profits of every such benefice or benefices 
as he receiveth or taketh by force of any such licence, union, 
toleration, or dispensation ; half to the king, and half to him that 
will sue for the same in any of the king’s courts. § 9, 10, 11. 

If anij persQii^ Although bishops are not within this act, other¬ 
wise than as commendataries, that is, having tw'o benefices with 
cure, either by retaiuder, or de nm'o; yet it is a general law, 
which ought to be taken notice of without pleading, by the same 
reason that the statute of the 13 Rlh. r. 10. concerning leases of 
the clergj", hath often been adjudged a general law', though bishops 
are not included in it. Oihs. 906. 

Having one henefire'] So as that he hath been instituted, al¬ 
though he hath not been inducted into the same ; for if'Tietaketh 
a second benefice after such institution, the first is void, as much 
as it had been taken after induction also. Gibs, 906. 

Of the yearly value of 81. or above'] According to the valuation 
in the king’s books; for so it was unanimously resolved by the 
court of common pleas in the 23 C. 2. and before that in the 8 C. 1. 
by the same court, in the case of Drake v. Hill (1); which thei'e- 
fore is at this dav taken for law, notwithstanding the two more 
ancient opinions to the contrary, one in Dyer, 7 Kliz. and the 
other in the case of Bond and Trickell in the IS Rliz. Gibs. 906. 
IVals. r. 2 . 

Of\il. or above] If such first benefice is under the yearly value 
of 8/. in the kiifg’s books, the same is not within this statute, but 
rests upon the law of the church, as it was before the statute. 
Gibs. 906. 93. Jiofe (8).] 

[ 96 ] Accept and take any other] Jt is not material in this case, of 
what value the second church is, cn* whether rated in the king’s 
books at all: for the voidance w'ill take place equally when the 
second is under, as whg'i it is above 8/. a-year. Gibs. 906. (2) 
And he instituted and inducted in j/ossession of the same] Al¬ 
though the expression is copulative, and should therefore imply, 

-—-f—- - -- - 

(1) Cro. Car. 4*56. Sir T. Jones, 19. 

(2) Bolder v. Allington, 3 Atk. 4^55. Vaugh. 131. .Jones, 404'. a 

dignity as dean of a cathedral without cure is nut within these words : 
nor does a bishop vacate a benefice with cure by this slatale, but at 
common law. Hob.Rep.loJ. \ Leon. Rep. 8\6. .SVm/;. conO*., and 

not till consecration, Pal. 346- 
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that the voidance which follows thereupon doth not take place till 
after induction ; yet it hath been olteu adjudfred, that if one is 
instituted, and tlien obtains dispensation, and after that is in¬ 
ducted, the dispensation comes too late; not only because by- 
institution the church is full of the incumbent, and one cannot 
have a dispensation, io^tqkc and receive (as the words of the act 
arc) what he had before; but also because by institution he’ 
hinders others from beinjr presented; and so by.obtaining insti¬ 
tution to many churches, with sequestration of the profits of them, 
the intent of this statute might be utterly frustrated. Gibs.QOQ. (3) 

And if s/ndl he lavoj'nl to every ’fmtron, having the advofwson 
thereof^ to present another'] If the first benefice was of less value 
than 8/. a-year ; yet by his acceptance of a second with cure, it is 
at tliis tlay in jure void by the received canon law: and there 
needs not any sentence declaratory in the spiritual court, to make 
way for the patron’s presentation; for he may immediately there¬ 
upon (without either ileprivation or resignation) present a new 
incumbent to the said church, and require his admission; and if 
the bishop doth refuse the patron’s clerk, a cfuarc impedit lies for 
ihe p»tv<^ 4 rt. But some oj)inioiis are, that the church is not void- 
hut by dej)rivation; ami that the taking of a second benefice with 
cure in such case, until deprivation, is no cession: But this is to 
be understood, that it is no cession to the disadvantage of the 
patron; so as to make a lapse incur from tlie time of such ces¬ 
sion, no notice having been given to the patron thei'eof. For 
until after such clerk sliall have been actually deprived of his first 
benefice, ami notice thereof given to the patron; he, though he 
may, yet need not to jircsent: but then after such deprivation, 
the church is void in facto and in Jure, so that he must at his 
peril })rescnt. Wats. e. 2. 

And if an incumbent of a church with cure under 8/. h,-year 
doth take a second benefice with cure, in which ‘he is also insti¬ 
tuted ami inducted (no dispensation being obtained for the hold¬ 
ing oi'thein both), by which the first is voiil against the patron, 
so that he may present (as before is shewed), hut before the 
patron doth present upon such avoidance, the archbishop, by 
force of this statute, doth grant to the clerk a Viccnce peritide 
xialere, to hold the first with the second, benefice; this is not a 
good licence (although confirmed according to the statute), to 
take away tlie patron’s presentment, though his church was only 
void by force of a canon, and not by statute: for by the canon 
the first benefice was so void, that die patron might have pre¬ 
sented before any deprivation ; atid after the patron hath once a 

(3) Digbys case, '!• Rep. 78. but this case extends only to dispens¬ 
ations, and the second living is nut accepted so as to create a lapse 
till induction per cur. 1 Bta. Rep. 491-. 
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title to f^esent, tbis title cannot'Jbe takeil away from him by a« 
subsequent lioencey unless such a licence could muke a void- 
church full. Wats, c. 2. 

But if any person having one benefice with cure of souls, being 
of the yearly value of 8/. or above, do accept and take another 
benefice with cure of souls, and be instituted and inducted in 
possession of the same (although the last benefice l)e but of Si. 
value) ^ immediately after such possession had thereof, the first 
benefice is not only void in law but in facto also: so that the 
patron thereof must present to a living of such value, so void, 
within six months (without expecting notice from the ordinary) 
to avoid the lapse; it being then not only void by canon law but 
also by act of parliament, in which all men are parties. But he 
need not (unless notice be duly given) present till such time as 
his clerk is inducted into another benefice. For though by his 
institution he hath the cure of souls, and the church is full to 
several purposes; yet the words of the statute are, “ and be in- 
“ stituted and inducted in possession of the sameso that until 
he be inducted, there is no cession by tliis statute, but only by the 
canon law; by which law in such case also he may be <4pp^^ived. 
Wais, c. 2. (x) 

But the patron, if he pleasetli, may present so soon as his 
clerk is instituted into another benefice incompatible, although he 
hath no notice from the ordinary of any cession or deprivation 
made of the first benefice, by reason of his acceptance of another 
by institution; and though he was only instituted into the first be¬ 
nefice, and not Inducted : or else, if he pleasetb, he may sue such 
person in the court Christian, to have him deprived by sentence, 
in this, as well as in any other case where the living is void by 
the canon law only. Wats. c. 2. 

f 98 ]] But*vhis rule, that the accepting of a second benefice that is 
incompatible, dath make a cession or absolute avoidance of the 
former, hath its exceptions : As, 1. If a person having a beticfice 
incompatible, be admitted, instituted, and inducted into a second 
benefice incompatible also, but doth not subscribe the articles ac¬ 
cording to the statute; his first benefice is not void, because by 
reason of that neglect, he was never incumbent of the second. 
'I'lie like law seemeth to be, if a man hath obtained a second be¬ 
nefice incompatible with his former, by a simoniacal contract; 
for in such case also, his presentation or collation, institution, and 
induction, are utterly void and of none effect in law: However, 
the canon law, unless a pardtn intervene, will reach him in this 
case of simony; for by that he may be deprived. 2. If he that 
hath a benefice incompatible, before he takes another, being duly 
qualified, doth obtain a sufficient dispensation, to hold at one and 
the same time more than one of such benefices as are incompatible; 


(j:) Sec Drpribatton in noth. 
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far by dispensastion^ a. maupi at tbia day with u» (thoiigh>li« be obt: 
qualified by degree in the university, retainer, or Ucth): may hold 
as many benefices without cure, of what value soever, as he can. 
get; all of diem, or all but the last, being under the value of B/. 
a-year. Wats. c.3. 

Any licence^ union, or^ other dispensation to the contrary not’ixdth‘‘ 
standing] The union here spoken oi^ is meant of a temporary 
union the life of the incumbent; instances of which at'o com^ 
mon both before and since the reformation. Gibs. 907. 

And every such licence^ union, or dispensation contrary to this 
act, shall be utterly void and of none effect] One being possessed 
of two benefices by dispensation according to this statute, did 
afterwards by a trialty (or a dispensation to hold three) obtain a 
third benefice, and enjoyed all the three; and Dyer says, that 
divers justices and serjearits were of opinion, that the first of the 
three was void, and the profits of the third forfeited by this 
clause, and that only the second remained to him. Gibs. 907. 

Dyer 327. 

Also in the case of the king against the bishop of Chichester, 
where/>^ had two benefices with cure, by dispensation, and then 
took a third with cure (and, as it seemeth, without dispensation); 
it is said to have been adjudged, that both the two first shall be 
void. Gibs, 907. 149. 

And the words of Hobart are; I hold, if a man take a trialty 
which is not allowed him, he cannot by tliat take two benefices^ 
because his dispensation is void. Hob. 158. 

The rule of the canon law is, that if a person having two bene- [ 99 ] 
fices incompatible, shall by dispensation accept a third, and be 
in quiet possession thereoli the two first shall be ipso facto void. 

Gibs. 907. 

Upon all which considerations, if a third benefice is to be-taken 
by one who already holds two by dispensation, the best way is to 
determine which of the tw'o lie will hold with the third, and to 
make the other void by resignation, before he accepts the third. 

Gibs. 907. 

[By 36 G. 3. C.B3. § 4. “ Whereas doubts have been lately enter- 
“ tained (4) whether the acceptance (f such auginented churches^ 

“ curacies, and chapels, has rendered voidable in law such oilier 
“ benefices as the incumbents possessed before their acceptance of 

the same: and whereas it is fit thed many incumbents who have 

accepted such churches, S^c., should be quieted in the possession tf 
“ the benefices they etyqyed before thfocceptance of the samel* It 
is exacted and declared. That all such benefices as were held in 
cc^jjuuctiou with augmented cures before 14th May 1796, shall 


(4) Sir W. Scott*s opinion, on 9th May, 1793, was, that such augment.i 
cd cures were within the statute of pluralities. See MSS. Cas. 38. 
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continue to be held by the present incumbents therewith: and 
that it shall not be lawful to present to the said beileiices until 
they shall become void or voidable by death or cession, or by 
other lawful cause of avoidance arising after the passing of this 
act. The 47 G.3. Sess.2. r.75. recited this provision and ex¬ 
tended a like protection to incumbents ^f* benefices who had un¬ 
warily accepted such augmented churches, &c. after 14th Mai/ 
1796:'■that act was repealed by 48 G. 3. r.5i, which continued 
a like protection to incumbents of churches, and so accepted up 
to 21st Jan. 1808.] 

S/tall procure and obtain at the court of Rome] In the catalogue 
of faculties w'hich were grantable at Rome in the times of popery 
(besides the common dispensations to hold two, thi’ee, or four 
benefices incomj)atiblo) are these three that follow: 1. A dis- 
pensiition to whatsoever and how nji^py soever benefices incom- 
})atible to the value of 500/. a year. 2. To the value of 1000/. a 
year. 3. Without any restriction. The price of each rising 
gradually, according to the degree of favour and profit. G/As. 
907. 

And how mucli the practioe, as well as law, of holdiffg'phiral- 
ities was altered by this statute, from what it was whilst the right 
of dispensation rested in the pope, will appear (amongst many 
other such like which might be mentioned) from the famous 
instance of Bogo de Clare, rector of St. Peter’s in the East in 
Oxford; who, in the eighth year of king Edward the first, was 
presented by the earl of Gloucester to the church of Wyston in 
the county of Northampton, aiul obtained a dispensation to hold 
the same, together with one church in Ireland, and fourteen other 
churches in England in nine different dioceses; all which bene¬ 
fices were valued at that time at 268/. 6s. S\d. Ken. Par. Ant. 
292. *Gibs. 907. Wood's Hist, et Aiitiq. Univ. Oxon. 116. 

[Finally by tlve 36 G. 3. r.83. §3. which recites the expediency, 
that churches, curacies, and chapels, augmented by the governors 
of Queen Anne’s bounty, and declared to be perpetml cures and 
bcnejices by 1 G. 1. stat. 2. c. 10. should be subject to the same 
rules as benefices, with respect lo the avoiilanco of other bene¬ 
fices ; it is enacted, that such augmented churches, curacies, and 
chapels shall be con.sid<;red in law as benefices presentative, ao 
that the licence thereto shall operate in the same manner as 
institution to such benefices, and shall render voidable other 
livings in like manner as institution to the said benefices.] 

[59 G. 3. c. 40., after recitmg in, the preamble. That whereas 
certain clergy lawfully possessed of two benefices by dispensation, 
have afterwards, without having resigned or otherwise vacated 
one of them, obtained a new dispensation to hold another bene¬ 
fice with one of those of which they were before possessed, and 
ha\*c been therefore put in possession of such other [t’/z. 3rd.] 
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benetice, and whereas doubts,ansen) whether for want of 
f>revious resignation or other vacation by such clergy of such 
one of the benefices before held by them by dispensation as was 
not intended to be held with the last taken benefice, the subse-. 
cpiciit dispensation was valid in law, and whether not only the 
benefice intended to made void, but also the other benefice 
so previously possessed by such clergy, and intended to be held • 
by them witli the other benefice by virtue of such subseriuent 
dispensation, have not l>een rendered void. Enacts by § 1. That 
in every sucli case which has occurred before 14* June 1819, no 
patron, &.c. shall present to such benefice so rendei’ed void by 
reason of such avoidance as above. By § 2. Incumbents of such 
benefices may enjoy the emoluments tliereofi and all their acts 
and deeds relating thereto, are valid. And $ 3. is a proviso for 
the patron’s rigiit to uon)in||teto sul!!i benefice on the death or 
resignation, iicc. of the infcuimient.] 

3. By the aforesaid statute of the 21 //. 8. c. 13. it is enacted, C 100 3 
(hat all s})iritual men being of the king’s council, may purchase Dlspensa- ’ 
iicence t>r tlispcnsation, to take, receive, and keep three tionofplu- 

mres oiiJL^iik’ficcs with cure df souls: and all other being the king’s 
chaplains, and not sworn of his council, the chaplains of the 
cjuceii, prince, or princess, or any of the king’s children, brethren, 
sisters, uncles, or aunts, jnay scinbl.ably purchase licence or dis¬ 
pensation, and receive and keep two parsonages and benefices 
with cure of souls: Every archbishop and thde may have six 
chaplains; every manjuis and earl five; viscount, and other 
bishop, four; chancellor of England for the time being, baron 
and knight of the garter, three; every duchess, marchioness, 
countess, and baroness, being widows, two; treasurer, controller 
of the king’s house, the king’s secretary, and dean of his chapel, 
the king’s ainner, and master of the rolls, two; chiefjiisti«e of 
the king’s bench, one; warden of the five ports,.one; whereof 
every one may purchase licence or dispensation, and receive, have, 
and keep two parsonages or benefices with cure of souls. And 
the brethren and sons of all temporal lords, which are born in 
wedlock, may every of them purchase license or dispensation to 
receive, have and keep as many parsonages or benefices with cure, 
as the chaplains of a tlukc or archbishop. And the brethren and 
mm horn in xi^dlock of every knight^ ni.iy evei*y of them purchase 
license or dispensation, and receive, take, and keep two purson- 
agos or benefices with cure of souls. § 13,-21. (5) 

Parsonages or bcmjices'] T)ispejisati<his were granted heretofore, 
for such u number of benefices, without specifying the particulars; 
and sometimes with an additional power to exchange, and take 

(.5) Bishops suffragans may hold two benefices with cures, 26 H. 8. 
c. 14. § 8. and see Com. Dig. tit. Prerogative (D 18.) Esglise (N. 5, 6, 

7, & 9.) 
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Others; only keeping within the number in point of possession, 
at one and the same time. But the later and safer way hath 
been, to grant dispensation only for preventing the voidance of a 
[ 101 3 benefice in possession, by the taking of a second, however these 
words may be capable of a larger interpretation. Gibs. 907. 

Expert/ dtiJcCi marquis, earl, c^-c.] And akhoiigh such duke, mar- 
’ quis, earl, or the like, be iniuors, and under age; yet they may 
retain'■ chaplains within this act; as was adjudged in the case of 
the queen and the bishop of Salisbtoy/; even though the loril 
admiral, in whose custody the minor was, might retain chaplains 
in his own right. (6) 4 llcp. 119. G/fo. 908. 

But if the son and heir apparent of a baron, or such like, rc- 
taineth a chaplain, and his father dieth, and the chaplain pur- 
chaseth dispensation; such retainer will not avail, because it was 
not available at the beginning. (7) ^ Hep. 90. 

Aiul if the person w'ho retained dies, or is removed, or is 
attainted, before any effect of the retainer, it is gone, and shall 
have no effect afterwards: but if it taketli effect before, it con¬ 
tinues good, notwithstanding death, or attainder, or removal. 
GZ/av. 908. 

Brethren and sons horn in xaedlock of evetyj hiigkf^ But not 
brethren or sons of baronets; which <lignity hath beeji created 
since the making of this act. Gibs. 908. That is, if such baron¬ 
ets are not also knights. (8) 

§ 22. Provided, that the said chaplains so purchasing, taking, 
receiving, and keeping benefices w ith cure of souls, as is aforesaid, 
shall be l)oimd to have and exhibit, where need shall be, letters 
ntider the sign and seal of the king or other their lord and mas¬ 
ter, testilying whose chaplains they be; and else not to enjoy 
any such plurality of benefices by being such chaplain: any tiling 
in this act notwithstanding. 

Letters wuhr the sign and seal} Which may be in this form: 

Know all men by these presents, that I the right lionourable 

“ A. lord-baron of-have admitted, constituted, 

“ and appointed the reverend B. C. clerk, my domestic chaplain ; 

to have, hold, and enjoy all and singular the benefits, privi- 
“ leges, liberties, and advantages, due and of right granted to 
“ the chaplains of noblemen by the laws and statutes of this 

“ realm. Given under my hand and seal, the--day of 

“ -in the year,” &c. (9) 

And the same being under hand and seal, it seemeth that if 

(6) Actons case. (7) Drury s case. 

(8) Nor is the son of a bishop, or bastard of a temporal lord, qua¬ 
lified. Com. Dig. Esglise. (N. 8.) 

(9) Must be both signed and scaled. Godh. 41. though he officiate 
in the family as chaplain. Ib. Sav. JS5. conlr. 
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there shall be lawful cause to discharge him, such discharge mo^t 
•be also uiylcr hand and seal: Wliich may be tp this effect: 

“ Whereas 1 the right honourable A. lord-baron oif-;—- C 102 3 

by w'l'iting under my hand and seal, bearing date the -- ' , 

day of-did admit, constitute, and appoint B. C. clerk, my ' 

domestic cliaplain; 1o hold and enjoy all benefits, privileges, 

“ and advantages belonging to the same: Now, by these presents,* 

“ 1 the said A. lord — . ■— do for divers good and lawful causes, 

“ and considerations, dismiss and discharge the said B. C. from 
my service as domestic chaplain, and from all privileges and 
“ advantages to him granted as aforesaid. Given under my 

“ hand and seal, the-day of-in the year,” &c. 

§ 23. And all doctors and bachelors of divinity, doctors of law, 
anti bachelors of laio canou.^ and every of them, which shall be 
admitted to any t)f the said degrees by any of the universities of 
this realm, and not bij grace o7iljj!, may purchase licence, and take, 
have, and keep two parsonages or benefices with cure of souls. 

Bachelors ofla'ia ca7io)i\ Di*. Ayliffe says, that no degree in the 
canon law hath been taken since the reformation. Aijf,. Par. 

And 7iot hi/ gi'ace onh/'] Tliis seems to be explained by a like 
expression in tlie statute of the ll//. 8. c.6. intitled, “ The pri- 
vileges and autliovity of pliysicians in Londonby which, 

])rovi.sion is made for tlie examination of physicians by the presi- . 
tlent and elects, except he he agiaduaie o/‘()xford Cambridge, 

"iiohich. hath accomplished all things Jor hisfomn^ ‘without a7ii/ girice; 
that is, (as it scemeth,) hath performed, the statutable exercises, 
in order to such degree, without any liivour or dispensation 
therein. Gibs. 908, 909. 

$ 24. Provided, that every archbishop, because he must occupy 
ei>^ht chaplains at consec7 atio7is of bishops ; and every bishap, be¬ 
cause he must occupy six chaplains at givi7ig of qi'da s a7id consc- 
Ci atio7i of chui'ches, may every of them have two chaplains ever 
and above the number above limited unto them ; whereof every 
one may purchase licence or dispensation, and take, receive, and 
keep as many j)ar!,onages ami benefices with cure of souls, as is 
before assigned to such chaplains. 

Dr. Aylifie says, that notwithstanding this clause, bishops can 
only qualify this number for the purphses here mentioned, of 
ordination and consecration; but that they can qualify no more 

(y) Hen. 8. in the 87tli year of liis|rcigii, issued a mandate to the 
university of Cambridge to prohibit the taking of degrees in the 
canon or pontifical law. Slat. Acad. Cant. 137* [It is probable, 
says Mr. Christian, that at the same time Oxford received a similar 
prohibition, I, U. D. or ^ juris ntriusqiie doctor,’ viz. a doctor of civil 
and canon law is still common in foreign universities. 1 JJla. Corn. 

392, note 36. 
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than four, for a licence or dispensation, Ayl. Par. r4<18.] But 
this seeincth contrary to the words of the clause as nbfive recited. 

§ 25. Provided also, tliat no i)erson to wlioin any number of 
chaplains or any chaplain, by any of the provisions aforesaid is 
limited, shall in any wise, by colour of any of the same provisions, 
advance any spiritual person or persons, qbbve the number of them 
‘appointed, to receive or keep any more benefices with cure of 
souls, than is above limited by this act, any thing specified in the 
said provisions notwithstanding; and if they do, then every such 
spiritual person or persons, so advanced above Kic said number, 
to incur the penalty contained in this act. 

Above the numbe) '] Altho’ a chaplain retained above the num¬ 
ber, be promoted before those who were duly retained according 
to the statute; such retainer (above the number) shall neither 
avail him, nor divest those w'ho \vere dul}' retained of the right 
of purchasing dispensation ; nor shall he ever have benefit by his 
retainer (even tho’ the rest are dead) unless it be renewed upon 
the death of one of those who made up the statutable number; 
inasmuch as the retainer was null ah initio; ami a chaplain once 
legally qualified, cannot be discharged at jileasure, to m^^l*? w'ay 
for others. Gibs. 909. 

So if a baron (who can have but three chaplains) doth qualify 
three accordingly, and they being ailvanced to pluralities, he 
•upon displeasure or for other cause doth dismiss them from their 
attendance, yet they are his chaplains at large, and may hold 
their pluralities for tlieir lives: and tho’ he may entertain as many 
others as he will, yet he cannot qualify any of them to hoUl a 
plurality, whilst the first three arc living. (1) And so of others. 
But as any of the three first die; he may qualify others, if so be 
he retain them anew' after the death of the first. IVals.c. 3. 

If St* baron, w ho may retain three chaplains as aforesaid, be 
made warden ofrthe cimjue ports (who may have a chaplain in 
res{)ect of his office,) yet shall he have but three; and if a baron 
hath three, and be made an earl, yet he shall have but five in all; 
and so of the rest: because the statute is to be taken strictly 
against pluralities. Gibs. 909. (2) 

§ 29. IVovided, that it shall be lawful to every s})iritual person, 
being chajdain to the liii^y to whom it shall please the king to 
C 101* |] give any benefices or ]>romotions spiritual, to what number soever 
- it be, to accept and take the same, without incurring the penalty 

and forfeiture of this statute. 

_ { __ 

(1) For otherwise an infinite number might be advanced in fraud oi' 
the statute, J)mry% case, 4? Rep. 90. ^ thus a supernumerary is not 
qualified for plurality without being retained de novo on death of 
another chaplain. 1 And. 200. 

(2) Drury’s case, i- Rep. 90. 
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licbtg. chaplain to the king] It hath been resolved in the court 
of king’s bfi^ch, that a chaplain extraordinary is not a chaplain 
within this statute, but only the waiting chaplains in ordinaiy; 
tliat is, not one who has only an entry of his name made in the 
book of chaplains, but one who has also a waiting time. Gibs. 
909. (3) 1 Salk. 162. \ 

To accept and take the same] Without previous dispensation ; * 
which the king himself, as supreme ordinary, hath po^er to 
grant, and his presentation of his own chaplain imports the 
granting of it. But if the king’s chaplain be presented to a 
second benefice by a subject, a dispensation is necessary, and 
must be obtained before his institution to the second living. 
Gibs. 909. 1 Salk. IGl. S. C. 

§ 31. Provided also, that no deanery, archdeaconry, chancel¬ 
lorship, treasurership, chantership, or prebend in any cathedral 
or collegiate clmrcli, 7ior parsonage that hath a vicar endowed{4;), 
nor any benefice perpetually appropriate, be taken or compre¬ 
hended under the name of benefice having cure of souls, in any 
article afore s})ecified. 

j *.Provided also, that e^'cvy uchess, marquiss, countess, 
baroness, w/doics, which have taken, or that hereafter shall take 
any husbands under the degree of a baron may take such number 
of chaplains, as is above limited to them being widows, and that 
every such chaplain may purchase licence to have and take such • 
number of benefices wjth cure of souls in manner and form as 
they might have done, if their said ladies and mistresses hiitl kept 
themselves widows. 

/icing widows] And tho’ they many, the retainer before mar¬ 
riage stands good, aiul shall have its effect after marriage. If 
they marry under the degree of a baron, they are specially pro¬ 
vided for in this tdauso, and if they marry" a baron, orabovtthat 
degree, my lord Coke has laid down the law ia the following 
words: If a woman baroness rctaiueth two chaplains accordilig 
to the statute, and afterwards taketh one of the nobility to hus¬ 
band ; the I'ctainer t)f these two chaj^lains remaineth, and they 
without new retainer juay take (wo benefices ; for their retainer 


(3) Brovan v. Mugg, 2 Lord liapm. 791. C. 

(i) See .57 6*. .3. c. 99. §81. S. P. /«/>•«, tit. ]Re 0 itirncr« Where 
an act of parliaracnt creates a new parish church and rectory", and 
directs that the bishop shall confer a certain prebend on the rector, 
and that the prebend shall remain unirfd and annexed to the rectory 
for ever: this is not such an appropriation of the rectory to the pre¬ 
bend as makes it an appropriate benefice within the stat. 21 H. 8. 
c. 13. $ 31., and tenable with iMiotbcr benefice having cure of souls. 
So though another act speaks of the rectory as inseparably atmexed 
to the prebend, Brnzen-nose College \. Salisbury, (Bishop) 4- 2'aunt. 
831. 
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was not ended by the marriage. 4- 2iep. 119. Gth.^ 909. fbut 
she cannot retain during coverture. Ibid. Com. Dig. tit. Esglise 

(N. 8.)] 

Can. 4-1. No license or dispensation for the keeping of more 
benefices with cure than one, shall be granted to any, but such 
only as shall be thought t’tvv/ H'cll xmrffnj for his Ichniiiig, and 
very well able and sufficient to discharge his duty: that is, who 
shall have taken the degree of a master of arts at the least in one 
of the universities of this realm, and be a public and sufficient 
preachei' licenced. Provided always, that he be by a good and suffi¬ 
cient caution, bound io male his personal residence in each of his 
said benefices for some reasoiiablc time in every year; and that 
the said benefices be not more than thirty miles disianl asunder; 
and histly, that he have undcT him, in the hemfee 'vohere hr doth 
not reside, a preacher Ucefidlp alloiscd, that is able sulllciently to 
teach and instruct the people. 

• Vcrij "xell 'ecorthf for his learning} .So is the tenor of the La- 
teran council under Innocent the thii-d against pluralities ; where 
it is allowed, in this particular case and in no other, that the sec 
apostolick may disj)eiise with persons of sublime abilifi^s and 
learning, that they may be honoured with more benefices than 
one. Gibs. 910. 

A publiclc and. sufficient preacher licenced} With regard to his 
being thus qualified (which in those days was not a common 
qualification), there is usually a })roviso in the body of the dis¬ 
pensation, that in either of the churches he preach thirteen ser¬ 
mons every year, according to the orders of the church of Eng¬ 
land published in that behalf^ and therein handle the word of 
God religiously and reverently. Gibs. 910. 

Hound to make his personal residence for some reasonable time} 
In every dispensation to hold tw’O benefices, there is a jn’oviso, 
that in that befieficc from which he shall be the more absent, he 
shall exercise hospitality for at least two months every year: 
and that proviso being evidently fouiuled on this canon; every 
pluralist, who doth not observe it, is punishable by ecclesiastical 
censures. Gibs. 9\l. 

Not more than thirty miles distant} Heretofore, it w'as usual to 
obtain licenses from tbe king, to take two benefices beyond the 
distiince of thirty miles, by way of dispensation w'ith this canon ; 
and in s\ich cases we find this clause in the faculties granted by 
the archbishop, “ The king’s license for distance beyond thirty 
miles having been first granted to you,” or the like; by reason 
of which license and clause, they have been usually called renjal 
dispensations. Put none of these (as it seemelh) have been 
grautetl since the Ucvolution; it having been then set forth in 
llie declaration of rights, 1 fV. Sess.2. c.*2. that the power of 
su‘'pcnding law s or the ( xecution of laws, by regal authority with- 







oul consent of parliament, Is illegal; and with respect to acts of 
parliament *in particular, it is enacted by that statute, that no 
dispensation by non obstante of any statute shall be allowed, un¬ 
less the same shall be s}>ecially provided for in such statute. 
Gr/fo. 911. 

'I'hirhj miles.'] TI. l!?G. 3. Kingy, Bp. of Litchjicld and Clive. \ 
In the common pleas: In a quare impcditi on the presentation to. 
the rectory of Adderley St. Peter in the county of Salop, l,>eing a 
benefice of above 8/. value in the king’s books ; the declaration 
states, that Clive, being incumbent of Adderley, had accepted the 
vicarage of Clun, at more than thirty miles distance from Adderley, 
whereby the latter became void. Clive pleads a dispensation 
under the great seal, and denies that the livings are more than 
90 miles distant. And upon that, issue is joined. On the trial, 
it was jnoved, by an actual admeasurement, along the turnpike 
road, that the distance from churcli to church was 48 miles, from 
parish to ])arish 13 miles; that the direct horizontal distance 
irom church to church was 42 miles, from parish to parish 38 
miles; But that by computation in the country the two livings 
wei e bv,t 29 miles distant, and this was the usual method of com¬ 
puting distances upon such dispensations. Of w'hich opinion 
was the judge who tried the cause and a special jury; who found 
a verdict Ibi* the defendant. Jt was inovetl lor a new' trial, alleg¬ 
ing that the measured distance was the only one the law could 
take notice of: And the statute of 3.5 B/iz. c. 6 . w'as cited, wherein 
a mile is declared to contain 8 furlongs, each furlong 40 poles, 
and each pole 16 feet and a half. On shewing cause against a 
new tiial, it was argueil, that the distance of the parishes is a 
malter merely regulated by the canons of the church, which may 
be dirc:clory in such cases to the archbishop, but is not taken no¬ 
tice of in the statute of dispensations, nor ever called in qyestion 
in the king’s temporal courts: Therefore the isj^ue is immaterial. 
But if material, the ecclesiastical laws must be the rule in lliis 
case, and there the unilbrm practice has been to go by computed 
miles. And the court were clearly t)f opinion, tliat by the tem¬ 
poral huv, the distance of the churches is immaterial; and they 
<lischarged the rule lor a new trial. Black. Ifep. 9fiS. 

N. B. In many parts of England, as also in IScotland, the com- 
j)uted miles most commonly run in the'proportion of about two 
computed to three measured miles. \Vhat has been the original 
of the diiference, seems difticult to ascertain. 

[It has been remarked, that in fuaiiy parts of the country the ' 
computed miles are long or short, in proportion to the difficulty 
or ease of travelling the road.] 

'r/ial he have imdcr him^ hi the benefice ’ivhrre he doth not reside^ 
a pretuhee laiij'idljj allov-'edl In pm suance of this canon (and not 
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of any thing in the statute), a clause to the like pni’pose is in-, 
serted in the faculty or dispensation. G/Av. 911. 

And it is further provided by Canon 4*7. that whosoever hath 
two benefices, shall maintain a preacher licenced, in the benefice 
where he doth not reside; except he preach himself at both of 
them usually. , 

Manner of ' 5. The method which a presentee must pursue in order to ob- 
obtaining a tain a dispensation, is as followeth: 

must obtain of the bishop in whose diocese the livings are, 
two certificates of the values in tlie king’s books, and the reputed 
values and distance of such livings ; one certificate for the arch¬ 
bishop, and the other for the lord chancellor. And if the livings 
lie in two dioceses; then two certificates, as aforesaid, are to be 
obtained from each bishop, each certifying the value in the king’s 
books, and the reputed value of the Jiving in his own diocese; 
and both of them the reputed distance of tlic two livings. 

Which certificates may be in this lb]*m: 

“ To the most reverend father in God, Hiomas, by divine 
providence lord archbishop of Canterbury, primate of all Eng¬ 
land, and metropolitan : • 

“ Whereas A. li. clerk, master of arts, vicar of ('. in the 
county of Z). and in my diocese of 7?. is presented to the rectory 
of F. ill the countv anil diocese aforesaid : These are therefore to 
certify your grace, that the said vicarage of G., valued in the 

king’s books at-, is ol' the reputeil yearlj" value of-. 

That the said rectory of F.^ valued in the king’s books at 

- ^ is of the reputed yearly value of-. And that they 

are distant from each other aliout-miles. AV’itness my 

hand the-day of- 

The like to tlie lord high chancellor of Great llritain. 

He«.nust also exhibit to the archbishop bis presentation to the 
second living. < 

And also bring with him two papers of testimonials from the 
neighbouring clergy, concerning his behaviour and conversation ; 
one for the archbishop, and the other for tlie lord chancellor. 

TheJm-m o/'wliich testimonials may be thus: 

“ 'Fo the most rcvercnil father in God, Tliomas, by divine 
providence, lord archbisj^op ol* Canterbury, primate of all Eng¬ 
land, and metropolitan: 

“ We whose names and seals are hereunto subscribed and set, 
do hunibly certify your grace, that we have personally known the 
life and behaviour oi' A. U. dierk, master of arts, vicar of C. in 
the county of />. and diocese of F. lor the space of three years 
C 108 3 now last past; that he hath, during^ the said time, been of good 
and honest life and conversation, a faithful and loyal subject to 
his majesty king George tlie third, and hath not (so far as we 
know) held, written, or taught any thing, but what the church of 





England, amroves of and maintains. In vntness, iiirha?eof, we 

fiave liereuifto set our hands and seals, this - - day of-- 

in. the year of our Lord ■ . . . 

A. B. reiStor of A. 

C. D. vicar of B. 

E.F. vicar of C.” 

And he must in like manner exhibit to the archbishop his let¬ 
ters of orders of deacon and priest. 

And he niiisl also exhibit to the archbishop, a certificate of his 
having taken the degree of master of arts at the least, in one pf 
the universities of tins realm, under the hand of the register of 
such university. 

And in case lie be not doctor or bachelor of divinity, nor doc- 
toi* t)f law, nor bachelor of canon law; he is to j)rocure a quali¬ 
fication (according to the form above expressed) as chaplain to 
some nobleman, or to some other person irapowered by law to 
grant qualifications for pluralities (which is also to be duly re¬ 
gistered in the faculty ollice) in order to be tendered to the 
archbishop, according to the statute. And if he hath taken any 
of the al<)resai(l (legret;s, which the statute allows as qualifications; 
he is to piocnre a certificate thereof in the manner before-men¬ 
tioned, and to exhibit the same to the archbishop. Ecton^ 44*4. 

After wliich, his dispensation is made out at the faculty office; 
where he gives security according to the direction of the canon. 
And afterwards he must repair to the lord chancellor, for con¬ 
firmation under the broad seal. 

All which being done, he is then to apply himself to the bishop 
of the diocese where the living lies, tor his admission and insti¬ 
tution. Deg. IK J. c. 4. 

G. In pursuance of the statute and canons aforegoing, th# form 
of a (linprnsatioH is usually as followeth : « 

“ 7'homas, by divine providence archbishop of Canterbury, 
“ primate of all England, and metropolitan, by authority ofpar- 
“ liiimcnt lawfully impowered for the pur[)ose herein written ; To 

“ our beloved in Christ A. B. clerk, master of arts, of-^ 

“ college in the university of-and also chaplain to the 

“ right honourable C. lord-health and grace. The greater 

“ progress men make in sacred learning, the greater encourage- 
“ ment they merit; and the more their necessities are in daily 
“ life, the more necessary supports of life they require. Upon 
“ which considerations, and being |novcd by your supplications 
in this behalli We do (by virtue and in pursuance of the power 
vested in us by the statutes of this realm) by these presents 
“ graciously dispense with you; that, together \A ilh the rectory 

“ of the parish church of-in the county of - and 

diocese of-which you now possess, the aniuinl fruits 


Form of a 

dispensa^ 

tion. 
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“ whereof, aocordlng to the valuation made in the books of first 
“ fruits and tenths of ecclesiastical benefices rernaininl^'in the ex- 
“ chequer of our sovereign loril the king, do not exceed the sum 
“ of—r-^you may freely and lawfully accept, and hold as 
“ long as you shall live, the rectory of the parish church of 

« . . ■■ ■ — ill the county of--and'diocese 

•“ distant from the former above-miles or thereabouts, 

“ thc'^uniual fruits whereof according to the valuation aforesaid, 

“ do not exceed the sum of-. Provided always that in each 

“ of the churches aforesaid, as well in that, from which it shall 
“ happen that you shall be for the greater part absent, as in the 
“ other, on which you shall make |)erpetual and j)ersonal re- 
“ sidence, you do preach thirteen sermons every year according 
“ to the ordinances of the church of England proinnlged in that 
“ behalf; and do therein sincerely, religiously, and reverently 
“ handle the holy word of God ; and that in the benefice, from 
“ which you shall happen to be most absent, you ilo nevertheless 
“ exercise hospiUility, two months 5 'early; and for that time, ac- 
“ cording to the fruits ami profits thereof, as much as in you 
“ lieth, you do sujiport and relieve the inhabitants of that parish, 
“ especially the poor and needy. Proviiled also, that the cure 
“ of the souls of that church from which you shall be most ab- 
“ sent, be in the mean lime in all resjiects laudably served by an 
“ able minister, capable to explain and interpret the jirinciples of 
“ the Christian religion, and to declare the word of God unto 
“ the people, in case the revenues of the said church can con- 
“ veniently maintain such minister; and that a competent and 
“ sufficient salary be well and truly allowed and jiaid to the said 
“ minister, to be limited ami allotted by the proper ordinary at 
“ his discretion, or by us or our successors, in case the diocesan 
“ bisiiop shall not take due care therein. Provided nevertheless, 
“ that these presents do not avail you any thing, unless duly 
f 110 J «‘confirmed by the king’s letters })atent. Given under the seal 
“ of our office of faculties, this-day of,” &c. 

, TV/r lord chancellors conjirmation. 

“ George the Eourth, 8cc. ^'o all to whom these our present 

letters shall come, gr^eeting: We have seen certain letters of 
“ dispensation to these presents annexed; w Inch, ami every 
“ thing therein contained, according to a certain act in that be- 
“ half made in the parliament of 1 lenry the Eighth heretolbrc 
“ king of England, our prcflccessor, we liave ratified, approved, 
“ ami confirmed, ami for us, our heirs and successors we do 
“ ratify, approve, and confirm by these presents; So that the 
“ reverend A. II. clerk, master of arts, in the letters aforesaid 
“ named, may use, have, and enjoy, freely and quietly, with im- 
“ punit}', ami lawfully, all .'uid singular the things in the same 
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** $pecified.i| according to the force, forte, ftnd effect of the sanie^ 

“ without any impediment whatsoever, although express mention 
** of the certainty of the premises, or of any other giffs'pr grants 
** by us heretofore made to the said A. B. be not mnderin these 
“ presents; or any other tiling, cause, or matter whatsoever in 
** any wise notwithstanding. In testimony whereof we have 
“ caused these our letters to be made patent. Witness ourself’ 

at Westminster the ——— day of - — in the- - year 

“ of our reign.” 

7. By 53 G. 3. c. 184. Sched. Parti, tit. SDiSSpfn0attOI1, to Stamp duty 
hold two ecclesiastical dignities or benefices, or a dignity and a dispens- 
benefice, a slam]) duty is imposed of 40/. where either of them hold two 
shall be above the yearly value of ten pounds in the king’s books, livings, 
and in all other cases, ii5l. 

8. By the 13 AY. c. 20. all chargings of benefices with cure, 

and not impropriated with any pension, or with any profit out ^ • 

of the same to be yielded or taken, other than rents reserved [ 111 3 
upon leases, shall be void. § 1. (3) 

9. By the 1 TV. c.^26. If the universities shall present or nomi- Popish liv- 
nate to any popish benefice with cure, prebend, or other eccle- 
siastical living, any person who shall then have any other benefice 

with cure of souls ; such presentation shall be void. 


Sec UBigamp, 

T)Y Slat. J . ,T(t. f. 11. If nutj person xeithin his mnjesfi/s domi¬ 
nions of Tlngland and IValcs, being married, shall maiTif any 
person, the former husband or wife being alive; evety such (ffence 
shall be felony, and the person so offending shall suffer death as in 
eases if felony ; and shall be tried in the county where he or she xeas 
apprehended, as if the offence had been committed in such 
county. 

Provided that this shall not extend to any pcTSon, xxhose hus¬ 
band or xdfe shall he continually remaining beyond the seas for 
sex'en years together: 

Or xi'hosc husband or xv/fe shall absnit him or her self the one 
from the other, for seven years together, in any part within his ma- 
jesh/s dominions, the one of them no^hioxaing the other to he lit'ing 
within that time. ‘ 

Provided also, that this..?//«// not extend to any jierson that 

{3) This act is repealed as to leases by .^7 G.3- c. 99, § 1. Sec 
lIfa0C0, notes. 
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shall be at the time of such marriage dvocnrced hy any sentence in the 
ecclesiastical court: 

Or, to any person where the former marriage hath been by 
sentence in the ecclesiastical court declared to be void and of no 
effect: 

Nor to any person by reason of any former marriage had or made 
■ 'within age of'consent. 

Provided also, that no attainder for this offence made felony 
by this act, shall work any corruption of blood, loss of dower, 
or disinherison of heirs. 

If any person within his mqjcslfs dominions of Ibigland and 
Walesl If the first marriage was beyond sea, and the latter in 
f 112 3 England, the party may be indicted here, because the latter 
marriage makes tlie offence ; but if the first marriage was in 
England, and the latter beyond sea, it seemelh that the offender 
cannot.be indicted here, because the offence was not within the 
kingdom. Aely. 79, 80. (6) 

Being married'] This extendeth to a marriage dc facto^ or void¬ 
able by reason of consanguinity, affinity, or such like; for it is 
a marriage in jinlgment of law until it be avoided ; and there¬ 
fore though neither marriage be dejnre, yet they are within this 
statute. 9 Inst. 88. 

Shall marry any person^ the former husband or wife, being alive] 
If a man marrieth a wife, and then rnarrieth another, the former 
wife being living, and then such first wife dying he marrieth a 
third, the second wife being living; this marrying of the third is 
not fclonv, because the marriatje w'ith such second wife was 
merely void : but othenvise it w'ould have been if he had mar¬ 
ried the third, the first and true wife being living. I IL II. 693. 

Kvery such offence shall be felony] And such second marriage 
is me*eiy void. 3 Inst. 88. 

And the persm so offending shall suffer death as in cases (f 
felony] Yet he shall have the benefit of clergy ; the same being 
not excluded by exj)ress words. 2 Ltst.SQ. 

And. shall be tried] The first and true wife is not to be allowed 
as a witness against the husbatid; but it seemeth clear, that the 
second wife may be admitted to prove the second marriage, 
being not so much as hij wife defacto. 1 //. II. 693. 

In the c<mnty xchere he or she was apprehended] This is added 


(6) And such felony is no^hy the common Jaw triable here in 
England, Kelynge's Rep. 79. cited by Sir Edw. Simpson in Sermshire 
v. ScrimshirQ, 29 July 17J2, reported 2 llagg. Rep.A\6, 1 Sid. Rep. 
171. S. C. Thus the acts 11 & 12 7T. 3. c. 12. and 42 G.3. c.85. were 
passed to try and punish in (Ireat llritain persons holding public em¬ 
ployments, for offences committed abroad: and see Tyr. Si’ Tyn, 
Digc.^t ffthe Statutes, tits. FalsI India Company, Oaths, Piracy, c'J-c. 
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only amula^ivc ; for he may be indicted where the second mar^* 
rlage was, though he be never apprehended; and so be pro-., 
ceeded against to outlawry, 1 H. H. 694. 

Shall not extend to any person whose husband ot' leijfe sdiall he 
continually remaining beyond the seas for seven years togetherl 
And in this case notice he or she is living, is not material, 
in respect of the commorancy beyond sea. 3 InsL 88. 

Beyond the seas'] And tliis, although it be within the king’s 
dominions; as in New England or Ireland. 1 idr.//.693. 

Or vn^hose husband or wife shall absent him or herself the one 
from the othe7',for seven years together^ in any part within his ma¬ 
jesty's dominiofiSi the one of them not knowing the othet' to be living 
within that time] Ib’o that in this case notice is material, and 
niakcth the offence. 3 Inst. 88. 

Shall not extend to any persmi that shall he at the time of such [ 113 J 
marriage divorced by any sentence in the ecclesiastical court] And 
this is intended a tlivorce not a a vinculo matrimonii^ for then 
without the aid of any proviso cither may freely marry; but it 
must be intended of divorces a mensa et ihoro. 1 II. 11. 694. 

Nor to any jurson by reason of any former marriage had or 
made within the age of consent] If the man be above fourteen 
and the wife under twelve, or if the wife be above twelve and the 
man under fourteen, yet may the husband or wife so above the 
age of consent disagree to the espousals, as well as the party that 
is under the age of consent; for the advantage of disagreement 
must be reciprocal. And so it was resolved by the judges and 
civilians, T.^2 El. in the king’s bench, in a writ of error between 
Babington and Warner, ^o as if either party be within age of 
consent, it is no Ibrmer marriage within this act. 3 Inst. 89. 

H. 4 G.Strulville's case. By Parker chief justice: Where a 
woman marries a second husband, the first husband being alive, 
and the second not privy; as to what she ac<]uii‘ed during the 
cohabitation, she shall be esteemed as a servant to the second 
husband, who is entitled to the benefit of her labour. 

[This act having provcil ineffectual to restrain such offences, 
the 35 G. 3. e. 67. subjects persons who marry, the former hus¬ 
band or wife being alive, to the penalties inflicted on those who 
are convicted of grand or petit larceny. They may now' there¬ 
fore be transported for the term of seven years, or, if males, 
confined to hard labour on board the hulks [see 56 G. 3. c. 27. 

§9. 53 G. 3. c. 162.]; and if they return before the expiration 
of the term for which they are sentenced, are to suffer death, and 
may be tried cither in the county where they were convicted, or 
in that in which they are apprehended.] 
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i^operp. 

See Digest of the Statutcsy and Index thereto^ tit. Papis'I'. 

I. Papal incroachments in this realm, 

II. Popish jurisdiction abolished. 

^ III. Pc ter-pence abolished. 

IV. First fruits and tenths taken from the pope. 
V. The pope's presentation to henefees. 

[ 114 ] VI. Appeals to Home. 

VII. Bringing bulls and other instruments from 
Rome. 

VIII. Popish books and relicks. 

IX. Jesuits and popish priests. 

X. Saying or hearing mass. 

XL Frequenting conventicles. 

XII. Foreign education of papists. 

XIII. Popish children of papists. 

XIV. Protestant children of'‘jxqnsts. 

XV. Papists not repairing to church. 

XVI. Perverting others^ or being perverted to 
popery. 

XVII. Filtering into foreign service. 

XVIII. Refusing the oaths and subscriptions. 
iXIX. Armour and ammunition. 

XX. Iloi'ses. 

4 / 

XXI. Popish baptism. 

XXII. Popish marriage. 

XXIII. Popish burial. 

XXIV. Heirs (f popish recusants. 

XXV. Popish vhfe recusant convict. 

XXVI. Popish servants or s(journers, 

XXVII. Popish schoolmasters. 

XXVIII. Papists shaft not succeed to the croHm of 
this realm. 

XXIX. Papists shall not sit in either house of par• 
liament. 



Popery. 
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XXX. Papists [recusants convict'] shall not present 
to benefices. 

XXXI. - - shall he as excommunicated. 

XXXII. - shall not repair to court. 

XXXIII.- sHafl not come within ten miles of 

London. 

XXXIV. - shall not remove above Jive miles from 

their habitation. 

XXXV. - shall he disabled as to law, physick, 

and offices. 

XXXVI, (A) - shall not he executors^ adminis¬ 

trators, or guardians. 

XXXVI. (B)- to enjoy lands, must take and sub- [ 115 ] 

scribe the oath prescribed hyl^G.S.c. 60. 

XXXVII. InrolUng deeds and wills of piapists. 

XXXVIII. Registering estates oJ'pajnsts. 

XXXIX. Papists to pay double taxes. 

XI Lands given to superstitious uses, [Jhtind- 
ations of'popish schools, monasteries, col¬ 
leges, <^'C.] 

XU. Pn isentnient of papists to the courts spiritual 
and temporal. 

XLII. Informations against papists not restrained 
to the proper county. * 

XLIII. Peers how to be tried in cases of'recusancy. 

XLIV. Papists conforming. 

XLV. Saving of'the ecclesiasticaljurisdiction. 

[XLVI. Summary of the 31G.3. c.32.] 

I. Papal incroachments in this realm. 

1. SPHERE doth not appear much of the pope's power in this 
realm before the conquest. But the pope having favoured 
and supported king William the’^first in his invasion of this 
kingdom, took that opportunity of enlarging his incroachments, 
and in this king's reign began to send nis legates hither; and 
prevailed with Henry the first to give up the donation of bishop- 
ricks ; and in the time of king Stephen gained the prerogative 




of appeals; and in the time of Henry the second exempted all 
clerics from the secular power. 1 Haw. 4-9, 50. 

2. And nut long after this, by a general excommunication of 
the king and people for several years, because they would not 
suffer an archbishop to be imposed upon them ; king John was 
reduced to such straits, that he was qbligcd to surrender his 
kingdoms to the pope, and to receive them again, to hold of him 
lor thfe rent of a thousand marks. 1 Haw. 50. 

3. And in the following reign of Ile^ry the third; partly 
from the profits of our best church benefices, which were gene¬ 
rally given to Italians and others residing at the court of Rome, 
and partly from the taxes imposed by the pope, there went 
yearly out of the kingdom 70,000^., an immense sum in those 

r ' days. 1 Haw. 50. 

4. The nation, being under this necessity, was obliged to pro¬ 
vide for the prerogative of the prince and the liberties of the 
people, by many strict laws; as will appear in the following sec¬ 
tions. 1 Haw. 50. 

[ 116 ] [The rigour of tliesc laws has been much softened by the 
31 G.3. c.32. in favour of such pa})ists as shall qualify them¬ 
selves in the manner prescribed by that act; but such as shall 
refuse or neglect to take and subscribe the oath and declaration 
therein mentioned, (for which vid. ^a/}^a, XLVI. and 
20. B.) still remain liable to the penalties and inconveniences 
hereafter stated; some of which attach upon jiopish rccusanls 
and some upon jwinsh rccusanls convict.'] ^ 


II. Popish jw'isdiclion abolished. 

1. ^rt. 37. The bishop of Home hath no jurisdiction in this 
realm of England. 

2 Can. 1. All ecclesiastical persons shall faithfully keep and 
obseri'e, and (as much as in them lieth) shall cause to be ob¬ 
served and kept of others, all and singular laws and sUitutcs 
made for restoring to the crown of this kingdom the ancient 
jurisdiction over the state ecclesiastical, and abolishing all 
foreign power repugnant to the same. And all ecclesiastical 
persons having cure of souls, and all other preachers and readers 
of divinity lectures, shall to the utmost of their wit, knowledge, 
and learning, purely and sincerely, without any colour of dis¬ 
simulation, teach, manifest, <pen and declare, four times a year 
at least, in their sermons and other collations and lectures, that 
all usurped and foreign pow'er (forasmuch as the same hath no' 
establishment nor ground by the law of God) is for most just 
causes taken away and abolished; and that, therefore, no manner 
of obedience or subjection is due unto any such foreign power. 





S. By th^ 26 H, 8. c. 1. The king shall be taken as the only 
supreme head in earth of the church of England, and shall have 
a^id enjoy annexed to the im}3erial crown of this realm,-all ho¬ 
nours, dignities, pre-eminences, juri^sdictions, privile^s, authori¬ 
ties, immunities, profits, and commodities to the said dignity of 
supreme head of the sameoliurch belonging; and shall have power, 
from time to time, to visit, repress, redress, reform, order, correct, * 
restrain, and amend all such errors, heresies, abuses, offerees, 
contempts, and enormities, which by any spiritual authority may 
lawfully be reformed, repressed, ordered, redressed, corrected, 
restrained, or amended; any usage, custom, foreign laws, foreign 
authority, prescription, or any other thing to the contrary not¬ 
withstanding. 

4f. And by the 35//. 8. c. 3. Whereas the king hath heretofore f 117 ] 
been, and is justly, lawfully, and notoriously known, named, pub¬ 
lished, and declared to be king of England, France, and Ireland, 
defender of the faith, and of the church of England, and also of 
Ireland, in earth supreme head, and hath justly and lawfully used 
the title and name thereof; it is enacted, that all his majesty’s 
subjects shall from henceforth accept and take the same his ma¬ 
jesty’s style, as it is declared and set forth in manner and form 
Ibllowing; viz. IJenrij the rig/i//i, hi) 1 he grace of God^ king of 
England, France, and Ireland, defender of the faith, and of the 
church c)f England, and also (f Ireland, in earth the supreme head: 
and the said style shall be for ever united and annexed to the 
imperial crown ol’this realm. 

5. And by the 1 Eliz. e. 1. To the intent that all the usurped 
and foreign power and authority, spiritual and temporal, may for 
ever be clearly extinguished, and never to be used or obeyed 
within this realm ; it is enacted, tliat no foreign prince, person, 
prelate, state, or potentate, spiritual or temporal, shall at miy 
time use, enjoy, or exercise any manner of pow'^erj jurisdiction, 
superiority, authority, pre-eminence, or privilege, spiritual oi* 
ecclesiastical, within this realm; but the same shall be clearly 
abolished for ever : any statute, ordinance, custom, constitutions, 
or any matter or cause whatsoever to the contrary notwithstand¬ 
ing. § 16. 

And such jurisdictions, privileges, superiorities, and pre¬ 
eminences, spiritual and ecclesiastical, as by any spiritual or 
ecclesiastical power or authority hath been heretofore or may 
lawfully be exercised or used, for the visitation of the ecclesiastical 
state and persons, and for reformation| order, and correction of 
the same, and of all nmiiner of errors, heresies, schisms, abuses, 
olTeiices, contempts, and enormities, shall for ever be united and 
annexed to the imperial crown of this realm. § 17. 

And for the utter extinguishment of all foreign and usurped 
power and authority, it is enacted; that if any person shall by 
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writing, printing, teaching, pr^ching^ express words, deed qr 
act, advisedly, maliciously and directly affirm, hold, stand with, 
set forth, maintain or defend the authority, pre-eminence, power, 
or jurisdiction, spiritual or ecclesiastical, of any foreign prince, 
prelate, person, state, or potentate whats^^ver, heretofore claimed, 
used,or usurped within thiS realm; or shall advisedly, maliciously, 
andvdirectly put in use or execute any thing, for the extolling, 
advancement, setting forth, maintenance or defence of any such 
[ 118 3 pretended or usurped jurisdiction, power, pre-eminence, and au¬ 
thority, or any part thereof; he, his abettors, aiders, procurers, 
and counsellors, being thereof attainted according to the true 
order and course of the common laws of this realm, shall for the 
first offence forfeit to the king all his goods and chattels, as well 
real as personal ; and if he have not goods W'orth 20/. he shall 
also be imprisoned for a year; and also all the ecclesiastical pro¬ 
motions of every spiritual person so offending shall be void: for 
the second offence shall incur a praemunire: and for the third 
offence shall be guilty of high treason. But no person shall be 
molested for any offence by preaching, teaching, or words, unless 
he be indicted w'ithin one half year. And no person shall be in¬ 
dicted or arraigned for any offence adjudged by this act, unless 
there be two sufficient witnesses or more, to testify the offence; 
and the said witnesses, or so many of them as shall be living, and 
within the realni at the time of the arraignment, shall lie brought 
forth in person, face to face to give evidence, if the party require 
it. And if any person shall happen to give relief, aid, or comfort, 
to a person offending in any such case of praemunire or treason ; 
this shall not be taken to be an offence, unless there be two suf¬ 
ficient witnesses openly to testify, that the person had notice and 
knowledge of the offence committed. § 27, 28, 29, 30, 31. 37, 38. 
And by the 23 EL c.l. §8, The justices of the peace may in¬ 
quire of offences within this act (In/i not hear and determine the 
same), within a year and a day after the offence committed. 

6. And by the 5El. c.l. (which act is required to be read at 
every quarter sessions, lect and law day, and once in every term 
in the open hall of every house of court and chancery,) if any 
person shall by writing, printing, preaching, or teaching, deed or 
act, advisedly and wittingly hold or stand with, to extol, set forth, 
maintain, or defend the authority, jurisdiction, or power of the 
bishop of Rome or of his see, heretofore claimed, used, or usurped 
within tliis realm ; or by any speech, open deed, or act, advisedly 
and wittingly attribute an^'such manner of jurisdiction, authority, 
or pre-eminence to the said bishop or see of Rome within this 
realm: he, his abettors, procurens, and counsellors, and also their 
aiders, assistants, and comforters, upon purpose and to the in¬ 
tent to set forth further and extol the said usurped power, being 
thereof lawfully indicted or presented within one year, and con- 



ylcted or atjjaiiited at any time after, shall incur.a praemunire: 

And as well justices of assize in their circuits, ai^ jiisti^ies^ oF'the 
peace in their quarter or open sessions, may in(|uiiie thereof as of 
other oifciices against the peace, and shall certify every present¬ 
ment thereof into the king’s bench within forty days, if the term 
be then open; if not, at jthc first day of the mil term next fol¬ 
lowing the said forty days; on pain of 100/.: and the justices of • 
the king’s bench shall hear and determine the same, as in Other 
cases of prmmunire. And for the second offence, such person 
shall be guilty of high treason: But not to work corruption of 
blood, disherison of heirs, or forfeiture of dower. Provided that 
tlie charitable giving of reasonable alms to any offender, without 
fraud or covin, shall not be deemed any such abetment, pro¬ 
curing, counselling, aiding, assisting, or comforting, as thereby to 
incur any pain or forfeiture. 

His abettors, })roaircrs, ami comiscllors, and also their aiders, 
assistants, and comforters.^ An indictment against any such per¬ 
son must be, harwing the principal to be a maintainer of the Ju¬ 
risdiction of the pope; and to say, against the form of the statute 
only, is not sufficient. 1 H.H. 332. 

Charitable giving of reasonable alms.l This special clause of 
giving alms not to make an aider or comforter, if the alms be 
reasonable and without covin, though the offender be not im¬ 
prisoned nor under bail, seems to be but agreeable to the com¬ 
mon law; and therefore it seems, even by the common law, if a 
physician or surgeon minister help to an offender sfek or w'ounded, 
though he know him to be an oftender even in treason, this makes 
him not a traitor, for it is done upon the account of common hu¬ 
manity ; but it w’ill be misprision of treason, if he know it, and do 
not discover him. 1 H.H. 332. 

7. Finally, by the 3 Ja. c. 4. If any person shall, either 4 ipon 
the seas, or beyond tlicb seas, or in any other place within the 
king’s dominions, put in practice to absolve, persuade, or wiih- 
draw any of his majesty’s subjects from their natural obedience, 
or to reconcile them tt) the pope or stHj of Rome, or to any cviher 
prince, sUite, or potentate; or shall be willingly so absolved or 
withdrawn as aforesaitl, or willingly reconciled, or shall promise 
obedience to any such pretended authority, prince, state, or po¬ 
tentate; he, his procurers and counsellors, aiders and maintainers, 
knowing the same, shall be guilty of high treason. §22, 23. 

But this shall not extend to any person who shall be re¬ 
conciled to the pope or see of Uoiiif. (for and touching the point 
of ^o being reconciled only) that shan return into this realm, and [ jgQ i 
thereupon within six days before the bishop of the diocese or two 
justices of the peace of the cdbnty wlicre he shall arrive, submit 
himself and take the oaths (of allegiance and supremacy, 1 Jl\ 
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sessi 1; c, 8.): which oaths the said bishop or justices fhall cextify. 
at the next sessions, on pain of 40/. $ 24. 

And persons shall be tried for tliese offences, at the assizes of 
that county, or in the king’s bench, and be there proceetled 
against as if the treason had been committed in the county where 
the person shall be taken. § 25. • 

III. Peter-pence abolished. 

Peter-pence was an annual tribute of one penny, paid at Kome 
out of every family at the feast of St. Peter. Gibs. 87. 

And this, Inu the Saxon king, when he went in pilgrimage to 
Rome about the year 740, gave to the pope, partly as alms, and 
partly in recompense of a house erected in Rome for English 
pilgrims. God. 111. 356. 

And this continued to be paid generally until the time of king 
Henry the eighth, when it was enacted, that from thenceforth no 
person shall pay any pensions, censes, portions, peter-pence, or 
any other impositions, to the use of the bishop or see of Rome. 
25 H. 8. c. 21. 

IV. First fruits and tenths taken from the pope. 

First fimtSi annates, or primitia*, are the first fruits after the 
avoidance of every spiritual living for one whole year. These 
have been paid of very ancient time; for amongst the laws of 
king Ina, who began his reign in the year 712, there is an order 
for the payment thereof. But the poj)e did not obtain to have 
them appropriated to himself, until after the reign of king Ed¬ 
ward the first. 4 Inst. 120. God. Introd. 49. Degge P. 2. c. 15. 

T<mths, decimm, are the tenth part of the yearly value of all 
ecclesiastical livings. This })ayment wa» exacted from the clergy 
by*the pope in the reign of king Edward the first; and was some¬ 
times granted by the pope to the kings of this realm, especially 
for the aid of the Holy Land: but afterwards these tenths l>ecame 
wholly appropriated to the see of Rome. ^Inst. 120, 121. 

C 121 ] But by the 26 H. 8. c. 3. (z) The revenues of the first fruits 
and tenths are for ever^annexed to the imperial crown of this 
realm. (See iFirSSt iFcuitSl aub 

V. The pope's presentation to hen^ces. 

1. By the 25 Ed. 3. st. e.^if any reservation, collation, or pro-* 
vision be made by the court of Rome, of any archbishq)ricli:, 
bishoprick, dignity, or other benefieJb, in disturbance of the riglit- 


(z) And also by 1 El. c. 4. 



pane^ mi 

fill donors ^ the king shall present for that time» if sudi donors 
shall not themselves exercise thdir ri^t. And if persons lawfully 
presented shall be disturbed by such provisorsthen the said 
provisors, their procurators, executors, and notaries, shall be 
attached by their body, and brought in to answer, and if they be 
convict, they shall abides in prison without bail, till they have 
made line to the king and gree to the party grieved ; and before ' 
they be delivered, they shall make full renunciation, ancf find 
surety that they shall not attempt such things in time to come. 

And if they cannot be fbund, the exigent shall go against them. 

2. By the 38 Ed.3. st.2. To cease the perils that shall happen, 
because of provisions of benefices; it is ordained, that all persons 
obtaining such provisions, shall be punished according to the 
aforesaid statute of the 23 Ed.3. t and they who cannot be at¬ 
tached, if they appear not in two months, shall be punished 
according to the statute of provisors of the 27 Ed. 3. c. 1. {Jiereaftcr 
JbUawing.) 

3. By the 12l£.2. c. 15. No person shall pass or send out of 
the realm, without the king’s licence, to provide for himself a 
benefice; on pain that such proviso shall be out of the king’s 
protection, and the benefice to be void. 

4. And by the 13 B. 2. s/. 2. c. 2. If any shall accept a bene¬ 
fice contrary to the statute of the 25 Ed. 3. st. 6. he shall be ba¬ 
nished out of the realm for ever, and his lands and goods forfeited 
to the king. 

5. By the 3Jt.2.c.3. No person shall take to form any 
benefice of an alien, without the king’s licence: nor shall convey 
money out of the realm for such lerm, on pain of being punished 
as by the statute of provisors of the 27 Ed. 3. 

6. And by the 1 R.2. c. 12. If any alien shall purchase and 
occupy any benefice without the king’s licence, he shall be Com¬ 
prised within the statute of the 3R.2. c,3. and moreover shall [ 122 ] 
incur the forfeitures of the 25 Ed. 3. s£. 3. c. 22. {that he shall ‘be 

out of the king's 2 notection.) 

7. And finally, by the \GR.2. c.5. which is the famous sta¬ 
tute called the statute of proemunirc ; if any shall purchase or pur¬ 
sue, in the court of Home or elsewhere, any translation of any 
prelate out of the realm, or from one bi|hoprick to another, — 
he shall be put out of the king’s protection, his lands and goods 
forfeit to the king, and shall be attached by his body, if he may 
be found, and brought before the king and his council, there to 
answer, or else process to be mad| against him by praemunire 
facias, as in other statutes of provisors. 

Shall he 2 nit out of the kit^fs protection.'] By these words, the 
persons attainted in a writ olf preemunire are disabled to have 
any action or remedy by the king’s law or the king’s writs; for 
the law and the king’s writs are the things whereby a man is 
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protected and aided; so as he who is out of the king's protec¬ 
tion is out of the aid and protection of the law. 3 Inst, 12^. 

VI. Appeals to Rome, 

c 

. 1. The statutes concerning the prohibition of appeals to Rome, 

are but declaratory of the ancient law of the realm. 4 Inst, 340, 
341. 

2. The first attempt of any appeal to the see of Rome out of 
England was by Anselm, archbishop of Canterbury, in the reign 
of William Rufus; and yet it took no effect. 4 Inst. 341. 

And the same is opposed by the statutes following: 

3. By the 2“!Ed.3. c.l. called the statute of provisors, All 
the people of the king’s ligeance, which shall draw any out of the 
realm in plea, whereof the cognizance pertaineth to the king’s 
court, or of things whereof judgments be given in the king’s court, 
or which do sue in any other court, to defeat or impeach the 
judgments given in the king’s court, shall have a day containing 
the space of two months by warning to be made to them, to ap¬ 
pear before the king and his council, or in his chancery, or be¬ 
fore the king’s justices of the one bench or the other, to answer 
to the king for the contempt. And if they come not at the day 
to be at the law, they, their procurators, attornies, executors, 
notaries and niaintainers, shall be put out of the king’s protection, 
and their lands and goods forfeit to the king, and their bodies 

[ 123 ] (wheresoever they may be found) shall be taken ajid imprisoned 
and ransomed at the king’s will; And upon the same a writ shall 
be made to take them by their bodies, and to seize their lands 
and goods into the king’s hands ; and if it be returned that they 
be not found, they shall be put in exigent and outlawed- 

4. By the 38 Ed. 3. st.2. To cease the perils that shall hap- 
ppn, because oT citations out of the court of Rome, upon causes 
whose cognizance pertaineth to the king’s court, it is ordained, 
that all persons obtaining such citations shall be punished accord¬ 
ing to the statute of the 25 Ed.3. st.6. {above recited) ,* and they 
who cannot be attached, if they ap[)car not in two months, shall 
be punished according to the aforesaid statute of provisors. And 
the king, clergy, and Kiity do mutually engage to stand by one 
another in defence of this act. 

5. By the 13 It. 2. st. 2. c. 3. If any person shall bring or seiid 
into the realm any summons, sentences, or excoipmuiiications 
against any person for exeiuting the statute of provisors, he shall 
be imprisoned, and forfeit liis lands and goods, and incur the 
pain of life and member : And Jf any pr^te make execution 
thereof, his tcmporaltics shall be taken into the king’s hands; 
and if any person of less estate than a prelate make such execu- 




tion, he sha|l be imprisoned, and make fine and ransom by the 
discretion ot the king’s council. 

6. By the statute of praemunire, 16i?. 3. r.5. If any shall' 
purchase or pursue, in the court of Rome or elsewhere, any 
processes, sentences of excommunication, bulls or instruments, 
against any persons executing judgments in the king’s courts, or 
shall bring within the reafm or receive the same, he shall be put . 
out of the king's protection, his lands and goods forfeit to the 
king, and shall be atbiched by his body if he may be found, and 
brought before the king and his council there to answer, or else 
process to be made against him by prmmunire facias, as in other 
statutes of provisors. 

Or elsewhere.'} It hath been said, that suits in the ecclesiasti¬ 
cal courts within this realm are within these words, if they con¬ 
cern matters, the cognizance whereof belongs to the common law; 
as where a bishop deprives an incumbent of a donative, or ex¬ 
communicates a man for hutiting in his parks. 1 Ha’ao. 51. 

But it seeuieth that a suit in those courts, for a matter which 
appears not by the libel itself, but only by the defendant’s plea or 
«[)ther matter subsequent, to be of temporal cognizance (as where [ 124 ]J 
a plaintiff libels for tithes, and the defendant pleads that they 
were severed from the nine parts, by which they became a lay fee), 
is not within the statute; because it appears not that either the 
plaintiff or the judge knew that they were severed. 1 Haw. 52. 

7. Finally, by the 24 H. 8. r. 12. All causes testamentary, 
causes of matrimony, and divorces, rights of tithes, oblations, and 
obventions (the knowledge whereof by the goodness of princes of 
this realm, and by the laws and custom of the same, appertaineth 
to the spiritual jurisdiction of this realm) shall be determined 
within the king’s jurisdiction and authoritj’^, and not elsewhere; 
any foreign inhibitions, appeals, sentences, summons, cita^ons, 
suspensions, interdictions, excommunications, restraints, judg¬ 
ments, or other process, or impediments whatsoever notwith¬ 
standing. And all spiritual persons shall and may use, minister, 
and execute all divine services, any foreign citations, processes, 
inhibitions, suspensions, interdictions, excommunications, or ap¬ 
peals touching any the causes aforesaid, from or to the see of 
Rome, or any other foreign prince or court, to the contrary not¬ 
withstanding: And if they shall, by th^ occasion thereof, refuse 
to minister the same, they shall be imprisoned for a year, and 
make fine and ransom at tlie king’s pleasure. 

Ancl if any person in any of the causes aforesaid, shall attempt 
to procure from the see of Rome oi^ elsewhere, any foreign pro¬ 
cess or other the instruments abovementioned, or execute any of 
the same, or do any thing to*thc hindrance of any process, sen¬ 
tence, judgment, or determination in any courts of this realm, 
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for any the causes aforesaid; he, his fautors, coinforter.s, abettors^, 
procurers, executors, and counsellors, shall incur a pruemunire. 

Vri. Bringing bulls and oilier instruments from Rome, 

1. By the 25 H.S. c.21. If any person shall sue to the court 
• or see of Rome for any licence, faculty, or dispensation, or put 

any ^ the same in execution ; he shall incur a pnenuinire. 

2. And by the 2S H.S, c. 16. All bulls, breves, faculties, and 
dispensations heretofore obtained of the see of Rome, shall be 
void; and shall not be pleaded in any court of tins realm, on 
pain of praemunire. 

Yet it hath been holdcn, that the alleging of an ancient bull 
[ 125 3 in order to induce another principal matter, whereon to ground 
a title, without claiming any thing from the bull itself, is not 
within thU'statute. 1 Haisj. 51. 

3. By the 13 Eliz. c. 2. If any person shall use or put in urc 

. any bull, writing, or instrument, written or printed, of absolution 

or reconciliation obtained from the bishop of Rome or other 
* ' person claiming authority by or from him; or shall take upon 
him by colour thereof to absolve or reconcile any person, or to 
grant or promise to any person any such absolution or recon¬ 
ciliation, by any speech, preaching, teaching, writing, or any 
other open deed; or shall willingly receive and take any such 
absolution or reconciliation ; or shall obtain from the bishop of 
Rome any manner of bull, writing, or instrument, written or 
printed, containing any thing, matter, or cause whatsoever; or 
shall publish or by any means put in ure any such bull, writing, 
or instrument; he, his procurers, abettors and counsellors to the 
tact and committing of the said oflcnce, boing attainted according 
to tke course of the laws of this realm, shall be adjudged guilty 
of high treasoui. And all aiders, comibrters, or maintainers of any 
the said offenders, after committing any the said offences, to the 
intent to set forth, uphold, or allow the execution of the said 
usurped power, shall incur a prasmunire. 

And if any person, to whom any such absolution, reconci¬ 
liation, Indl, writing or instrument, shall be offered, moved or 
persuaded to be used, put in ure or executed, shall conceal the 
same offer, motion, or persuasion, and not disclose the same by 
writing or otherwise within six weeks to some of the privy coun¬ 
cil ; he shall be guilty of misprision of high treason. 

‘ And the justice of the pejee may inquire thereof {hut not hear 

and determine the same) within a year and a day after the offence 
committed. 23£/. r. 1. §8. 

And if any justice of the peace to whom any the said offences 
shall be declared, do not within fourteen days signify the same 
to one of the privy council; he shall incur a praemunire. 



I VIII. Popkhr hooks and reUchs: ■ ' ' ‘ 
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1. By the 3 4" 4f Ed. 6. c. 10 . All books called antiphoners, 
missals, grails, processionals, manuals, legends, pies, portuasses, 
primers in Latin and English, couchers, journals, ordinals, or 
qther books or writings^ heretofore used for the service of the 
cliurch, written or printed in the English or Latin tongue, other . 
than such as sliall be set forth by the king’s majesty, shrdl be 
clearly and utterly abolished, extinguished and forbidden for [ 126 ]] 
ever to be used or kept in this realm. 

And if any person or body corporate that shall have in his or 
their custody any of the said books or writings, or any images of 
stone, timber, alabaster or earth, graven, carved or painted, which 
have been taken out of or stand in any church or chapel, and do 
not destroy the same images and every of them, and deliver every 
of the same books to the mayor, bailiff, constable or chur^iwardens 
of the town where such books shall be, to be by them delivered 
over openly within three months next following after such deli¬ 
very, to the archbishop, bishop, chancellor or commissary of the 
diocese, to the intent that they may cause them immediately after 
cither to be openly burnt, or otherwise defaced and destroyed: 

(he, orfhri/,) shall for every such book or books willingly retained 
forfeit to the king for the first offence twenty shillings, for the 
second four pounds, and for the third shall suffer imprisonment 
at the king’s will. 

And il’ any mayors, bailiff’s, constables or churchwardens, do 
not within three months after receipt of the same books deliver 
them to the archbishop, bishop, chancellor or commissary; and 
if such archbishop, bishop, chancellor or commissary, do not 
within forty days after receipt of such books, burn, .deface and 
destroy the same : every of them so offending shall forfeit tg the 
king 40/. The one half of all which forfeitures,shall be to any 
of the subjects that will sue for the same. 

And the justices of assize in their circuits, and justices of the 
peace in their general sessions, may inquire of^ hear, and deter¬ 
mine the same. 

But nothing herein shall extend to any image or picture, set 
or graven upon any tomb, in any church, chapel, or church-yard, 
only for a monument of any king, pridee, nobleman, or other 
dead person, which hath not been commonly reputed and taken 
for a saint. 

Also, any person may use, keep, and have any primers in the 
English or Latin tongue, set forth ify King Hen. 8. so that the 
sentences of invocation or prayer to saints be blotted or put out 
of the same. • 

2. By the 13 EUs. c.2. If any person shall bring into, the 
realm any token or thing called by the name of Agnus Dei, or any 
crosses, pictures, beads, or such like vain and superstitious things 



**« l^pFKt 

front the bishop or see of Rome, or from any person^ authorized 
or claiming authority from the said bishop ot Rome to consecrate 
or hallow the same; and shall deliver, or cause or offer to be 
f 127 3 delivered the same or any of them to any subject of this realm,' 
to be worn or used j he, and also every ether person who shall 
receive the same to the intent to use /»hd wear the same, shall 
' incur a prmmunire. 

Provided, that if any person to whom any such Agnus Dei or 
other the things aforesaid shall be offered to be delivered, shall 
apprehend the party offering the same, and bring him to the next 
justice of the peace, if he shall be able so to do; or, for lack of 
sucli ability, shall within three days disclose the name of such 
person so offering the same and his dwelling place or place of 
resort (which he shall endeavour himself to knoAv by all the 
means he can) to the ordinary of the diocese, or to a justice of 
the peace of the shire where such person to whom such offer 
shall be made shall be resiant; and also if such person to whom 
such offer shall be made shall happen to receive any such Agnus 
Dei or other thing above remembered, and shall in one day next 
after such receipt deliver the same to a justice of the peace : in 
such case he shall not incur any danger or penalty. 

And it any justice of the peace, to w^hom any the said offences 
shall be declared, do not within fourteen days signify the same 
to one of the privy council, he shall incur a praemunire. 

3. By the 3.7. c.5. No person shall bring from beyond the 
seas, nor shall print, sell, or buy any popish primers, ladies’ 
psalters, manuals, rosaries, popish catechisms, missals, breviaries, 
portals, legends, and lives of saints, containing superstitious 
matter, printed or written in any language whatsoever, nor any 
other superstitious books, printed or written in theEnglish tongue, 
on jr«in of 405. for every book, one third to the king, one thiinl to 
him that shall ^me, and one third to the poor of the parish where 
such books shall be found, and the said books to be burned. §25. 

And two justices of the peace (and mayors within cities 
and towns corporate) may search the houses and lodgings of 
every popish recusant convict, or of every person whose wife is a 
popish recusant convict, for popish books and relicks of popery; 
and if any altar, pix, treads, pictures, or such like popish rclicks, 
or any popish book or books, shall be found in any of their 
custody, as in tlie opinion of the said justices (or mayor) shall be 
thought unmeet for such recusant to have or use, the same shall 
presently be delaced and l^jrnt, if it be meet to be burned; and 
C 128 3 if it be a crucifix, or other relic of any price, the same to be de¬ 
faced at the general quarter sessions of the peace in tlie county 
where the same shall be found, *and the same so defaced to be 
restored to the owner. § 26. 

fBut the 31 G.3. c.32. allows Catholicks, who shall take and 
subscribe the oath and declaration therein contained (for which 
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fvee 20 B.), to p«fomi the rites and cereihdiiles 

religion, under the regulations thereby prescribed; "Vid. infrdi 
XLVI.] 

Note; a recusant in general, signifleth any perspn, whether 
papist or other, who refuseth to go to church and to worship 
God after tlie manner of the church of England; a popish real- 
sanl, is a papist who so rcfuseth ; and a, popish recusant convipt, is 
a papist legally convicted of such offence. 

IX. Jesuits and popish priests. 

I. By the 2? jK/. c. 2. All Jesuits, seminary priests, and other 
priests whatsoever made or ordained out of the realm, or within 
the realm, by any authority derived or pretended from the see of 
Rome, shall depart out of the realm. $ 2. 

And it shall not be lawful for any Jesuit, seminary priest, or 
other such priest, deacon, or religious or ecclesiastical person 
whatsoever, being born within the realm, and made, ordained, or 
possessetl by any authority derived or pretendc<l from the see of 
Rome, by what name, title, or degree soever the same shall be 
called or known, to come into, be or remain in any part of the 
realm; and if he do, he shall be guilty of high treason. § 3. 

And every person w^ho shall wittingly and willingly receive, 
relieve, comfort, aid, or maintain any such Jesuit, seminary priest, 
or other priest, deacon, or religious or ecclesiastical person as 
aforesaid, shall be guilty of felony without benefit of clergy, § 4. 

And if any subject (not l>eing a Jesuit, seminary priest, or other 
such priest, deacon or religions or ecclesiastical person as is 
befi)re inentioncil) who shall be of or brought up in any college 
of Jesuits or seminary out of this realm in any foreign parts, shdl 
not ill six months next after proclamation in that behalf 4o be 
made in the city of London under the great seal of England, 
return into this realm, and thereupon (within two days next 
after such return) before the bishop of the diocese or two Justices 
of the peace of the county where he shall arrive, submit himself 
anti take the oath of supremacy; every such person who shall [ 129 3 
otherwise return into or be in this realm without submission as 
aforesaid, shall be guilty of high treasoiu § 6. 

And if any person shall wittingly aiui willingly, either directly 
or indirectly, convey, deliver or send, ^or procure to be conveyed 
or delivered to be sent out of this realm into any foreign parts; 
or shall otherwise wittingly or willijigly give or contribute any 
money or other relief to or for any Jesuit, seminary priest, or such 
Other priest, deacon, or religious or ecclesiastic^ person as is 
aforesaid, or to or for the maintenance or relief' of any college of 
Jesuits, or seminary out of the realm' in any foreign parts, or of 
any person then being of or in the same colleges or seminaries. 
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and D0t returned with submission, as in this act is ex^iressed ; h^ 
shall incur a praemunire. § 6. 

And every offence against this act may be inquired of, heard 
and determined, ns well in the court of king’s bench in the 
county where the same court shall for the time be, as also in 
any other county within this realm wliere the offence shall be 
* committed, or where the offender shall be taken. § 8. 

B'ut nothing herein shall extend to any such Jesuit, seminary 
priest, or other such priest, deacon, or religious or ecclesiastical 
person as is before mentioned, as shall within tliree days after 
he come into the realm, submit himself to some archbishop or 
bishop of this realm, or to some justice of the peace within the 
county where he shall arrive or land, and do thereupon truly and 
sincerely, before such archbishop, bishop, or justice of the peace, 
take the oath of supremacy, and by writing under his hand 
confess and acknowledge, and from thenceforth continue his due 
obedience to the laws and statutes of this realm in causes of 
religion. § 10. 

And every person who shall know and understand that any 
such Jesuit, seminary priest, or other priest abovesaid, shall be 
within this realm, and shall not discover the same to a justice of 
the peace, or other higher officer, in twelve days, but willingly 
conceal his knowledge therein, shall be fined and imprisoned at 
the king’s pleasure. And if such justice of the peace, or otlier 
such officer to whom such matter shall be so discovered, do not 
within twenty-eight days give information thereof to some of the 
privy council, he shall forfeit 200 marks. § 13. 

And such of the privy council to whom such information shall 
be made, shall thereupon deliver a note in writing, subscribed 
C 130 3 with his liand, testifying that such infbrmatioti was made to him. 
§ 14 - 9 ^ 

And all suclvoaths and submissions as shall be made by force 
oft this act, shall be certified into the chancery by the parties 
before whom the same shall be made within three months after 
such submission, on pain of 100/. to the queen. § J 5. 

And if any person so submitting himself shall within ten years 
after such submission made, come within ten miles of the 
place where the ejueen sjiall be, without special licence under her 
majesty’s hand, he shall take no benefit by his submission, but 
the same shall be void. $ 16. 

2. By the 35 El. c. 2. If any person who shall be suspected to 
be a Jesuit, seminary, or m:y>sing priest, being examined by any 
person having lawful authority in that behalf to examine him, . 
shall refuse to answer directly and truly whether he be a Jesuit, 
or a ;semuiary or massing priest; he shall be committed to 
prison by such as shall so examine him, and there continue until 



he shall make direct and tme answer to die«said questionsjwhere^* 
upon he shall be so examined. §11. 

3. And by tlie 3 •/. c, 5. Such person as shall first discover to 
any justice of the peace any recusant or other person who shall 
entertain or relieve any Jesuit, seminary, or popi^ priest, or 
shall discover any mass* to have been said, and the priest that 
said the same, within three days after the offence committed, and * 
by reason of such discovery any of the said offenders shaft be 

taken and convicted or attainted,-shall not only be freed from 

the danger and penalty of any law for such offences, if he be an 
offender therein, but also shall have the third part of the for* 
fciture, so as the total exceed not 150/.; and if it do exceed 150/. 
he shall have the sum of 50/. for every such discovery : and after 
conviction of the offender, he shall have a certificate from the 
judges or justices of the peace before whom the conviction shall 
happen, to be directed to the sheriff or other officer who shall 
seize tlie goods or levy the forfeiture, commanding him to pay 
the same out of the monies to be levied by virtue of the said 
forfeitures. § 1. 

[But by 31 G.3. C.32 §4-. No person who shall take and 
subscribe the oath therein appointed to be taken and subscribed 
(for which see 20 B.) in manner thereby required, shall 

l)e presented, indicted, sued, impeached, prosecuted, or convicted 
in any civil or ecclesiastical court of this realm, for being edu¬ 
cated in the popish religion, or for being a priest or deacon, or [ 131 ] 
entering into or belonging to any ecclesiastical order or com¬ 
munity of the church of Home. 

But the deportment of the ecclesiastic must be conformable 
to the regulations of the act; for which see itift'a, XLVI.J 

X. Saying or hearing mass, ^ 

1. By the 2SEl.c.l. Every person who shall say or sing 
mass, shall forfeit 200 marks, and be committed to the next gaol 
for one year, and further till he have paid the said sum. And 
every person who shall willingly hear mass, shall forfeit 100 
marks, and be imprisoned for a year. § 4. 

Which said forfeitures, by another clause in the said act, shall 
be one third to the king to his own use : one third to the king 
for relief of the poor in the parish where the offence sliall be 
committed, to be delivered by warrant to the principal officers 
in the receipt of the exchequer, wit^|out further warrant from 
the king; and one third to him who shall sue. And if such 
person shall not be able, or shall fail to pay the same within 
three months after judgment given, he shall be committed to 
prison till he have paid the same,- or conform himself to go to 
church. § 11. 
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And justices of assize and jusUces of the pence io thei^ 
open quarter sessions, may inquire of, hear, and determine the 
same. $ 9. 

But if the offender shall, before he be indicted, or at his ar¬ 
raignment or trial before judgment, submit and conform himself 
before the bishop of the diocese, or before the justices where he 
' shi^ be indicted, arraigned, or tried (not having before made 
like submission at his trial being indicted for the first offence); 
be shall be discharged upon his recognition of such submission 
in open assizes or sessions of the county where he shall be re¬ 
sident. § 10. 

2. And by the 3.7. c.5. Such person as shall first discover to 
any justice of the peace any mass to have been said, and the 
persons that were present at such mass, or any of them within 
three days next after the offence committed, and by reason of 
such discovery any of the said offenders shall be taken and con¬ 
victed or attainted, shall not only be freed from the danger and 
f 132 ] penalty of any law for such offences if he be an offender, but 
also shall have the third part of the forfeiture, so as the total 
exceed not 150/.; and if it do exceed 150/. he shall have the 
sum of 50/. for every such discovery; and after conviction of 
the offender, he shall have a certificate from the judges or justices 
of the peace before whom the conviction shall happen, to be 
directed to the sheriff or other officer who shall seize the goods 
or levy the forfeiture, commanding him to pay the same out of 
the monies to be levied by virtue of the said forfeitures. § 1. 

[But Ijy 31 G. 3. c. 32. § 4- No person who shall take and sub¬ 
scribe the oath therein-befbre appointed to be taken and sub¬ 
scribed in manner thereby required, shall be presented, indicted, 
sued, impeached, prosecuted, or convicted in any civil or eccle¬ 
siastical court of this realm, for hearing or saying mass, or for 
being present at, or performing or observing any rite, ceremony, 
practice or observance of the popish religion, or maintaining or 
assisting others therein : the 23 El. c.l. 27 El. c. 2. 35 El. c.2. 
Ir7.1.c.4. 3J.1.C.5. 3 C.l. c.2. and 25 C.2. c.2. notwith¬ 
standing. 

But the place of meeting and the deportment of the ecclesias¬ 
tic must be conformable to the regulations of the act, for which 
see ififruy XLVI.] 

XI. E'requenting conventicles. 

f 

By the 1 JV. c.l 8. commonly culled tlie act of toleration. 
Every justice of the peace may require any person that goejS'to 
any meeting for the exercise of religion, to make and subscribe 
the declaration of the 30 C.2. against popery, and also to take 
the oaths of allegiance and supremacy (or the declaration of 
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fideftty in he stiniples to take ah oathy$ atfd’iupon rehisal 
thereof^ shall commit him to prison withowt bail; and > shall cetv 
tify the name of such person to the next sessions; and if he shall 
upon n second tender at the sessions refuse to make and sub¬ 
scribe the declaration aforesaid, lie shall be then and there re¬ 
corded, and shall be taken thenceforth for a popish recusant 
convict, and suffer accordingly. 

And there is a clause in tlie said act, that nothing in that act 
contained shall give any ease, benefit or advantage, to any papist 
or popish recusant whatsoever. 

[But by the 31 G.S. $4'. No person conforming to it in the 
manner above stated, shall be prosecuted for being a papist, or 
reputed papist, or for professing, or being educated in the popish 
religion, or performing any rite or ceremony thereof under cer¬ 
tain regulations; for which see iryra^ XLVL] 

XII. Foreign education of papists. [ 133 3 

« ( 

1. By the 1 J. c.4. Every person who shall pass or go, or 
shall send any child or any other person under his government, 
into any the parts beyond the seas, out of the king’s obedience, 
to the intent to enter into or be resident in any college, seminary, 
or house of Jesuit priests, or any other popish order, profession ©r 
calling, or repair to any the same, to be instructed, persuaded or 
strengthened in the popish religion, or in any sort to profess the 
same; every such person so sending any child or other person 
beyond the seas to any such purpose, shall forfeit to the king 
loot .; and every such person so passing or being sent, shall in 
respect of himself only, and not of his heirs or posterity, be dis¬ 
abled to inherit, purchase, take, have or enjoy any lands, profits, 
goods, debts, duties, legacies or sums of money within this i Ailm, 
and all estates and interest in trust for him shal> be void. $ 6. 

But if such person or child so passing or sent shall after be¬ 
come conformable and obedient to the laws of the church, and 
shall repair to church, and continue in such conformity; he shall 
during such time as he shall so continue, be discharged of every 
such disability and incapacity. § 7. 

And by the same act. No woman, or*any child under the age 
of twenty-one years (except sailors or ship-boys, or the apprentice 
or factor of a merchant) shall be permitted to pass over the seas 
(except by licence of the king, or of six or more of the privy 
council under their hands); on paiq that the officer of the port, 
that shall willingly or negligently suner any such to pass, or shall 
not enter the names of such juissengers licensed, shall forfeit his 
office and his goods; and on pain that the owner of the ship that 
shall wittingly or willingly carry any such over sea without such 
licence, shall forfeit the ship and tackle; and every master or 



Apy o£^d»ig as ofofesaid, shall forfeit liis 
goodS} and be imprisoned for twelve months. § 8. 

, . The one half of all which forfeitures shall be to the king, attd 
half to him that will sue. § 9.*: 

2. And by the 3 *7. c. 5. If the children of any subject within 
this realiiL^ (the said children not being soldiers, mariners, mer- 
' charts or their apprentices or factors) to prevent their good edpr 
cation in England, or for any other cause, shall be sent or go 
[134] beyond seas, without licence of the king, or of six of the privy 
council (whereof the principal secretary,to be one) under their 
hands and seals: every such child shall take no benefit by any 
gift, conveyance, descent, devise or otherwise of any lands, leases 
or goods, until he, being of the age of eighteen years, take the 
oaths of allegiance and supremacy before a justice of the peace 
where the parent shall inhabit; and in the mean time the next 
of kin, who shall be no popish recusant, shall enjoy the same 
until he shall conform himself and take the said oaths and receive 
die sacrament: And after such oaths taken, and conforming and 
receiving the sacrament, he who received the profits shall make 
account thereof^ and in reasonable time make payment thereof 
and restore the value of such goods. § 16. 

And all such persons as shall so send such child or children 
ower seas, shall forfeit 100/. to him who shall discover and coiir 
vict the offender. 11 12 /E 6*.4. §6. §16. 

3. And by the 3 6\ c.2. If any person shall pass or go, or 
shall convey or send, or cause to be sent or conveyed any child 
or other person into any parts beyond the seas out of the king’s 
obedience, to the intent and purpose to enter into or be resident 
or trained up in any priory, abbey, nunnery, ])opish university, 
college or school, or house of Jesuits, priests, or in any private 
popish family, and shall be there by any Jesuit, seminary priest, 
friar, monk, or* other popish person, instructed, persuaded or 
sttengthened in the popish religion; in any sort to profess the 
same; or shall convey or send, or cause to be conveyed or sent 
any sum of money or other thing, for the maintenance of any 
child or other person gone or sent and trained and Instructed 
as is aforesaid, or under colour of any charity, benevolence or 
alms towards the relief qf any priory, abbey, or nunnery, college, 
school or any religious house; every person so sending, convey¬ 
ing, or causing to be sent and conveyed, as well any such child 
or other person, as any sum of money or other thing, and every 
person being sent beyond t^e seas, shall be disabled to sue or 
use any action, bill, plaint, or information in course of law, or to 
prosecute any suit in any court of equity, or to be committed of 
any ward, or executor or administrator to any person, or capable 
of any legacy or deed of gift, or to bear any office; and shall 
forfeit his goods, and shall forfeit his lands during life. § 1. 



Hie said^ offices tbr be 1itqeh*ed %tea#d^ i^d'^det^Mkied^fk 

the king’s bench, or at the assizes of such eotttities ’n^ere* the 
offendefs did last dwell or abide, or whence they departed out of [ 1S5 ]] 
the realm, or where they were takifen. $ S. 

Provided that^no person so sent or conveyed, that shall within 
six rnonths after his retfirn conform himself to the established 
religion, and receive the sacrament according to the statiM&s 
made concerning the conformity from popish recusants, shall 
incur any the said pen^ties. § 2. 

And if at any time af^r the said six months he shall so conform 
himself, he shall have his lands restored, during the time that he 
shall so continue in such conformity. § 4>. 

XIII. Popish children qf protestants. 

If any person not bred up by his parents from his infancy in 
the popish religion, and professing himself to be a popish recu¬ 
sant, shall breed up, instruct or educate his child or children, or 
suffer them to be instructed or educated in the popish religion, 
he shall be disabled of bearing any office or place of trust or 
profit, in church or state: And all such children as shall be so 
brought up, instructed or educated, shall be disabled of bearing 
any such office or place of trust or profit until they be perfectly 
reconciled and converted to the church of England, and shall 
take the oaths of allegiance and supremacy before the justices of 
the peace at the quarter sessions of the place where they shall 
inhabit, and thereupon receive the sacrament of the Lord’s sup¬ 
per, and obtain a certificate thereof, under the hands of two of 
the said justices. 25 C.2. r. 2. § 8. I [And by the 31 G.3. r.32., 
though po[)ish schools are permitted under certain regulatiqps, 

(for which sec ^CljOOf^, 4.) no schoolmaster pro^ssing the Ro¬ 
man catholic religion shall receive into his school for education 
the child of any protestant father. § 25.] 

XIV. Popish childi'en of papists. 

If any popish parent, in order to compel his protestant child 
to change his religion shall refuse to allow him a fitting main¬ 
tenance, suitable to the degree and ability of such parent, and to 
the age and education of such child; then upon complaint 
thereof to the lord chancellor, he shall make ordei^ therein. 

C.4. § 7. '• 

■ [And the court of chancery will also superintend the education 
o^ such protestant child, and'imopse restrictions on the access ^ 
and correspondence of his parents. Blake v. Leight Amh. S06.3 
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Papists not repairingtio churcJk 

!(. By the 5^6 Ed. 6, c. 1. §2. 1 El. c. 2. § 14. Alt,persons 
shall diligently and faithfully, having no lav^ul or reasonable, ex~ 
cuse to be absent, endeavour themselves to resort to their parish 
church or chapel accustomed, or upQif reasonable "let thereof 
• fO^ne othet' usual place wliere common prayer and such service 
of Crod shall be used in such time of let, upon every Sunday and 
other days ordained and used to be kept as holydays, and then 
and there to abide orderly and soberly during the time of common 
prayer, preaching or other service of God there to be used and 
ministered; on pain of punishment by the censures of the church 
fand also upon pain that every person so offending shall forfeit 
for every such offence \2d.; to be levied by the churchwardens 
of the parish where such offence shall be done, to the use of the 
poor of the same parish, of the goods, lands, and tenements of 
such offender, by way of distress. 1 El. c.2. § 14. only.] See 

tit. l. 2. l^olfuapsf, 4. lUiiblfc Uiocsjfiip, 1. 

And all archbishops, bishops, and all other their officers exer¬ 
cising ecclesiastical jurisdiction, as well in places exempt as not 
exempt, within their diocese, shall have power to reform, correct, 
and punish by censures of the church all offenders within any 
their jurisdiction or diocese. § 16. 

And the justices of assize may inquire of, hear, and determine 
the same. § 17. 

And the archbishop or bishop may at his liberty and pleasure 
associate himself to the justice of assize, for the inquiring of, 
hearing, and determining the same. § 18. 

But no person shall be molested for the said offence unless he 
be therer^indicted at the next assize. § 20. 

Tind the mayor of London, and all other mayors, bailiffs, and 
other head officers of cities, boroughs, and towns corporate to 
which the justice of assize do not commonly repair, shall have 
power to inquire of, hear, and determine the same yearly within 
fifteen days after Easter and Michaelmas, in like manner as the 
justices of assize may do. ^22. 

And all archbishops and bishops, and every of their chancel¬ 
lors, commissaries, archdeacons, and other ordiupries, having any 
peculiar ecclesiastical jurisdiction, shall have power as well to in¬ 
quire in their visitation synods; and elsewhere within their juris¬ 
diction, at any other time and place, to take accusations and 
informations of the said yffences committed within the limits of 
their jurisdiction, and to punish the same by admonition, excom- 
C 1S7 } munication, sequestration, or deprivation, and other censures and 
proems in like form as heretofore* hath been used in like cases by 
the king’s ecclesiastical laws. $ 23. 

Provided, that whatsoever persons offending in the premises 



^ shall for ^eir ofiences first recttive putiis^ntant ^’the ordinary, 

* having a testimonial thereof under the ordinary’s seal, shall not 
for the same offence eftsoons be convicted before the justices; 
and likewise receiving for the said offence punishmelit first by the 
justices, shall not for, the same offence eftsoons receive punish¬ 
ment of the ordinary. 24. 

All persons^ Except dissenters qualified by the act of«1!6ier- 
ation, who resort to some congregation of religious worship al¬ 
lowed by that act. 1 W. c. 18. § 2. 16. [And persons tj^o shall 
take the oaths, and colme to some congregation or place of reli¬ 
gious worship permitted to Roman catnolicks, by 31 G. 3. c. 32. 

— $ 9.] 

Having no lav^ul or reasonable excuse'] It hath been holden, 
that the indictment need not to shew that the party had no rea¬ 
sonable excuse for his absence; but the defendant if he have any 
matter of this kind in his favour, ought to shew it. 1 Haw. 13. 

And if the spiritual court proceeding upon this statute, refuse 
to allow a reasonable excuse, they may be prohibited: but if they 
proceed wholly on their own canons, they shall not be at all con¬ 
trolled by the common law, unless they act in derogation from it, 
as by questioning a matter not triable by them, :n> the bounds of 
a parish or the like; for they shall be presumed to be the best 
judges of their own laws. 1 Haw. 13. ‘ 

To some otJiei' usual place] And he who is absent from his own 
parish church shall be put to prove where he went to church. 

1 Haw. 13. 

To abide orderly and soberliy during the time] He who misbe¬ 
haves himself in the church, or misses either morning or evening 
prayer, or goes away before the whole service is over (7), is as 
much within the statute as he who is wholly absent. 1 Heew. 13. 

Thereof 'be indicted] The offence in not coming to cfTurch 
consisting wholly in a non-feasance and not supposing any ffict 
done, but barely the omission of what ought to be done, needs 
not be alleged in any certain place; for, properly speaking, it 
is not committed any where. I Haw. 13. 

And by the 3 J. c. 4. The justices of assize and justices of the 
peace in sessions shall have power to inquire, hear, and determine [ 138 3 
of all recusants and offences for notrepah'ing to church according 
to the meaning of former laws, as the justices of assize may do 
by such former laws; and also shall liave power at their assizes, 
and at the sessions (in which any indictment against any person 
for not repairing to church accordisg to such former laws shall 
be taken), to make proclamation, by which it shall be commanded 
•'that the body of such offender be rendered-to the sheriff* or other 
'kc^er of the gaol, before the next assizes or before the next 

(T) See Gibsm 964. cited I. 3- 
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sessions) respectively; end-if at the said next assizes Ar > sessions^ 
the offender so ptx)claiined shall not make appearance of record, 
then upon every such default recorded, the same shall be as suf¬ 
ficient conviction in law, as if upon the indictment a verdict had 
been found and recorded. § 7. , ‘ • 

And by the same statute of 3 J. c. 4. • If any person shall not 
reSoat every Sunday to some church, chapel, or usual place of com¬ 
mon prayer, and there hear divine service, according to the 1 El, 
c. 2., one justice of the peace of that division where the party shall 
dwell, on proof to him made of such default by confession, or 
oath of witness, may call the said party before him; and if he 
shall not make a sufficient excuse and due proof thereof to the 
satisfaction of the said justice, he may give warrant to the church¬ 
warden of the said parish wherein the said party shall dwell, to 
levy 12d. for every such default by distress and sale; and in de¬ 
fault of such distress, the said justice may commit him to some 
prison within the shire, division, or liberty wherein such offender 
shall be inhabiting, till payment be made; which said forfeiture 
shall be to and for the use of the poor of that parish wherein the 
offender shall be abiding at the time of the offence committed. 

§ 27. 

But no man shall be impeached upon this clause, except he 
be called in question for his default within one month after the 
said default made. $ 28. 

And no man being punislied according to this branch, shall 
for the same offence be punished by the 1 El. c. 2. Id. § 29. 

2. By the 23 El. c. 1. Every person above the age of six¬ 
teen years, who shall not repair to some church, chapel, or usual 
place of common prayer, but forbear the same contrary to the 1 El. 
c. 2. shall finfeit to the queen's majesty Jin- every month which he 
shair so forbear 20/.; and over and besides the said forfeitures, 
every person so'forbearing by the space of twelve months shall, 
t ] after certificate thereof in w'riting made into the king’s bench by 
the bishop of the diocese or a justice of assize, or a justice of 
the peace of the county where the offender shall dwell, be 
bound with two sufficient sureties in 200/. at least, to the good 
behaviour, and so to continue bound until he conform himself 
and come to church. § *5. Which said forfeiture shall be one 
third to the king to his (mm use ; one third to the king for relief (^ 
the poor in the parish where the offence shall be committed, to be de¬ 
livered by warrant to the principal officers in the receipt of the 
exchequer without further v\jarrant from the king; and one third 
to him who shall sue. And if such person shall not be able, or 
shall fail to pay the same within tiiree months after judgment' 
given} lie shall be committed to prison till he have paid the 
same,, or conform himself to go to church. $ 11. 

[And by 29 El, c. 6, $ 7. the lord treasurer, chancellor, and 
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chief bfiroil} or two of them,may dispose of tlie’diird part thereof: 

’for the maintenance as well of the poor and of the'honsesOf cmr* 
rection as of impotent and maimed soldiers, j 

But if die odender shall before he be indicted, or at his 
arraignment or trial before judgment, submit and conform him* 
self before the bishop of the diocese, or before the justices where 
he shall be indicted, arraigned, or tried (liaving not before 
like submission at his trial being indicted for the first offence ); 
he shall be discharged, upon his recognition of such submission 
in open assizes or sessions of the county where he shall be resident. 

$ 10 . 

Also every person which usually on the Sunday shall have in 
his house divine service by law established, and be thereat him¬ 
self most commonly present, and shall not obstinately refuse to 
come to church, and shall also, four times a year at least, be pre¬ 
sent at the divine service in the church of the parish where he 
shall be resident, or in some other common church or chapel of 
ease, shall not incur any pain or penalty for not repairing to 
church. § 12. 

Ami every grant, conveyance, bond, judgment, and execution, 
made of covinous purpose to defraud any interest, right, or title 
that may or ought to grow to the king or to any other person by 
any conviction or judgment on this statute, shall be void against 
the king and against such as shall sue for such penalty as afore¬ 
said. $ 13. 

BfU forbear the same contrartj io the 1 Bl. c. 2.] A person who 
was sick for part of the time contained in an information upon 
this statute, shall not be at all excused by reason of such sickness, 
if it be proved that he was a recusant both before and after; for 
it shall be intended Unit he obstinately forbore during that time. 

1 Haw. 14. 

Shall forfeit to the queries majcsti) for cvciy month'] It hafh 
been resolved, that this statute by inflicting 20/. for a month’s [ 140 ] 
absence, dispenseth not with the forfeiture of Vld. for the absence 
of one Sunday; for both may well stand together; and the 1 2d. 
is immediately forfeited upon the absence of each particular day. 

1 Haw. 13. 

For cvertf month] The time of a ihonth intended by this 
statute, shall be computed not by the kalendar, but by the number 
of days, allowing twenty-eight days to each, according to the 
common rule of expounding statutes, which speak generally of a 
fnonth. 1 Haw. 14. i 

Om third to, ^c.] This clause for distribution of the for¬ 
feitures is nevertheless consistent with the former part, in giving 
the whole forfeiture to the queen; it being usual in acts of par¬ 
liament, to give the whole penalty for any criminal matter to the 
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kingf and aftecivards in die same act to make distribudon tbereof 
and to .giTe part to him that will sue. 1 jHhvo. 18. 

And by the 29 El. c. 6. it is further enacted, that every feoi& 
ment, gift, grant, conveyance, alienation, estate, lease, incuin« 
brance, and limitation of use, of or out of jiny lands, made by any^ 
person which hath not repaired, or shall not repair to some 
'cIfnMch, chapel, or usual place of common prayer, contrary to the 
23AI/. c. 1. and which is revocable at the pleasure of such offender, 
or in any wise directly or indirectly intended for the behoof, re¬ 
lief, or maintenance, or at the disposition of such ofiender, or 
whereby such offender or his family shall be maintained,—shaU 
be utterly void as against the king for levying the penalties. $ 1. 

But this shall not extend to make void or impeach any grant 
or lease made bona Jide, without fraud or covin, whereupon the 
accustomed yearly rent or more shall be reserved, or any other 
conveyance made bond Jide upon good consideration, and without 
fraud or covin, which shall not be recoverable at the plcEisiire 
of the offender, otherwise than to give benefit to the king to enjoy 
such rents and payments during the continuance of such lease and 
grant. § 8. 

And every conviction for such offence shall be in the king’s 
bench or at the assizes, and not elsewhere; and shall from the 
justices before whom the record of such conviction shall remain, 
be estreated into the exchequer before the end of the term next 
misuing such conviction. § 2. 

And every such offender in not repairing to church as shall be 
thereof once convicted, shall in such of the terms of Easter or 
£ 141 ^ Michaelmas as shall be next after such conviction, pay into the 
exchequer after'the rate of 20/. for every month which shall be 
contained in the indictment whereupon the conviction shall be ; 
and^hall also, for every month after such conviction, without any 
other indictment or conviction, pay into the exchequer at two 
times a-year, viz. in every Easter and Michaelmas term, as much 
as shall then remain unpaid, after the rate of 20/. for every month 
after such conviction. And if default shall be made in any part 
of any payment aforesaid, the queen may, by process out of the 
exchequer, seize all the goods and Pim parts of the lands liable to 
such seizure or to the penalties aforesaid, leaving the third part 
only of such lands for the maintenance of the oifonder and his 
fomily. § 4. 

And for the more speedy conviction of such offender in nofc 
repairing to divine service, ||the indictment mentioning the not? 
coining of such offender to the church of the parish where he at 
any time before such indictment was or did keep house or re¬ 
sidence, nor to any other church, chapel, or usual place of com¬ 
mon prayer, shall be sufficient in the law; and it shall not be 
oeednii to mention in the indictment that the oi^nder was or is 



aihabititi » Whin th^ 'miim bat' if it >'^halt iia^etii •''faxyr spdi'' 
offender men not to within thiis reaitri, th& pail^ stmii'be* 
lieVed by plea to be put in and not OtbOrwis^r And upon die 
indictment of such ofiender) a proclamation shall bemiade at die 
assisses in which the inijlletment shall be taken (if the same be 
taken at any assize)^ by which it shall be cominahded, that the 
body of such offender shall be rendered to the sheriff befonvtljff^ 
next assizes; and if at the said next assizes the offender so pro» 
claimed shall not apj)ear of record, tlien upon such default re¬ 
corded, the same shall be as sufficient a conviction in law of 
the said offence as if a trial hatl been by verdict. § 5. 

Provided, that when such offender shall make submission and 
conform, or shall die; no ((irfeiture of 20/. for any month or 
seizure of the lands of the offender, from such submission and 
conformity or death, and satisfaction of all the arrearages of 20/. 
monthly, before such seizure due or payable, shall ensue or be 
continued against such offender. § 6. 

And the lord treasurer, chancellor, and chief baron of the ex¬ 
chequer, or two of them, may assign such third part given to the 
poor by the former act, as well for relief of the poor, and of the 
houses of correction as of impotent and maimed soldiers; as they [ 142 ] 
or any two of them shall appoint. § 7- 

And this act shall not extend to continue any seizure of any 
lands of such offender in the queen’s hands, after the offender’s 
death, which lands he shall have only for term of his life, or in 
the right of his wife. § 9. 

Ma^ seize all the goods'] The king, according to the better 
opinion, may seize the goods, but not grant them over, without 
an inquisition to be taken. 1 Hoxv. 20. 

And two parts of the lands] Hut the king cannot seize the 
lands till it appears by the return of an inquisition to that f)ur- 
pose to be awarded, of what lands the offenSfler was seised; 
because the king’s title to lands ought always to appear of record, 

I Haw^ 20. 3,/. 1. C.4. § 11, 12. iitfra, 143.] 

Shall not apjycar of record] If a recusant who was proclaimed 
at the assizes, render himself at the next assizes to plead or tra¬ 
verse ; he must appear in person, and he is to be in custody; for 
the words of the statute and of the proclamation are, tliat he shall 
render his body to the sheriff. Kelpng. 35. 

Of record] An actual personal appearance of the defendant 
will no way avail him; unless the same be entered of record. 

\Haw, 16. I 

And by the I J. c. 4. Where any seizure shall be had of the 
two parts of the lands for the, not payment of 20/. a month; such 
two parts shall, according to the extent thereofi go towards the 
payment of such 20/. a month being unpaid by any such recusant: 
and the third part thereof shall not be extended or -8eized.*by the 
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kingi^> not jajm&at of the 'isiiid'20^ ht month. And wh^e nfi5r 
iSeisure shall be had of the two parts as aforesaid, and such re¬ 
cusant shall die, the debt or duty by reason of his recusancy not 
being discharged; in such case the same two parts shall continue 
in his majesty’s possession until the residue of the said debt or 
duty shall be discharged: and the kingb^all not seize or extend 
"Tniji^third part descending to any such heirs, either by reason of 
the recusancy of his ancestors, or the recusancy of any such 
heirs. $ .5. 

And moreover, by the 3j. c. 4. it is further enacted, that every 
r offender in not repairing to divine service, being once convicted, 

shall in such of the terms of Easter and Michaelmas as shall be 
next after such conviction, pay into the receipt of the exchequer 
after the rate of 20l. for every month which shall be contained in 
the indictment whereupon such conviction shall be; and shall 
also for every month after such conviction, without any other in- 
[[ 14S ] dictment or conviction, forfeit 20l. and pay into the receipt of the 
exchequer aforesaid at two times in the year, viz. in every Easter 
and Michaelmas term, as much as shall then remain unpaid after 
the rate of 20/. for every month after such conviction; except in 
such cases where the king may by this act refuse the same, and 
take two parts of the lands of such offender, till the said party 
being indicted for not coming to church contrary to former laws 
shall conform himself and come to church. § 8. 

And every conviction so recorded, shall by the justices before 
whom the record of the conviction shall be, be certified into the 
exchequer, before the end of the term following such conviction, 
in such convenient certainty for the time and other circumstances, 
as the court of exchequer may thereupon award process for the 
seizure of the lands and goods of every such offender as the cause 
shaft require: And if default shall be made in any part of any 
payment aforesaid contrary to the form hereinbefore limited; 
then, and so often, the king may by process out of the exchequer 
seize all the goods, and two parts as well of all the lands, leases, 
and farms of such offender, as of all other lands liable to seizure, 
or to the penalties aforesaid by the true meaning of this act, 
leaving the third part only of the said lands, leases, and farms for 
the maintenance of the offender, his wife, children, and family. § 9. 

And the king shall have power to refuse the 20/. a month 
though it be tendered ready to be paid, and thereupon to seize 
two parts in three to be divided as well of all the lands, leases, 
and farms that at the time ^f such seizure shall be or afterwards 
shall come to any such offender in not coming to church, or to 
any other to his use, as of all other lands liable to such seizure, 
or to the penalties aforesaid, and the same to retain till such 
offender shall conform himself, in lieu of the 20/. montlily tliat 
during-suoli his seiaure and f^inev shall- incur. Saving to. all 



(otker thaiK lite. Jieiesi qc; ot)ifi^s>obiming^ ia 

iiiis their use,) all leases, rents,, conditians, ami oth^n'jjgUtaiand 
tides made and drnie without fraud, $ 11. ; ■ . 

But the king shall not take into his two parts, but leave to'anoh 
offender, his aiief mansion house, as part of his third part; and 
shall not demise, lease, *npr put over the said two. parts, nor any 
part thereof, to any recusant, nor to his use: And whosogr:;,r' 
shall take the same in lease or otherwise of his miyesty, shall give 
such security hot to commit nor suffer waste, as by the court of 
exchequer shall be allowed. $ 12. 

And no indictment against any person for not coming to [ 144 3 
church, nor any prod agnation, outlawry, or other proceeding 
thereu}K>n, shall he reversed for any default in form^ nor otherwise 
than by direct traverse to the point of not coming to church. $ 16. 

Provided, that if such person indicted shall submit and conform 
and repair to church, he may from thence be admitted to avoid 
and reverse the indictment and all proceedings thereupon, as if , 
this act had not been made. § 17. 

And every of the said offences against this act may be inquired 
of, heard, and determined before the justices of the king’s bench 
or of assixe, or before the justices of the peace in sessions. § 36. 

Shall he reversed for any default in fm'm.'} But it hath been 
resolved, that the party is only restrained from taking advantage 
of defects in the record itself, and that he may plead any colla¬ 
teral matter, as a pardon, or a former conviction. 1 Ilavo. 17. 

And that he may even reverse a judgment after verdict for any 
such defect in the record itself, as tends to the king’s prejudice, 
as the omission of a capiatur or the like: and that he may reverse 
an outlawry lor any common defect, upon putting in bail, and 
traversing the indictment as to the point of not coming to church; 
which is very agreeable to the purport of the whole clause,‘*the 
latter part whereof seems manifestly to qualify tiie generality of 
the former. 1 Haw, 17. 

[By the 31 0.3. c.32. $3. No person who shall take and 
subscribe the oath therein before appointed to be taken and sub¬ 
scribed by papists (for which see 20 B.), shall be con¬ 

victed or prosecuted upon, or shall be liable to be prosecuted 
upon the last recited statutes, or any of ihem, or upon any other 
statute, or any other law of this realm, by indictment, inform¬ 
ation, action of debt or otherwise, or shall be prosecuted in 
any ecclesiastical court, for not resorting or repairing to his 
dr her parish church or chapel, or ^ some other usual place of 
common prayer, to hear divine service, and join in public won?' 
ship, according to the forms and rites of the church of England, 
as by law established. But the laws for frequenting divine, sen-, 
vice on Sunday^ shall continue in force against all persons, except 
those w^iQ shall come to some coegeegation or -place of religidiii 



ivorsinp permitted that ac£ (for which see ii^ra kLVI.) or 
the act of Toleration,] 

C 145 ] XVI. Perverting others, or being perverted to popery. 

By the 2SEI. c. 1. All persons who 'shall have or pretend to 
power or shall put in pfractice to absolve, persuade, or w'ith- 
draw any of the subjects from their natural obedience, or to 
withdraw them for that intent from the established to the Romish 
religion, or to move them to promise any obedience to any pre¬ 
tended authority of the see of Rome or of any other prince, state, 
or potentate to be had or used within this realm, or shall do any 
overt act to that intent or purpose, shall be guilty of high trea¬ 
son. $ 2. 

And if any person shall be willingly absolved or withdrawn as 
aforesaid, or willingly be reconciled, or shall promise any obe¬ 
dience to any such pretended authority, prince, state, or potentate j 
he, his procurers and counsellors, shall be guilty of high trea¬ 
son. $ 2. 

And all persons that shall wittingly be aiders or muintainers of 
such persons so offending, knowing the same, or shall conceal 
any such offence, and shall not within twenty days after their know¬ 
ledge of the offence disclose the same to a justice of the peace 
or other high officer, shall be guilty of misprision of treason. § 3. 

Pretend to have power, or shall fmt in practice'^ Upon the in¬ 
dictment against Campion and others, 33 El. concerning which 
the judges were assembled at Serjeants’ Inn, it was resolved by 
them, that if any person shall pretend to have power to absolve, 
though he move none wdth an intent to draw them from their 
obedience; or shall move any with an intent to draw them from 
theTr obedience, though he pretend not to have power to absolve; 
both these acts* singly taken, are treason within the purview of 
tKis statute. Gibs. 536. [_Savil. 3.] 

XVII. Entering into foreign service. 

By the 3 J. c.4. If any gentleman or person of higher de¬ 
gree, or any person thal^ shall bear any office or place of captain, 
lieutenant, or any other place, charge, or office, in camp, army, 
or company of soldiers, or conduct of soldiers, shall go voluntarily 
out of the realm to serve any foreign prince, state, or potentate^ 
or shall voluntarily serve aijy such, before he shall become bound 
by obligation with two such sureties, as shall be allowed of by 
the officers, who shall take the bogd unto the king in the sum of 
20/. at the least with condition to the effect following, shall be a 
felon. The tenor of which condition followed!; §19. 

That if the within bounden A, B. shall not at any time then after 



be reconcfle^ to the {k^ or see of Ronv^lAov.sbidltenter into 
consent unto any plot or conspiracy whatsoeveraga^t tHe king's 
majesty, his heirs and successors, or any his and their estate and 
estates, realms or dominions, but shall within convenient time' 
after knowledge thereof, had, reveal and disclose to the king's 
majesty, his heirs and successors, or some of the lords of his or 
their honourable privy council, all such practices, plots, and coii^'’ 
spiracles ; that then the said obligation to be void. § 20. 

And the customer and comptroller of every port, haven, or 
creek, or one of them, or their or either of their deputy, may take 
the said bond; taking for the same 6(L and no more. Which 
said customer and comptroller shall register and certify every 
such bond into the court of exchequer once every year, on pain 
of 5/. §21. 

And where any such person shall pass out of the cinque ports 
or any member thereof ; the lorti warden of the cinque ports, or 
any person by him appointed, may take such bond as aforesaid. 

§ 42. 


XVIII. Refitsing the oaths and subscriptions» 

1. By the 7 J- c. 6. If any person of or above the degree of a 
baron or baroness, and above the age of eighteen years, shall 
stand and be presented, indicted, or convicted for not coming to 
church, or not receiving the sacramcTit according to law, before 
the ordinary, or other having lawful power to take such present¬ 
ment or indictment; then three of the privy council, whereof the 
lord chancellor, lord treasurer, lord privy seal, or principal 
secretary to be one, upon knowledge thereof shall require such 
})erson to take the oaths of allegiance and supremacy: And if sqiy 
other person of and above the saiil age and under the said degree, 
shall so stand and be presented, indicted, or convicted; or if thg 
minister, petty constable, and churchwardens, or any two of 
tlicin, shall complain to any justice of the peace, near adjoining 
to the place where any person aimplained of shall dwell, and the 
said justice shall find cause of suspicion; then any one justice of 
the peace, within whose commission or power such person shall 
be, or to whom complaint shall be made, shall upon notice thereof 
require such person to take the said oaths. And if any person 
being of the age of eighteen years or above shall refuse to take [ 147 3 
the said oaths duly tendered; then the persons authorised to 
give the said oaths, shall commit hini to the common gaol till 
the next assizes or sessions, where the said oaths shall be again' 
ih the said open sessions required of such person, by the justices 
of assize or of the peace then and there present; and if he shall 
then also refuse, he shall incur a prajmunire. (Except women 



covettiMvfao BhaU be comnutted only to prison, theri>to ranam 
without bail till they will take the said oaths.) $26. 

And every person refusing to take the said oaths, shall be dis¬ 
abled to execute any public place of judicature or bear any other 
c^ce (being no office of inheritance or ^ministerial function), cn: 
to use or practise the common or civil law, or the science of 
"*physick or surgery, or the art of an apothecary, or any liberal 
science for gain. $ 27. 

By 31 G.3. c. 32. Roman catholics who shall take and sub¬ 
scribe the oath and declaration herein contained, are exempted 
from prosecution for not resorting to a place of worship 
according to the rites of the church of England, provided they 
resort to a place of divine worship permitted by that act. Vid. 
supra XV. With regard to practitioners in Law, vid. ir^a 
XXXV.] 

2. By the 13 C.2. sf.2. c.l. No person shall be placed, 
elected, or chosen to any office or place of mayor, alderman, 
recorder, bailiff, town clerk, common councilman, or other office 
of magistracy, place, or trust, or other employment relating to the 
government of cities, corporations, boroughs, cinque ports, and 
other port towns; who shall not have received the sacrament 
according to the rites of the church of England, within one year 
next before such election: and in default thereofi every such 
election and placing shall be void, (a) 

3. And by the 25 C.2. c.2. For preventing dangers which 
may happen from popish recusants; every person who shall be 
admitted into any office civil or military, shall within three months 
after his admittance receive the sacrament of the Lord’s supper, 
according to the usage of the church of England, in some public 
church on the Lord’s day immediately after divine service and 
seilhon; and shall at the same time that he takes the oaths 
(which shall bef within six months after his admittance, 9G. 2. 

C 148 ] c! 26.) deliver into the court a certificate of his having so received 
the sacrament under the hands of the minister and churchwarden, 
and shall make proof of the truth thereofj by two witnesses upon 
oath ; all which shall be put upon record in the said court. $ 2, 3. 

And if he shall neglect or refuse so to do, he shall be disabled 
to hold such office, and the same shall be void. $ 4. 

And if he shall execute the same after such time is expired, 
and be convicted thereupon in the courts at Westminster or at 
the assizes; he shall be disabled to sue or use any action, bill, 
plaint, or information in cojtrse of law, or to prosecute any suit 
in any court qf equity, or to be guardian of any child, or exe<*> 
cutor or administrator of any person, or capable of any legacy, 
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or deed of or-to bear aiif ofiSce^ and diftH ibf'feib^SOO/i^ to ^ 
him who sHall sue. § 5. ’ • . » .<; ,i .<,/ . 

And at the same time when he takes the oaths, he ^all also 
make and subscribe this declaration following, under Ihet saihe 
penalties and forfeitures, ,viz. /, A.B., do declare, that I do‘helitn)e 
that there is not any transubstantiation in the sacrament of the 
Lord’s supper, or in the elements of bread and >winc, at or after thiT 
consea ation thereof ly any person whatsoever. § 9. 

[By 31 G. 3. c. 32. § 2. Roman catholics who may be chosen 
or otherwise appointed to bear the office of high constable or 
petty constable, churchwarden, overseer of the poor, ' or any 
other parochial or ward office, and shall scruple to take upon 
them any thing required by the law to be taken or done in 
respect of such employment, may and shall execute such office 
by a sufficient deputy, to be by them lawfully provided and ap¬ 
proved, and who shall comply with the laws in this behalf. Vide 
] G. 1. s^.2. c. 13. § 18. 

By the same act, § 18. no person shall be summoned to make 
the above-mentioned declaration against transubstantiatiqp, or 
be prosecuted for not obeying such summons. Q. Whether 
this shall excuse a neglect or refusal to make it in the above- 
mentioned case?] 

4. And by the 7 Ik 8 IV. c. 27. Every person who shall refuse 
to take the oaths of allegiance and supremaa/, when tendered to 
him by any person lawfully authorised to administer or tender 
the same; or shall refuse or neglect to appear when lawfully sum¬ 
moned in order to have the said oaths tendered to him,-shall, 

until he have duly taken the said oaths, be liable to suffer as a 
popish recusant convict. And for the better levying the penal¬ 
ties to the king, the persons tendering the oaths shall upon such [ 149 3 
refusal or default of appearance record and enter in parchment 
the Christian and surname, and place of abode of such person 
so refusing or not appearing, together w'ith the time of sucli 
tender and refusal or default of appearance, and shall deliver the 
said record or entry to the justices of assize at the next assizes, 
who shall forthwith estreat the same into the exchequer to be 
there entered of record, that the court may proceed thereupon 
as against popish recusants convict. § 1.* 

And no person who shall refuse to take the said oaths, or being 
a quaker shall refuse to subscribe the declaration of fidelity 
(which oaths and subscription the sheriff or chief officer taking 
the poll at any election of members o[ parliament at the request 
of any one of the candidates shall administer), shall be admitted 
to give any vote at such election. § 19. 

5., And by the 1 G. s/. 2. c. 13. Two justices of the peace^ or 
any other person who shall be by his majesty for that purpose 
specially appointed by order in the'privy council or by commis- 
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sio^-under-great seal) may administer and tenJer the daths 
.of/allegianicev supremacy^ and abjuration to any person’ whom 
they shall suspect to be dangeroiis or disaffected to Ms majesty 
or Ms government: and if any person to whom the said oaths 
^all be so tendered) shall neglect or Refuse to take the same; 
such justices or other person specially to be appointed as afore- 
"tNud, tendering the said oaths shall certify the refusal thereof to 
the next quarter sessions where such refusal shall be made; and 
the said refusal shall be recorded amongst the rolls of that ses¬ 
sions, and shall be from thence certified by the clerk of the peace 
into the chancery or king’s bench, there to be recorded amongst 
the rolls of such court, in a roll to be there kept for that purpose 
only; and every person so neglecting or refusing to take the said 
oaths, shall be from the time of such neglect or refusal adjudged 
a popish recusant convict. $ 10. 

And two justices or any other person so specially appointed 
as aforesaid, by writing under their hands and seals may summon 
any person to appear before them at a certain day and time 
therein to be appointed, to take the said oaths; which said sum¬ 
mons shall be served upon such person or left at his dwelling 
house or usual place of abode, with one of the family there; and 
if such person so summoned shall neglect or refuse to appear, 
then u}X)n due proof upon oath of serving the said-summons, 
] such justices or other persons as aforesaid shall certify the same 
to the next sessions, there to be entered upon the rolls; and if 
such person shall neglect or refuse to appear and take the said 
oatlis at the said sessions, the names of the person so certified 
being publicly read at the first meeting of the said sessions, such 
person shall be adjudged a popish recusant convict, and as such 
to forfeit and be proceeded against as if he had actually refused 
to ^ake the oaths; and the same shall be from thence certified 
by the clerk of the peace into the chancery or king’s bench, there 
Co be recorded in a roll to be kept tor that purpose only. $ 11. 

[But by 31 G. 3. c. 32. § 18. no person shall be summoned to 
take the oath oi supremacy^ or be prosecuted for not obeying such 
summons.] 


XIX. Armour and ammunition. 

1. By the 3 J. c. 5. All such armour) gunpowder, and mu¬ 
nition) as any popish recusant convict shall have in his house or 
elsewhere, or in the possession of any other at his disposition, 
shall be taken from them by warrant of four justices of the peace 
at their general or quarter sessions to be holden in the county 
where such popish recusant shall be resident (other than such 
necessary weapons as shall be thought fit by the said justices to 
remain and be allowed for the defence of such recusant’s perpon 
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or hotuie); and £iaid^(a4i;nmtu' and mmrutiQU'Qp Uikan^.shali.be 
kept at the costs of such recusant, in such places as the (Said four 
justices their said sessions shall appoint. $.27.. 

And if such person shall refuse to declare unto the said jus¬ 
tices, or to any of them, what armour he hath, or shall hinder 
or disturb the delivery thereof to any of the said justices, or to 
any other person authorised by their warrant to take and seise 
the same; he shall forfeit his said armour, gunpowder, and mu¬ 
nition, and shall also be4mpri$oned by warrant of any justice of 
the peace of such county for three months. § 28. 

Amd notwithstanding the taking away the same, the said 
popish recusant shall be chai'ged with the maintaining of the 
same, and with the buying, providing, and maintaining of horse 
and other armour and munition, in such sort as other subjects 
shall be appointed and commanded according to their several 
abilities and qualities; and the said armour and munition, at the 
charge of such popish recusant for them, and as their own pro- [ 151 3 
vision of armour and munition, shall be shewed at every muster, 
shew, or use of armour to be made within the said county. $ 29. 

2. And by the 1 fV. c. IS. It shall be lawful for any two jus¬ 
tices of the peace who shall know or suspect any person to be a 
papist, or shall be informed that any person is, or is suspected to 
be a papist, to tender, and they shall forthwith tender to him the 
declaration of the SO C, 2. st. 2. c. 1.: and if he shall refuse to 
make and subscribe the same, or shall refuse or forbear to appear 
before the said justices for the making and subscribing the same 
upon notice to him given or left at his usual place of abode by 
any person authorised in that behalf by warrant of the said jus¬ 
tices; he shall from thenceforth be liable to all the penalties, 
forfeitures, and disabilities in this act mentioned. $ 2. 

And the said justices shall certify the name, surname, 'knd 
usual place of abode of every such person, who being required 
shall refuse or neglect to make and subscribe the said declaf’- 
atioD, or to appear before them for that purpose; as also of 
every person who shall make and subscribe the same,—at the next 
sessions, to be there filed and kept amongst the records. $ 3. 

And no papist or reputed papist so refusing or making default, 
shall have in his house or elsewhere, or 4n the possession of any 
other to his use or at his disposition, any arms, weapons, gun¬ 
powder or ammunition (other than such necessary weapons as 
shall be allowed to him by order of the justices in sessions, for 
the uefence of his house or person); and two justices by tlieir 
warrant may authorise any person 'll! the day-time, with the 
asj^ista.iice of the constable or his deputy, to search for oil arms, 
weapqns, gunpowder, or ammunition, which shall be in the. 
house, custody, or possession of any such j^pist, or reputed 
papist, and seize the same for the use of the king; whidi said 
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justices shall ftt the next sessions deliver the same in open cou^ 
for the use aforesaid. § 4>. 

And every papist, or reputed papist, who shall not within ten 
days after such refusal or making default as aforesaid, discover 
and deliver, or cause to be delivered to sgme justice of the peace, 
all arms, weapons, gunpowder, or ammunition whatsoever, which' 
“he shall have in his house or elsewhere, or which shall be in the 
possession of any person to his use; or shall hinder or disturb 
any person authorised by warrant of two justices to search for 
f 152 1 and seize the same, shall be committed to the common gaol by 
warrant of two justices for three months without bail, and shall 
also forfeit the said arms, and pay treble the value of them to the 
king, to be appraised by the justices at the next sessions. § 5. 

And every person who shall conceal, or be privy or aiding or 
assisting to conceal, or who knowing thereof shall not discover 
to a justice of the peace the arms, weapons, gunpowder, or am¬ 
munition of any person so refusing or making default, or shall 
hinder or disturb any person authorised as aforesaid in searching 
for, taking, and seizing the same, shall be committed to the com¬ 
mon gaol by two justices, for three months without bail, and 
shall also forfeit treble the value of the said arms to the kins;. 
§ 6 . 

And if any person shall discover any concealed arms, weapons, 
ammunition or gunpowder belonging to any person refusing or 
making default as aforesaid, so as the same may be seized; the 
justices on delivery of the same at the sessions, shall as a reward 
for such discovery, by order of sessions allow him a sum of 
money amounting to the full value of the arms, weapons, ammu¬ 
nition or gunpowder so discovered: the said sum to be assessed 
by the judgment of the said justices at their said sessions, and to 
be levied by distress and sale of the goods of the offender. § 7. 

But if any peVson who shall have so refused or made default, 
sliall desire to submit and conform, and for that purpose shall 
present himself before the justices at the next sessions where his 
default shall be certified, and shall there in open court make 
and subscribe the said declaration, and take the oaths of alle¬ 
giance and supremacy, he shall be discharged. § 8. 

XX. Horses, 

No papist or reputed papist, so refusing or making defai^t in 
making and subscribing thc^ declaration as by the last-mentioned 
act of the 1 W, c. 15., shall have or keep in his possession any 
horse above the value of 51 .; and two justices by their warrant 
may authorise any person, with the assistance of the constable or 
his’deputy, to search for and seize the same for the use of the 
king. 1 W. c, 15. $9. ’ 
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,And if any p€;rson shall conc^al^ or /be aidii^ in concealing 
ahy such horse; he shall be committed to pd^n by su^ war* f 153 ] 
rant without bail ibr three monthS) and shall also forfeit to the 
king treble value of such horse, which value is to be settled as 
aforesaid. § 10. (b), ^ 

XXI. Popish baptism* 

Every popish recusant who shall have a child bom, shall, 
within one month next after the birth, cause the same to be bap¬ 
tised by a lawful minister, according to the laws of the realm, in 
the open church of the parish where the cliild shall be bom, or 
in some other church near adjoining, or chapel where baptism is 
usually administered; or if by infirmity of the child it cannot be 
brought to such a place, then the same shall within the time 
aforesaid be baptised by the lawful minister of any of the said 
parishes or places : on pain that the father of such child if he be 
living one month after the bii’th, or if he be dead then the mother 
of such child, shall forfeit 100/.; one third to the king, one third 
to him who shall sue in any of the king’s courts of record, and 
one third to the poor of the said parish. 3JI c.5. §14. 

XXII. Popish marriage. 

1. By the 3 J. c.5. Every man, being a popish remsant convict^ 
who shall be married otherwise than in some open church or 
chapel, and otherwise than according to the orders of the church 
of England, by a minister lawfully authorized, shall be disabled 
to have any estate of freehold into any lands of his wife as tenant 
by courtesy; and every woman being a popish recusant convict, [ 154 ] 
who shall be married in other form than as aforesaid, shall be dis¬ 
abled not only to claim any dower of the inheritarme of her hus¬ 
band, or any jointure of the lands of her husband, out also of her. 


(5) It is to be observed here, that the 1 fF. c. 15. which introduces 
the penalties and disabilicics mentioned in this and the preceding 
number, is not noticed by the 31 G. 3. c. 32.; and the 30 C. 2. st, 2. 
c. 1. is not farther mentioned in that act, than with regard to persons 
coming into the king’s presence, &c. Vid.* the act, § 20. et in/rOt 
XXXII. May not therefore the declaration of the 30 C. 2. st, 2. c. 1. 
(against transubstantiation and the adoration of saints, infra^ XXIX.) 
still be required of catholics, who have conformed to the 31 G. 3. 
c. 32.,'and must they not make it in order to avoid the two last men¬ 
tioned disabilities? especially as the (^nalties of the 1 fK c. 15. 
attach not upon conviction in a prosecution or suit in any court for 
being a papist, &:c. which is remedied by 31 G. 3. c. 32. § 4. but upon 
cortiftcate by two Justices of the peace, of the refusal of a papist or 
reputed papist to make and subscribe the abovc*mentioned declar¬ 
ation. 
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widow's estate and firankbank in any customary lands whereof 
her husband died seised, and likewise be disabled to have any 
part of her husband's goods; And if any such man shall be mar¬ 
ried with any woman, otherwise than as aforesaid, which woman 
shall have no lands whereof he may be entitled to be tenant by 
the courtesy; he shall forfeit 100/., half to the king, and half to 
him that shall sue in any of the king’s courts of record. $ 13. 

2. But by the 26 G.2. c.33. §8. After March 25. 1754, if 
they shall be married any where in England, other than in a 
church or public chapel (unless by special licence from the 
archbishop of Canterbury), or without publication of banns, or 
licence, the marriage shall be void. [And by § 12. nothing in 
the 31 G.3. c. 32. shall extend to repeal any part of 26 G.2. 
C.S3.] (8). 


XXIII. Popish burial. 

If any popish recusant, man or woman, not being excommuni¬ 
cate, shall be buried in any place, other than in the church or 
churchyard, or not according to the ecclesiastical laws of this 
realm; the executors or administrators of every sucli person so 
buried, knowing the same, or the party that causeth him or her 
to be so buried, shall forfeit 20/., one third to the king, one third 


(8) It seems admitted in Scrimshire v. Scrimshire, decided in 1752 
by Sir Kdto. Simpson^ and reported 2 Hagg, Rep. 4^, that as a priest 
popishly ordained is a legal presbyter, a marriage by him according 
to the English ritual is good, for he is allowed to be a legal priest: 
and after taking and subscribing the oath and declaration in 31 G. 3, 
c. 32. § 1. may perform such rite without incurring any penalty. Id. 
§ 4. Thus it seems the better opinion that a marriage in this country 
after the popish ritual cannot be deemed legal: particularly, where 
•there has been no consummation, for the act of parliament prescrib¬ 
ing the form of marriage in this country has changed that condition 
in the contracting part in the Homan ritual, if holy church permit," 
to according to God’s holy ordinances and this difference between 
the rituals, which arc much alike, makes such a ceremony in this 
country nothing more than a contract. 2 Hagg. Rep. 401.404, 405. 
This, however, by cantn law is ipsum matrimoniuni; and that law 
(before 25. March 1754, from which day 26 G. 2. c. 33. § 13. took eftect 
to the contrary) would have enforced solemnization according to the 
English rites, till which ceremony takes place no restitution of con¬ 
jugal rights can be decreed, thougfi an English priest had intervened, 
if the marriage were not ly the English ritual. But in Fielding'^ 
case, in 1705,_ a marriage in Mr. /Vs own lodgings by a Komish 
priest in the suite of the Imperial Envoy, was held good on evidence 
of verba de preesentU spoken in English, so as to convict Mr. F. of 
polygamy in a second marriage, but non conslal that the ritual used 
was not the protestant. 5 St. Tri. 610. 
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to him'that shall stto in’any of the king’s- dourts of record,"aftd ' 
one third to the poor of the parish where' such person died:' 

3,7. C.5. § IS, fAnd by the 31 G.3. c.32, §11. the benefit of 
that act shall not extend to any Roman catholic ecclesiastib who 
shall officiate at any funeral in any church or churchyard.] 

XXIV. Heirs of popish recusants. 

If any recusant shall die, his heir being no recusant; such 
heir shall be freed from all penalties and incumbrances in respect 
of his ancestor’s recusancy: And if at the decease of such recu¬ 
sant his heir shall be a recusant, and after shall become conform¬ 
able and obedient to the laws of the church, and repair to church, 
and continue there during the lime of divine service and sermons, ^ 155 ] 
and also shall take the oaths of allegiance and supremacy before 
the archbishop or bishop of the diocese ; such heir shall be freed 
from all penalties and incumbrances happening by reason of his 
ancestor’s recusancy. I J. c.4. § 3. I W. c. 8 . 

But if the heir of any recusant shall be within the age of six¬ 
teen years at the decease of his ancestor, and shall after his age 
of sixteen years become a recusant; such heir shall not be freed 
of any of the penalties and incumbrances happening by reason of 
his ancestor’s recusancy, until he shall submit or conform him- 
selfi and become obedient to the laws of the church, and repair to 
churchy and take the oaths of allegiance and supremacy as afore¬ 
said ; and yet nevertheless, from and after such submission and 
oath taken, every such heir shall be freed from all penalties and 
incumbrances happening by reason of his ancestor’s recusancy. 

1,7 c. 4. § 4. 1 JV, c, 8 . 

XXV. Popish xeife recusant convipt. 

• 

1 . By the 3,7. c.S, Every married woman being a popish 
rccumnt convict (her husband not being a popish recusant convict) 
who shall not conlbrm herself, but shall forbear to repair to some 
church or usual place of common prayer, there to hear divine 
service and to receive the sacrament, by the space of one whole 

year next before the death of her husbafid,-sliall forfeit to 

the king the issues and profits of two parts of her jointure and of 
her dower during her life, out of any lauds which were her hus¬ 
band’s, and also be disabled to be executrix or administratrix of 
her said husband, and to liavc or demand any part or portion of 
her said deceased huslxind’s goods or chattels. § 10 . 

2 . And by the 7,7 c. 6 . If any married woman, being con¬ 
victed as a popish recusant for not coming to church, shall not in 
three months conform herself and repair to church and receive 
die sacraineul : she shall be committed to prison by one of the 
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privy Couik;!!, or the bishop of the diocese, if she be a baroness; 
or if she be under that degree, by two justices of the,peace (o^ 
whereof to be of the quorum), until she shall conform herself and 
come to church and receive the sacrament; unless her* husband 
shall pay to the king 10/. a month, or t|ie third part of his lands 
at his own choice, so long as she remaining a recusant convict 
shall continue out of prison. § 28. 

XXVI. Popish servants or sqjottmers. 

By the 3 J. c. 4. Every person who shall willingly maintain, 
retain, relieve, keep, or harbour in his house, any servant, so¬ 
journer, or stranger, who shall not repair to some church, or cha¬ 
pel, or usual place of common prayer to hear divine service, but 
shall forbear ,the same for a month together, not having a reason¬ 
able excuse, shall forfeit 10/. a month. § 32. 

And every person who shall knowingly retain or keep in his 
service, fee, or livery, any person who shall not repair to some 
church, chapel, or usual place of common prayer to hear divine 
service, but shall forbear the same for a month together, shall 
forfeit 10/. a month. § 33. 

But this shall not extend to punish or impeach any person, 
for maintaining, retaining, relieving, keeping, or harbouring his 
father or mother wanting (without fraud or covin) other habita¬ 
tion or suiBcient maintenance, or the ward of any such person, 
or any person that shall be committed by authority to the custody 
of any by whom they shall be so rclievetl, maintained, or kept. 
§ 34. 

The said offences to be inquired of, heard, and determined, 
before the justices of the king’s bench, or of assize, or before the 
justices of the peace in sessions. § 36. 

[But by the 31 G.3. c.32. §3. No person who shall take and 
subscribe the oath therein before appointed to be taken (for which 
see 20 B.) shall be convicted or prosecuted upou the 

statute of 3J. c.4. for keeping or having any servant or other 
person, being a papist or reputed papist, or person professing the 
popish religion, who shall not so repair to his or her parish 
church or chapel, or*some such other usual place of common 
prayer as aforesaid.] 

XXVII. Popish schoolmasters. 

1 . By the ^3 EL c.l. If any person shall keep or maintain 
any scihoolmaster, which shall not repair to church or be allowed 
by the bishop of the diocese; he shdl forfeit 10/. a month. .$ 6. 

Provided, that no such ordinary or their ministers, shall take 
any thing for the said allowance.———And if such schoolmaster 



or tether s)iaH teach control^ to tbia -iwt;* he i^iaU be dts* 
abled to be a teacher of yOutn, and be imprisoned for a yearl 

§ 7. ^r'' 

The said forfeiture to be, one third to the king to his ovm use; 
one third to the king for’ relief of the poor in the’ parish Where 
the oflence shall be committed, to be delivered by warrant to 
the principal olTicers in the receipt of the exchequer without fur¬ 
ther warrant from the king; and one third to him who shall sue: 
and if such person shall not be able, or shall fail to pay the same 
within three months after judgment given, he shall be committed 
to prison till he have paid the same, or conform himself to go to 
church. § U. 

But if the offender shall, before he be indicted, or at his ar¬ 
raignment or trial before judgment, submit and conform himself 
before the bishop of the diocese, or before the justices where he 
shall be indicted, arraigned, or tried (having not before made 
like submission at his trial being indicted for the first offence ); 
he shall be discharged, upon his recognition of such submission in 
open assizes or sessions of the county where he shall be resident. 

§ 10 . 

2 . And bj' the I J. c. 4'. No person shall keep any school or 
be a schoolmaster, out of any of the universities or colleges of 
thi,s realm, except it be in some public or free grammar school^ 
or ill some such nobleman’s or gentleman’s house as are not recu¬ 
sants, or where the schoolmaster shall be specially licensed by 
the archbishop, bishop, or guardian of the spiritualities of tlie 
diocese; on pain that as well the schoolmaster, as also the party 
that shall retain or maintain any such schoolmaster, shall forfeit 
each of them 4’Os. a day; the one half of which forfeitures shall 
be to the king, and half to him that will sue. § 9. 

[But by the 31 G.3. c.32. Homan catholics who have con¬ 
formed to the regulations of that act are entitled lo teach youth^ 
as tutors or schoolmasters, under certain regulations; for which 
see ^cgoolSt, 4.] 

XXVIII. Papists shall not succeed to the crown of 

this realnu * 

1 . By the 1 PF. sess.2. C.2. Every person that shall be re¬ 
conciled to, or shall hold communion with, the see or church of 
Rome, or shall profess the popish religion, or shall marry a pa¬ 
pist, shall be excluded and be for ever incapable to inherit, possess, 
or enjoy the crown and government of this realm; and in such [ 158 3 
case the people shall be absolved of their allegiance; and the 
crown shall descend to, and be enjoyed by, such person, being a 
protestant, as should have inherited and enjoj'cd the same) incase 
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tbe pelrson so reconciled^ holding communion^ or professing, or 
marrying as aforesaid were naturally dead. $ 9. 

And every king and queen who shall come to and succeed to 
■the imperial crown of this kingdom, shall on the first day of the 
meeting of the first parliament next a/ter their coming to the 
crown, sitting on the throne in the house of peers in the presence 
of the lords and commons, or at their coronation before such 
person who shall administer the coronation oath at the time of 

their taking the said oath (which shall first happen)-make 

and subscribe the declaration of the SOC.2. But if he or she 
shall be under the age of twelve yeai's, then every such king and 
c}ueen shall make and subscribe the same at their a)ronation, or 
at the first day of the meeting of the first jmrliament as aforesaid, 
which shall first happen after such king or queen shall have at¬ 
tained the said age of twelve years. § 10. 

2 . And bv the second article of the union of the kinffdoms of 
England and Scotland, All papists, and persons marrying papists, 
shall be excluded from, and for ever incapable to inherit, possess, 
or enjoy the imperial crown of Great Britain and the dominions 
thereunto belonging; and in every such case, the crown and go¬ 
vernment shall descend to, and be enjoyed by, such person, being 
a protestant, as should have inherited and enjoyed the same in 
case such papist or person marrying a papist w'as naturally dead. 
5 An. c.S. 

XXIX. Papists shall not sit in either house of parlia- 

ment. 

By the SOC.2. sL2. c. 1. No person that shall be a peer of 
the realm, or member of the house of peers, shall vote or make 
his proxy in the house of peers (c), or sit there during any debate 
in the said house of peers; nor any person that shall be a mem- 
Oer of the house of commons, shall vote in the house of commons, 
or sit there during any debate alter the speaker is chosen; until 
he shall first take the oaths of allegiance and supremacy, (and 
abjuration, 1 G. st.2. c. 13.) and make and subscribe this decla¬ 
ration following: viz. 

I A. B. do solemnly and sincerely, in the presence of God, 
profess, testily, and declare. That I do believe that in the sacra¬ 
ment of the Lord’s supper there is not any transubstantiation of 
die elements of bread and wine into the body and blood of 
Chi'ist, at or after the consecration thereof, by any person what¬ 
soever : And that the invocation, or adoration of the Virgin 
Mary, or any other saint, and the sacrifice of die mass, as they 


(c) A Roman catholic peer is not intitled to frank letters, Ld, Pettv 
V, Ld. Aucktandf 2 Bos. Sc l*ull. 1.39. 
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are now used in the church of Rome, are superstitious and iddia* 
troiis. And I do solemnly in the presence of God, profess, tes¬ 
tify, and‘declare. That I do make this declaration, and every 
part thereof, in the plain and ordinary sense of the words read 
unto me, as they are cqinmonly understood by English protest- 
ants, without any evasion, equivocation, or mental reservation 
whatsoever, and witliout any dispensation already granted me for 
this purpose by the pope or any other authority or person what¬ 
soever, or without any hope of any such dispensation from any 
person or authority whatsoever, or without thinking that I am 
or can be acquitted before God or man, or absolved of this de¬ 
claration, or any part thereofj although the pope, or any other 
person or persons, or power whatsoever, shall dispense with or 
annul the same, or declare that it was null or void from the be¬ 
ginning. § 2, 3. 

Which saiil oaths and declaration shall be solemnly and pub¬ 
licly made and subscribed betwixt the hours of nine in the 
morning and four in the afternoon, by every such peer and mem¬ 
ber of the house of peers at the table in the middle of the house, 
before he take his place in the house, and whilst a full house of 
peers is there with their speaker in his place; and by every such 
member of the house of commons, at the table in die middle of 
the said house, and whilst a full house of commons is there duly 
sitting with their speaker in his chair: and the same to be done 
in either house in such like order or method, as each house is 
called over respectively. § 4, 

And if any peer or member of the house of peers, or member 
of the house of commons, shall offend against this act; he shall 
be deemed and adjudged a popish recusant convict, and shall for¬ 
feit and suffer ns such; and shall be disabled to execute any 
office or place of profit or trust, civil or military; or to sit or vote 
in either house of parliament, or to make a profty in the house 
of peers; or to sue or use any action, bill, plaint, or information 
in course of law, or to prosecute any suit in any court of equity; 
or to be guardian of any child, or executor or administrator of 
any person, or capable of any legacy or deed of gift; (or to vote 
at any election for members of parliament, 1 G, si, 2. c. 13.); and 
shall forfeit 500/. to him who shall sue. • § 6. 

And it shall be lawful for the house of peers and house of com¬ 
mons, or either of them resj)ectively, as often as they shall sec 
occasion, to order and cause all or any of the members of their 
respective houses, openly in their resijective houses of parliament, 
to tiike tlie said oaths, and to make and subscribe the said de¬ 
claration, at such times, and in such manner, ns they shall appoint; 
And if any peer shall, contrary to such order made by their sai<l 
house, wilfully presume to sit therein, without taking the said 
oaths and subscribing the said declaration; he shall be disabled 
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to sit in the said house of peers and give any voice therein^ either 
by proxy or otherwise, during that parliament: And if any mem¬ 
ber of the house of commons shall, contrary to such order made 
by their house, wilfully presume to sit therein, without taking the 
said oaths, and making and subscribing the said declaration; he 
shall be disabled to sit in the said house of commons, or to give 
any voice therein, during that parliament. § 7. 

And where any meml>er of the house of commons shall be so 
disabled to sit or vote, his place shall be void ; and a writ shall 
issue for the election of a new member. § 8. 

And during the time of taking the said oaths, and making and 
subscribing the declaration, all proceedings shall cease; and the 
said oaths, declaration, and subscription, together with a schedule 
of the names of the persons who shall take and subscribe the same, 
shall be made and entered in parchment rolls provided by the 
clerk of the house of lords and the clerk of the house of com¬ 
mons ; and none of the peers or members shall pay to such clerk 
above 12rf. for such entry: All which rolls the said clerks shall, 
without fee, shew to any person desiring to look upon the same. 
$ 11 . 

XXX. Papists \reciisants convict~\ shall not present to 

benefices, 

1 . By the 3.7. c. 5. Every person being a popish recusant con¬ 
vict^ shall be utterlij disabled to present to any benefice with cure 
or without cure, prebend, or any other ecclesiastical living; or to 
C 161 3 collate or nominate to any free school, hospital, or donative; (W 
to grant any avoidance of any benefice, prebend, or other eccle¬ 
siastical living. § 18. 

And the chancellors and scholars of the university of Oxford^ so 
often as any of them shall bevouf shall have the presentation, no¬ 
mination, collation, and donation of and to every such benefice, 
prebend, or ecclesiastical living, school, hospital, and donative, in 
the counties of Oxford^ Kcril, Middlesex, Sussex, Surrey, Hampshire, 
Berkshire, Buckinghamshire, QUnicestershire, Worcestershire, Staf¬ 
fordshire, Warvoickshirc, Wiltshire, Somersetshire, Devonshire, Cot-n- 
•wall, Dorsetshire, Hcrefdcdshire, Northamptotishire, Pembrokeshire, 
Caermarthenshire, Brecknockshire, Monmouthshire, Cardiganshire, 
Montgomeryshire, the city of London, and in every city and town 
being a county of itself within any of tlie limits and precincts of 
any of the counties aforcsai^l, as shall happen to be void during 
such time as the patron thereof shall be a recusant convict as 
aforesaid. $ 19. 

And the chancellor and scholars of the university of Cambridge 
shall have the presentation, nomination, collation, and donation 
of and to every such benefice, prebend, or ecclesiastical living. 
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school, hospital, and donative,'withitr die counties bf Essex, Hsrt* 
Jordshire^ BedJbrdsMre, Cambridgeshire, Htaitingdonshire, Suffolk, 
Nm^lk, Lincolnshire, Butlandshire, Leicestershire, Derl^shire, 
Nottinghamshire, Shropshire, Cheshire, Jjincashire, Yorkshire, the 
county of Durham, Norffiumherland, Cumberland, Westmoreland, 
Radnorshire, Denbighshire, Flintshire, Cm-narvonshire, Anglesey^ 
shire, Metionethshire, Glamorganshire, and in every city and town 
being a county of itself within the limits and precincts of any of the 
said counties, as shall happen to be void during such time as the 
patron thereof shall be a recusant convict as aforesaid. § *?0. 

Provided, that neither of the said chancellors nor scholars of 
either of the said universities, shall present or nominate to any 
benefice with cure, prebend, or other ecclesiastical living, any 
such person as shall then have any other benefice with: cure of 
souls: Anil if any such presentation or nomination shall be made 
of any such person so beneficed, the same shall be void. § 21. 

Bring a popish recusant convid] And this whether he be con¬ 
victed before the avoidance or after; for the words are general, 
that the university shall present so often ns any such benefices 
shall be void; anil avoidances before conviction are within the 


same mischief as avoidances after; and it would be a hard con- [ 162 ] 
struction that general words shall not be extended to remedy all 
cases which are within equal mischief Comyns, 182. Gibs. 771. 

Shall be utterly disabled^ They were utterly disabled before, 
by being made excommunicate, in § 2. as was observed by Finch 
solicitor, in the case of Knight and Dauneer; and therefore of 
what force soever institution or induction, when given upon such 
a presentation, may be against strangers, there is no doubt but 
the bishop may refuse to give it, and take the benefit of the lapse. 


in case no other presents, who hath right, and is capable of pre¬ 
senting. For that the bishop in this case, ns in others, hatli 
right to lapse, appears from hence, that the stntdtc intended no 
more than to }?ut the universities in the place of the patron : all 
rights which belong to others remaining as they were before. 
Gibs. 771. 


To jn'csenl} Hereby the patron is only disabled to present; 
and he continues patron as to all other purposes; and therefore 
he shall confirm the leases of the incumbent. 1 Haxo. 32. 


Or to grant any avoidance'] But such person, by being dis¬ 
abled to grant an avoiilance, is no way hindered from granting 
the advowson itself in fee, or for life or years bond fide, and for 
good consideration. I Ha*w. 32. 

And the chancellor and scholars] The two i;lauses which give 
this benefit to the universities respectively, are private clauses, 
whereof the judges, without pleading of them,*cannot take notice. 
10 Co. 57. 


So often as any of them shall he imd] But if an advowson or 
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a;voidance, belonging to guch a person, come into the king’s 
hands, by reason of an outla%vry, or conviction of recusancy or 
the like; the" king, and not the university, shall present. 
1 Ha'vi\ 32. 

During such time as the patron thereof shall be a recusant con-- 
vicf\ When the jireseiitation for that turn is vested in the uni¬ 
versity, although afterwards the recusant conforineth himself, or 
dieth, yet the university shall present. 10 Co. 57. 

2 . By the 1 JV. c. 26. Etiety itei son "who shall refuse or neglect to 
make and subscribe the declaration of the 30 C. 2. when the same 
shall be tendered by two justices of the peace as in the said act is 
mentioned; or who shall, ii})on notice given as by the said act, 
refuse or forbear to appear before them tor the making and sub- 
scribiiig*thereoli and shall thereupon have his name, sirnamc, and 
place of abode certified and recorded at the sessions; — every 
163 ] such person so recorded shall be from henceforth adjudged dis¬ 
abled to make such presentation, collation, nomination, donation, 
or grant of any avoidance of any benefice, prebend, or eccle¬ 
siastical living, as fully us if such person were a popish recusant 
convict. And the universities shall have the presentation, no¬ 
mination, collation, and donation, lying in the counties, &c. in 
3t7.1. C.5. § 19, 20. appointed, as often as they become void, ac¬ 
cording to the limitations in that behalf. § 2. 

And where any person shall be seised or possessed of any 
advowson, right of presentation, collation, or nomination to any 
such ecclesiastical living, free school, or hospital, as aforesaid, in 
trust for any papist or popish recusant, who shall be convicted or 
disabled as by tlie Sjh. c'.5. or by this act; he shall be disabled 
to present, nominate, or collate to any such ecclesiastical living, 
free school, or hospiud, or to grant any avoidance thcreoti and 
such presentations, nominations, collations, and grants shall be 
void; and the Universities shall proceed, as if such recusant con¬ 
vict or disabled were seised or possessed thereof. § 3. 

And if any trustee, or mortgagee, or grantee of any avoidance 
shall present, nominate, or collate, or cause to be presented, no¬ 
minated, or collated, any person to any such ecclesiastical living, 
free school, or hospital, whereof the trust shall be for any recusant 
convict or disabled, without giving notice of the avoidance in 
writing to the vice-chancellor within three months next after the 
avoidance; he shall forfeit 5001. to the respective chancellor and 
scholars of the university to whom the presentation, nomination, 
or collation shall belong. § 4. 

Provided tliat tlie said chancellors and scholars of either uni¬ 
versity, shall not present or nominate to any benefice with cure, 
prebend, or other ecclesiastical living, any person as sliall then 
have any other benefice with cure of souls: and if any such pre- 
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sentment shnll be had or made of any such person so beneficed» 

Uie same shall be utterly void. § 5. 

And,if any person so presented or nominated'to any benefice 
with cure, shall be absent from the same above sixty days in any 
one year; in such case,the said benefice shall be void. § 6. 

Provided always, that if any such person shall present liimself 
at the sessions for that place where his name was recorded, and 
shall there in open court make and subscribe the said declaration, 
and take the oaths (of allegiance and supremacy, 1 W. c.8.), he 
shall be discharged of the said disability, and be enabled to make 
such presentment, collation, nomination, donation, and grant, as C ] 
if this act had not been made. § 7. 

§ 2 . llefuse or forbear'] In the case of Fitz1ie>'het't and the uni¬ 
versity of Oxford^ the })arty was summoned to take the oaths, but 
refused to attend. Upon which occasion, it was declared by the 
court, that the justices ought to be present at the time appointed; 
and if they are not there, it is a good excuse for the party, if the 
party attends; but there is no necessity that the justices should 
be present, if the party does not come; it is sufficient if they 
leave notice at the place, to give them notice if the party comes ; 
and the party himself is obliged to do the first act, namely, to 
attend at the time and place appointed. Coniyns, 183. 

3. And by the 12 Ann. st. 2 . c. 14. It is further enacted, that 
every })apist or person making profession of the popish religion, 
and every child of such person not being a protestant under the 
age of twenty-one years, anil every mortgagee, trustee, or person 
any way intrusteil directly or indirectly, mediately or immedi¬ 
ately, by or for such papist or person making profession of the 
popish religion, or such child as aforesaid, whether such trust be 
declared by writing or not, shall be disabled to present, collate, 
and nominate to any benefice, prebend, or ecclesiastical living, 
school, hospital, or donative, or to grant any jfvoidancc of any 
benefice, prebend, or ecclesiastical living; and every such pr3- 
sentment, collation, nomination, and grant, and every admission, 
institution, and induction thereupon shall be void: and the uni¬ 
versities shall have the presentation, nomination, collation, and 
donation. $ 1 . 

And when any presentation to any benefice or ecclesiastical 
living shall be brought to any arclibishop, bishop, or other onli- 
nary, from any person who shnll be reputed to be, or whom such 
archbishop, bishop, or other ordinary shall have cause to suspect 
to be a papist or trustee of any person m.aking profession of the 
popish religion, or suspected to be such; such archbishop, bishop, 
or other ordinary, shall tender or administer to every such person 
(if present) the declaration against transubstantiation of the 25 C. 

2 ., and if absent shall by notice in writing to be left at the place 
of habitation of such person, appoint some convenient time and 
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place when and where such person sliall appear before such 
archbishop, bishop, or other ordinary, or some persons to be 
authorized by them by commission under their seal of office; who 
[ 165 ] shall, upon such appearance, tender or administer the said de¬ 
claration to the party making such presentation: and if he shall 
neglect or refuse to make and subscribe the declaration so ten¬ 
dered, or shall neglect or refuse to appear upon such notice, such 
presentation shall be void; and in such case the archbishop, 
bishop, or other ordinary shall within ten days after such negleCt 
or refusal, send and give a certificate under their seal of office 
of such neglect or refusal to the vice-chancellor; and the present¬ 
ation to such benefice, for that turn only, shall be vested in the 
respective chancellor and scholars. $ 2. 

And for the better discovery of secret trusts and fraudulent 
conveyances made by papists, it is enacted, that when the pre¬ 
sentation of any person presented to any benefice or ecclesiastical 
living shall be brought to any archbishop, bishop, or otlier ordi¬ 
nary ; he shall, before he give institution, examine the person 
presented upon oath, whether, to the best and utmost of his know¬ 
ledge and belief, the person who made such presentation be the 
true and real patron, or made the same in his own right, or 
whether he be not mediately or immediately, directly or indi¬ 
rectly, trustee or any way intrusted for some other, and whom 
by name, who is a pa])ist or inaketh profession of the popish 
religion, or the children of such, or for any other and whom, or 
what he knows, has heard, or believes touching the same; and 
if such person so presented shall refuse to be examined, or shall 
not answer directly, the presentation shall be void. § 3. 

And the chancellors and scholars of the respective universities, 
to whom the presentation to such benefices and ecclesiastical 
livings shall belong in case the rightful patrons had been popish 
recusants convict, and their presentees or clerks, may for the 
better discovery of such secret and fraudulent trusts, exhibit their 
bill in any court of equity, against such person presenting, and 
such person as they have reason to believe to be the c^’sfui qtie 
trust of the advowson, or any other person who they have cause 
to suspect may be able to make any other or further discovery 
of such secret trust an<f*practices; to which bill, the defendants 
being duly served with process of the court, shall forthwith 
directly answer: and if they shall refuse or neglect to answer, 
in such time as shall be appointed by the court, the bill shall be 
taken pro cotifessot and be allowed as evidence against such per¬ 
son so neglecting and refusing, and his trustees, and his or tiieir 
[ 166 ] clerk; provided, that every person having fully answered such 
bill, and not knowing of any such trust, shall be intitled to his 
costs, to be taxed according to the course of the court. § 4. 
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And the court 'where any quare impedit shall be depending, at 
the instance of the said chancellor and scholars or their clerk 
being plaintiffs or defendants in such suit by motion in open 
court, may make a rule or order requiring satisfaction upon the 
oath of such patron and his clerk, who in the said suit shall con¬ 
test the right of the university to present, by examination of them 
in open court, or by commission under the seal of such court for 
the examination of them, or by affidavit as the said court shtdl 
find most proper, in order to the discovery of any secret trust, 
frauds or practices relating to the said presentation; and if it 
appear to the court, upon the examination of such patron or 
clerk, that the said patron is but a trustee, then they shall dis¬ 
cover who the'person is, and where he lives; and upon their 
refusal to make such discovery, or to give satisfaction ns afore¬ 
said, they shall be punished as guilty of a contempt of the court; 

And if the said patron or his clerk shall tliscover the person for 
whom the said patroii is a trustee; then the court, on motion 
made in open court, shall make a rule or order, that the person 
for whom the patron is a trustee shall in the said court, or be¬ 
fore commissioners to be appointed for that purpose under the 
seal of the said court, make and subscribe the declaration against 
transubstantiation of the 25 C. 2., and likewise, on pain of incur¬ 
ring a contempt of the said court, shall give such furtlier satis¬ 
faction upon oath relating to the said trust, as the court shall 
think fit: and such person so required to make and subscribe the 
said declaration, and refusing or neglecting so to do, shall be 
esteemed as a popish recusant convict in respect of such present¬ 
ation. § 5. 

And the answer of such patron and the person for whom he 
is intrusted, and his and their clerk or any of them, aud their 
mcaminations and affidavits taken as aforesaid by order of any 
court where such qiiare impedit shall be depeitlling, or by any 
archbishop, bishop, or other ordinary, or the commissioners fts 
aforesaid (which examinations shall therefore be reduced into 
writing, and signed by the party examined), shall be allowed as 
evidence against such pati on so presenting and his clerk. $ 6 . 

Provided, diat no such bill, nor any discovery to be made by 
any answer thereunto, or to any such «camination as aforesaid, 
shall be made use of to subject any person making such dis- f 167 ] 
covery or not answering such bill, to any penalty or forfeiture, 
other than the loss of the presentation then in question. $ 7 . 

And in case of any such bill of discovery exhibited by tlic 
chancellor and scholars or their presentee, no lapse shall incur, 
nor plenarty be a bar agauist them, in respect of the benefice or 
ecclesiastical living, touching which such bill shall be exhibited, 
till after three months from the time that the answer to such bill 
shall be put in, or the same be taken f/ rw/tvw, or the prose- 
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cution thereof deserted; provided that such bill be exhibited 
before any lapse incurred. § 8. 

And the chancellor and scholars may sue a writ of quare im^ 
pedit by the name of chancellor and scholars, or by their proper 
names of incorporation, at their election.« § 9. 

And in case of any such trust confessed or discovered by any 
answer to such bill or such examination as aforesaid, the court 
may inforce the producing of the deeds relating to the said trusts,' 
by such methods as they shall find proper. § 10. 

4. And by the 11 G. 2. c. 17. It is further enacted, that 
every grant to be made of any advowson or right of }>resentatiou, 
collation, nomination or dormtion of and to any benefice, prebend, 
or ecclesiastical living, school, hospital, or donative, and every 
grant of any avoidance thereof, by any papist or person making 
profession of the popish religion, whether such trust be declared 
by writing or not, shall be null and void, unless such grant be 
made hondjidi;, and for a full and valuable consideration, to and 
for a protestant purchaser, and merely and only for the benefit 
of a protestant; and every such grantee or person claiming under 
any such grant, shall be deemed to be a trustee for a papist or 
person professing the popish religion within tlie aforesaid act of 
12 Ann.; and all such grantees, and persons claiming under such 
grants, and their presentees, shall be compelled to make such 
discovery relating to such grants and presentations made there¬ 
upon, and by such methods, as by the said act. And every devise 
to be made by any papist or person professing the popish reli¬ 
gion, of any such advowson or right of presentation, collation, 
nomination, or donation or any such avoidance, with intent to 
secure the benefit thereof to the heirs or family of such papist or 
person professing the popish religion, shall be null and void; and 
all such devises, and persons claiming luulcr such devises, and 
[ 168 J theij. presentees,' shall in like manner be compelled to discover, 
w'hether, to the best of their knowledge and belief^ such devises 
were not made to the said intent. § 5. 

XXXI. Shall he as excommunicated. 

1 . By the 3 »/. c. .5. pojnsh reammt convict shall stand 

and be reputed to all intents and purposes disabled, as a person 
lawfully and duly excommunicated, and as if he had been so de¬ 
nounced and excommunicated according to the laws of this realm, 
until he shall conform hims^lfj and conic to church and hear di¬ 
vine service, and receive the sacrament according to the laws of 
this realm, and take the oaths (of allegiance and supremacy, 1 IV. 
c. 8.); and every person sued by such person so to be disabled, 
may plead the same in disabling of such plaintiff^ as if he were so * 
excommunicated by sentence in the ecclesiastical court. ^11. 
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2. A«d by the Sj, cA, Upon any lawful writ, warrant, or 
process awarded to any sheriff or other officer, for the taking of 
any popish recusant (actually) excommunicated for such recu¬ 
sancy ; it shall be lawful for such sheriff or other officer, if need 
be, to break open any Jiouse wherein such person excommuni- ' 
cate shall be, or to raise the power of the county, for the appre¬ 
hending of such person, and the better execution of such warrant, 
writ, or process. 35. 

XXXII. Shall not repair to court, 

1. By the Sj.c.3. No popish recusant convict shall come 
into the court or house where the king or his heir apparent to 
the crown shall be, unless he be commanded so to do by the king, 
or by warrant from the lords and others of the privy council, on 
pain of 100/., half to the king, and half to him that shall sue in 
any of his majesty’s courts of record. $ 2. 

2 . And by the 30 C.2, sl.2. c.l. Every peer of this realm, and 
member of the house of peei*s, and every peer of Scotland or Ire¬ 
land, being of the age of one and twenty years or upwards, not 
having taken the oaths (of allegiance and supremacy, 1 JV. c.8.) 
and made and subscribed the declaration against popery of the 
SO C.2. st.2. c. 1., and every member of the house of commons 
not having taken the said oaths and made and subscribed the 

said declaration, and every person convicted of popish recusancy, [ igg ] 
who shall come advisedly into or remain in the presence of the 
king, or shall come into the court or house where he resides, shall 
suffer all the pains, forfeitures, and disabilities of this act; unless 
he do in the next term after such his coming or remaining take 
the said oaths, and make and subscribe the said declaration, in 
the high court of chancery, between the hours of nine and twelve 
ill tlic forenoon: T/iat is to say, he shall be disaiiied to execute 
any office or place of profit or trust, civil or military; or to sit 
or vote in either house of parliament, or to make a jiroxy in ihe 
house of peers ; or to sue or use any action, bill, plaint, or in¬ 
formation in course of law, or to prosecute any suit in any court 
of equity; or to be guardian of any child, or executor, or admi¬ 
nistrator of any person, or capable of any legacy or deed of gift; 
and shall forfeit 500/. to him who shall sue. ^ 5, 6. 

But this act shall not extend to the prejudice of any person for 
coming into or remaining in the presence of the king, who shall 
first have licence so to do by warrant under the hands and seals 
of six privy counsellors, by order of Iiis majesty’s privy council, 
upon some urgent occasion therein to be expressed; so os such 
licence exceed not ten days, and that it be first filed anti put upon 
record in the ollice of the petty bag in chancery, for any one to 



view without fee: and no person to be licensed above thirty days 
in any one year, f 12. 

Provided, that if any offender shall after such offence take 
the oaths and subscribe the declaration in the chancery in man¬ 
ner aforesaid; he shall from thenceforth be freed and discharged 
from all seizures, penalties, and losses w&ich he might otherwise 
sustain by reason of being a popish recusant convict by virtue of 
this act, and from all disabilities and incapacities incurred thereby; 
so as such freedom and discharge extend not to restore any such 
person to any office or place filled up, nor to any other office till 
after a year from taking the said oaths and making the said de¬ 
claration ; nor to make void the said forfeiture of 500/. ^ 13. 

[But by the 31 G.3. c. 32. ^ 20. This jpenalty of the 30 C.2, 
c. 1. is repealed as to peers, or members of the house of peers of 
Great Britain or Ireland, professing the Roman catholic religion, 
who shall tjike and subscribe the oath prescribed by that act.] 

C 170 ] XXXII1. S/ial/ not come mthin ten miles qf London, 

1 . By the Sj.c.3. All popish recusants who shall come, 
dwell, or remain within the city of London, or within ten miles 
thereof, who shall be indicted or convicted of recusancy, or who 
shall not repair unto some usual chuich or chapel, and there 
hear divine service, but shall forbear the same by the space of 
three months, shall within ten days after such indictment or con¬ 
viction depart from the said city and ten miles compass of the 
same, and also shall deliver up their names to the lord mayor, if 
such recusant be within the city or the liberties thereof; and if 
the said recusant shall dwell or remain in any other county within 
ten miles of the said city, then he shall within the said ten days 
deliver up his name to the next justice of the peace within such 
county, on pain<of forfeiting to the king 100 /.; half of which shall 
be to the king, and half to him that will sue in any of the king^s 
courts of record. § 4. 

2 . And by the 1 W. c.9. For the better discovering and remov¬ 
ing all papists and reputed papists out of London and Westmin¬ 
ster and ten miles of the same; the lord mayor, and every justice 
of the peace of London, tWestminster, and Southwark, and of the 
counties of Middlesex, Surrey, Kent, (and Essex, 1 IF. c. 17.) 
shall cause to be arrested and brought before him every person, 
not being a merchant foreigner, as is reputed to be a papist, and 
tender to him the declaratuMi of the 30 C. 2 . st. 2 . c. 1 ., and if he 
refuse to make and subscribe the same, and shall after such refusal 
continue within the said distance, he shall forfeit and suiTer as a 
popish recusant convict. $ 2 . 

And every justice of the peace shall certify every such sub¬ 
scription before him taken, and also the names of all persons re- 



lousing upon tender to make or subscribe as aforesaid, un^er his 
hand and seal, into the court of king’s bench the next term, or 
else at the next quarter sessions of the county or place where 
such taking, subscribing, or refusal shall happen : And if the said 
person, so refusing and <certified, shall not within the next term 
or sessitms after such refusal appear in the court of king’s bench 
or sessions where such certificate shall be returned, and in open 
court make and subscribe the same, and indorse or enter his so 
doing upon the certificate so returned ; he shall be from the time f 171 3 
of such his neglect or refusal taken and adjudged a popish recu¬ 
sant convict, and as such to forfeit and be preceded against. § 3. 

But this act not to extend to any foreigner being a menial ser¬ 
vant to any ambassador or public agent. § 4. 

[But by 31 G.3. c.32. §19. The act of 1 IF. c.9. shall not 
extend to any person professing the Ronjan catholic religion who 
shall take and subscribe the oath of allegiance, abjuration, and 
declaration therein before appointed to be taken and subscribed; 
for which see iDfltb0j 20 . B. and htfra XLVI.] 

XXXIV. S/ial/ not remove above Jive miles from their 

habitation. 

1. By the 33 IHt. c. 2 . Every person above the age of sixteen 
and having any certain place of aboilo, who being a popish recu^ 
sant shall be convicted for not repairing to church, (vid. supra 
XV,) and being within this realm at the time he shall be convict¬ 
ed, shall within forty days next after such conviction (if not re¬ 
strained by imprisonment, or by the king’s command, or by order 
of six or more of the privy council, or by sickness, and in case of 
such restraint, then within twenty days after the removal of such 
1 ‘estruint,) repair to his place of usual dwelling and abode, and 
shall nut at any time after remove above five miles from thence;, 
on pain of forfeiting his goods, and also of forfeiting to the king 
all his lands, rents, and annuities during life. §3. 

And every such ofFentler which hath copyhold or customary 
Iniuls, shall forfeit the same during his life to the lord of the ma¬ 
nor, if such lord be not a popish recusant, convict; and if he be, 
then such forfeiture shall be to the king. § 5. 

And all such persons as are to repair to their place of dwelling 
and abode, and not to remove above fve miles from thence as is 
afi)resaidy shall within twenty days next after coming to such place 
notify their coining thitlier, and presont themselves and deliver 
their true names in writing, to the minister or curate of the pa¬ 
rish and to a constable of the town; and thereupon the said 
minister or curate shall enter the same in a book to be kept in 
every parish for that purpose. § 6 . 

And the said minister or curate and the said constable shall 
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certify the same in writing to the next general or quarter sessions^ 
to be entered by the clerk of the peace in the rolls of the sessions. 
§7. 

C 172 3 And if any such person, being a popish recusant, (not being a 
feme covert, and not having lands of the clear yearly value of 
twenty marks, or goods above the value of 40/.) shall not within 
the time before limited re})air to his place of usual dwelling and 
abode, and thereupon notify his coming as aforesaid ; or at any 
time after his repairing to any such place, sliall pass or remove 
above five miles from thence; and shall not within three months 
next after he shall be apprehended for offending as aforesaid, 
conform himself in coming to church, and in making such public 
confession and submission as is hereinafter directed, being there¬ 
unto required by the bishop of the diocese, or a justice of the 
peace, or by the minister or curate of the parish; in every such 
case, every such offender, being thereunto warned or required 
by two justices of the peace or the coi'oncr, shall upon his cor¬ 
poral oath before two justices of the peace or a coroner, abjure 
the realm for ever; and thereupon shall depart out of this realm 
at such haven and port, and within such time, as shall be assigned 
and appointed by the said justices or coroner, unless he be letted 
or stayed by such lawful and reasonable means or causes, ns by 
the common laws of this realm are })ennittc(l anti allowed in cases 
of abjuration for felony; and in such cases oflett or stay, then 
within such reasonable anti convenient time after, as the common 
law requireth, in case of abjuration lor felony. § 8. 

And every justice of the peace or coroner before whom such 
abjuration shall be made, shall cause the same presently to be 
entered of record before them, and certify the same to the next 
assizes. $ 9. 

And if such offender shall refuse to make such abjuration, or 
after abjuraliufi made shall not go to such haven and within such 
“time as is before appointed, anti from thence tle})art out of this 
realm, or after such departure shall return without the king’s 
special license; he shall be guilty of felony without benefit of 
clergy. § 10. 

Provided, that if any person so restrained shall l)e urged by 
process, or be bound Without fraud or ct>vin to make appearance 
in any of the king’s courts; or shall be required by three or more 
of the privy council, or by four or more of any commissioners to 
C 173 3 be in that behalf assigned by the king to make appearance before 
such council or commissioners; in such case he shall incur no 
forfeiture for travelling to make appearance accordingly, nor for 
liis abode concerning the same, nor for convenient time for his 
return. $ 13. 

And if any such person so restrained shall be bound or ought 
to yield his body to the sheriff^ upon proclamation in that behalf 
without fraud or covin to be made; in such case he shall not 



incur any forfeiture for travelling for that purprose only, nor for 
convenient time for his return. § 1-4. 

Provided also, that if any person that shall offend against this 
act, shall before he be thereof convicted, come to some parish 
church on some Sunday* or other festival day, and there hear 
divine service, and at service time, before the sermon, or reading 
of the gospel, make public and open submission and declaration 
of his conformity ; he shall be discharged. Which submission 
shall be as followeth : 1 A. B. do humbly confess and acknow¬ 
ledge, that I have grievously offended God in contemning her 
majesty’s good and lawful government and authority, by absenting 
myself from church, and from hearing divine service, contrary 
to the godly laws and statutes of this realm : And I am heartily 
sorry for the same, and do acknowledge and testify in my con¬ 
science, that the bishop or see of Rome hath not nor ought to 
have any power or authority over her majesty, or within any 
her majesty’s realms or dominions: And I do promise and pro¬ 
test, without any dissimulation, or any colour or means of any 
dispensation, that from henceforth I will from time to time obey 
and perform her majesty’s laws and statutes, in repairing to the 
church, and hearing divine service, and do my uttermost endea¬ 
vour to maintain and defend the same. $ 15, 16. 

And the minister or curate shall presently enter the same into 
a book to be kept in every jHirish for that purpose; and witliin 
ten days shall certify the same in writing to the bishop. § 17. 

And if any person shall relapse after his submission, he shall 
have no benefit by such his submission. ^18. 

And married women shall also be bound by this act, except* 
only in the case of abjuration. ^19. 

Above Jive miles\ It seems that the miles shall be computed 
according to the English manner, allowing 1760y'ards to each 
mile; and that the same shall be reckoned not by straight lines,, 
as a bird or arrow may fly, but according to the nearest and most C 174 ] 
usual way. 1 Ilmsu. 25. 

In cases of abjuration for felony\ Anciently, if a man had 
committed felony, and did fly to a sanctuary, that is, to a church 
or church-yard before he was apprehended, he might not be taken 
from thence to be tried for his crime; but on confession thereof 
before the justices, or before the coroner, he was admitted to 
abjure the realm : but afterwards this privilege of sanctuary^ by 
the 21 tZ c. 28. was taken away. But the abjuration^ where it is 
by statute specially appointed, as in the present case, doth still 
continue. (9) 

Abjuratioii] The form whereof, according to the- ancient 
books, is tlms: “ This hear you, Sit Coroner, that I A. O. of 


(9) See 4 Bla\ Cbmm. 332.. 
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“ -, in the county of-, am a popish recusant, and in 

“ contempt of tlie laws and statutes of England, I have and do 
“ refuse to conic to their church : 1 do therefore, according to 
“ the intent and meaning of the statute made in the 3.5th vear 
“ of queen Elizabeth, abjure the realm of England. Ami I sliall 
“ liaste me towards the port of P. which you have given and 
“ assigned to me, and that I shall not go out of the highway 
“ leading thither, nor return back again ; and if 1 do, I will that 
“ I be taken as a felon of the king: And that at P. I will dili- 
“ gently seek for jiassage, aiul I will tarry there but one flood 
“ and ebb, if I can have passage; ami unless I can have it in 
“ such space, I will go every day into the sea up to my knees, 
“ nssa^’ing to pass over. So help me God ami his doom.” Stam, 
11 6. A///-. A 1. 0//ic. (hr. i 9. 

2. And by the 3 J. c. 5. § 7. The king, or three of the privy 
council in writing under their hands, may give license to every 
such recusant to go and travel out of the compass of five miles, 
for such time as in the said license shall be contained, I’or their 
travelling, attending, and returning, and without any other cause 
to be expressed within the said license; And if any person so 
confined, shall have necessary occasion or business to go and 
travel out of the compass of the said five miles, then upon lieense 
in writing in that behalf to be gotten, under the liands and seals 
of four justices of the })cace of tlie same coiinS}', division, or jilace, 
next adjoining to the place f)f abcale of such recusant, witli the 
privity and assent in writing of the bishoj) of the diocese, or of 
the lieutenant or a deputy-lieutenant of the county residing within 
the said countv or lilicrty, under their hands ami seals (in which 
license shall be speedied both tlie particular cause of the license 
£ 175 ] and the time how long the party shall be absent in travelling, 

. attending, and returning): it shall be lawful llir such person to 
go and travel iibout such his necessary business, for such time 
'only as shall be comprised in tlie said license, the party so licensed 
first making oath before the sjiiil lour justices or any of them, 
that he hath truly inibrined them of the cause of Ins journey, 
and that he shall not make any causeless stays. And every 
person so confined, wlio shall go .above five miles from the place 
to which lie is confinetr, not having such licensi', and not having 
taken such oath, sliall suiter as by the 35 A7. r. 2 . 

A'. 1 1. 1 /. Peter Maxfield was indicted, that lie being a convicted 
recusant, departed above five miles from !iis abode in Walstootl 
in the county of Stafford, contrary to the statute. The defendant 
pleaded, that he informed llalpli Snead, Walter liagnal, and 
two other justices of the pe.ice oi'the comity of Stafford (the said 
Walter being also a deputy-lieutenant there), that he had urgent 
occasions to go to London, about business concerning liis estate, 
and made oath before them that it was true ; whereupon they by 
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writing under their seals, gave license unto him to go to London, 
or to other places, as his business required, for six months; by 
virtue whereof he went; and so justifies. And it was thereupon 
demurred: 1. Because the statute is, that four justices, with the 
assent of a lieutenant ki writing, or one deputy-lieutenant in 
writing, may give license; tor it ought to be by four justices 
besides the deputy-lieutenant: And all the court were of that 
opinion; flir the statute appointing j)recisely the number of the 
justices, with the assent as aforesaid, it ought to be exactly pur- 
suoil: and it is not sufficient, that a deputy-lieutenant be one of 
the four. 2. The license is not good, because it is not pleaded 
to be under their hands: and it is not sufiicient to plead it to be 
under their seals : Also tlie license ought to shew the particular 
cause of the license, and not in such general manner, for urgent 
causes. Wherefore rule was given, that if cause were not shewn, 
jutigment should be entereil for the king. Cro.Jac. 352. 

XXXV. Shall he disabled as to law, physic, and qffices^ 

By the 3 #/. c. 5. No recusant convict shall practise the common 
law of this ivahu as a counsellor, clerk, attorney, or solicitor, 

!U)r shall practise the civil law as advocate or proctor; norprac- C 176 3 
tisc physic, nor exercise the traile of an apothecary; nor shall 
be judge, minister, clerk, or steward of or in any court, or keep 
any court, nor shall be register or iowii clerk, or other minister 
or officer in any court; nor shall bear any office or charge, as • 
ca])tain, lieutenant, corporal, serjeant, ancient bearer, or other 
office in camji, troop, baud, or company of soldiers; nor shall 
be captain, master, or governor, or bear any office of charge of 
or in any ship, castle, or fin tress of the king; but shall be utterly 
disabled for the same: and every person offending herein shall 
also forleit 100/. half to the king, and half to him that shall sue 
in any of the king’s courts of record- § 8. 

And no popish recusant convict, or having a wile being a pojiish 
recusant convict, shall exercise*any public office or charge in the 
conimouvveaUh; but shall be utterly disabled to exercise the same 
by himself, or by his deputy: Except such husband himself, 
and his children, which shall be above Ihe age of nine years, 
abiding with him, and his servants in household, shall, once 
a month, not having any reasonable excuse to the contrary, repair 
to some church or chapel usual for divine service, and there hear 
divine service: and the said husband, and such his children and 
servants as are of meet age, receive the sacrament of the Lonl’s 
supper, at such times as are limited by the laws of this realm, 
and do bring up his said children in true religion. $ 9. 

[The 7 4* 8 ff^.3. C.24*. and 1 G. 1 . st.2. c. 13. also imposed cer¬ 
tain ^penalties on persons acting as counsellors at. law, barristers, 
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attorneys, solicitors, clerks, or notaries, b^ore having taken the 
oaths of allegiance, supremacy, and abjuration, as mentioned .in 
those acts, and subscribed the declaration against transubstan- 
tiation of the 25 C. 2.; but the 31 G.S. c.32. § 22. substitutes in 
their room the oath and declaration thesein contained, (which see 
20 . B.) which are to be taken, subscribed, and registered 
in the same manner as the former oaths and declaration, for the 
purpose of enabling persons professing the Homan catholic re¬ 
legion to act in the aforesaid capacities (1); 2 . by 9 G. 2 . c.26. 
§ 3. within six months after their admission, at one of the courts 
at Westminster, or the general or quarter sessions of the place 
where they reside.] 

[ 177 ] XXXVI. (A) Shall not be executors^ administrators^ or 

guardians. 

By the 3 J. c. 5. A recusant convict shall be disabled to be exe¬ 
cutor or administrator by force of any testament oi- letters of ad¬ 
ministration ; nor shall have the custody of any child as guardian 
in chivalry, guardian in socage, or guardian in nature of any 
lands, freehold, or copyhold. § 22. 

And the next of kin of such child to whom the lands cannot 
lawfully descend, who shall usually resort to some church or 
chapel and there hear divine service, and receive the sacrament 
thrice in the year next before, shall h.ave the custody and edu¬ 
cation of such child, and of his lands holden in knights’ service, 
till the full age of the said ward of twenty-one years; and of his 
lands holden in socage, as a guardian in socage; and of his lands 
holden by copy of court-roll of any manor, so long as the custom 
of the said manor shall allow the same: and shall yield an ac¬ 
count of the profits of the same to the said ward. ^ 23. 

And if any of the wards of the king or of any other shall be 
granted or sold to any popish recusant convict, such grant or 
sale shall be void. $ 24*. 

• 

l^XXXVI. (B) Papists to enjoy landSy must take and 
subscribe the odthy S^c, prescribed by 18 G.S. c.60. 
or 81 G.S. c.32. §1. 

Papists to enjoy lands must, within six months after the ac¬ 
cruing of their title, take and subscribe the oath of the 18 G. 3. 

(1) But wliere an attorney, a papist, petitioned for leave to take 
the oath prescribed by 31 G.S. c.32. § 22. instead of that of supre¬ 
macy, on being admitted a master extraordinary in chancery, he was 
refused, Eocp.jigar. 1814<. 3 Ves, & B. I 69 . 



Poping. ^ 

c^6Di for which vid» ir^a XLV. in Twte^ or the oath and declar¬ 
ation provided by 31 G. 3> c.32. ;^1. See case Papists^ 172^2. 

2 P, >Wm. 3. See 43:0.3. c.30. giving a further option..] 

XXXVII. Inroiling deeds and mils of papists. 

1 . By the 3 G. c. 18. and 21 G.3. c.5l. No manors or lands, 
or any interest therein, or rent or profit thereout, shall pass, alter, 
or change from any papist or person professing the popish re¬ 
ligion, by any deed or will, except such deed, within six months 
after date, and such will within six months after the death of the 
testator, be ini-olled in one of the king’s courts of record at West¬ 
minster, or within the county wherein the manors and lands do 
lie, by the ais^os rotulorum and two justices of the peace, and 
the clerk, or deputy-clerk of the peace, or two of them, whereof 
the clerk of the peace, or his deputy, to be one. [Repealed by 
31 G.3. c.32. $21. vid. vifra XXXVIII.] 

2 . But by the 10 G. c.4t. Leases of lands made by papists, or [ 178 ] 
persons professing the popish religion, to any protestant, whereon 

the full yearly value, or the ancient or most accustomed yearly 
rent, or more shall be reserved, shall bo good without inrolling. 

$ 19. 

3. And by several temporary acts fi'om time to time, such 
deeds aiul wills shall be good, if they be inrolled before a time 
therein respectively limited. 

And no purchase made for full and valuable consideration of 
any manors, messuages, or lands, or of any interest therein, by 
any })rotcstant, and merely and only for the benefit of protest- 
ants, shall be impeached or avoided by retison that any deed or 
will through which the title thereto is derived hath not been in- 
rolled ; so as no advantage was taken of the want of inrollnient 
thereof before such purchase was made, and so as no decree or, 
judgment hath been obtained for want of the inrollment of such 
deeds or wills. 

Provided, that this shall not extend, to make good any grant, 
lease, or mortgage of* the advowson, or right of presentation, col¬ 
lation, nomitiatiozi, or donation of and tc> any benefice, prebend, 
or ecclesiastical living, school, hospital, or donative, or any avoid¬ 
ance thereoli made by any papist or person professing the popish 
religion, in trust, directly or indirectly, mediately or immediately, 
by or for any such papist or person professing the popish reli¬ 
gion, whether such trust hath been declared by writing or not. 

XXXVIII. Registering estates of papists, 

1 . By the 1 G. st.2. c.55. Every person having any estate or 
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interest in any lands, being a popish recusant or papist, or edu¬ 
cated in the popish religion, or whose parent or parents shall be 
a papist or papists, or who shall use or profess the popish 
religion, shall, within six months after he shall attain to the age 
of twenty-one years, take the oaths of the 1 G. st.^. c. IS. and 
repeat and subscribe the declaration against popery of the 30 C. 2 . 
•in one of the courts at Westminster, or at the sessions of the 
peace where such lands or some part thereof shall lie, between 
the hours of nine and twelve in the foretjoon; or in default 
thereof .shall, within six months next after the time appointed for 
him to take the oaths, and so from time to time, within six 
months after he, or any trustee K)r him, shall come into the 
possession or perception of the rents or profits (jf any other lands, 
C 179 ] register, or procure to be registered, his name, and all such lands, 
in what parish, township, or place the .same do lie, anti who arc 
the possessors thereof, and wdiat estate or interest ho has in the 
same, and the yearly rent, if the same shall be let; and if the 
same be let u|)on Iea.se, then by whom such lease was made, what 
yearly or other rent is reserved thereupon, and what fine or sum 
of money was paid for such lease, in case the same w’as made by 
liiinself, or any person in trust for him, or that he was party or 
privy thereunto; and the time, and day of the month, and year 

when such entry shall be made,-in a parchment book or roll 

which shall be kept by the clerk of the peace. § 1 . 

And every such person shall take care that his name be, within 
the said six months allowed for making such reffistrv, subscribed 
to such registry in the })resencc of two justices in open .sessions, 
either by him.self, or by his attorney thereunto lawfully authorized 
by warrant of attorney under hi.s hand and seal executed by him in 
the presence of two w itnesses, wlio shall make proof of such exe¬ 
cution, upon their oath.s, at the sessions where such name shall 
be subscribed or registry jiroduced; and tw’o justices then jjresent 
'shall subscribe their names to such entry as w'itnes.ses that the 
same was duly made, and in default thereof each of the said 
justices then present shall forfeit 20 /. to the king. § 1 . 

And the clerk of the peace shall keep parchment books or rolls 
at some notorious place w'ithin his division, and shall, by lnm.self 
or his lawful dc[)uty, Writer therein the Christian and surnames 
of every such person who shall come in person and desire to 
be registered, or .shall send any writing under his hand to him 
or his dcfiuty, desiring him to register his name; and shall also 
register the estate in lands of every such person, in such manner 
and in such words as he shall by any writing signed by him de¬ 
sire : Provided, that such person pay the fees hereby appointed for 
the same, and that he apply to the said clerk of the peace, or his 
deputy, to enter such registry, and deliver to him in w'riting the 
words he desires to have so registered or entered ten days before 
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the sessions where the entries are to be subscribed. And such’ 
clerk of the peace, or his deputy, shall enter such persons’ names, 
and registry of their estates, before the next sessions after such 
delivery, in tiie said books or rolls ; and shall carry the said books 
and rolls in which such entries shall be so made, to the next and 
every other sessions of the peace, until the time of such subscribe [ 180 ]] 
ing shall be expired. And such clerk of the peace shall also* 
keep alphabetical tables of the surnames of all such persons whose 
names and estates shall be registered, and of the parishes and 
townships where the lands so registered lie, with reference to the 
place in the books or rolls where such names and lands shall be 
registered; and shall also carefully keep all such warrants of 
attorney as shall be so proved as aforesaid ujmn a file, together 
with such books and rolls; and shall likewise enter such warrants 
of attorney upon record ; and shall have fiir such registry and 
entry on record Sr/, for every 200 wortls which such registry and 
entry on record shall contain ; aiul shall have for every search 
that shall be made for the name or estate of any person; and 
shall make search on the request of any person wlio shall pay 
suc h fees, and shall |iermit such person to inspect the said tables, 
books, and rolls, and such letters of attorney as shall be so filed; 
and shall give copies of such registries subscribed by himself or 
his lawful deputy, to every person who shall desire the same, and 
tender him the tees hereby appointed for the same; and shall 
sutIL'r such persons who shall reejuest him so to do, to examine 
the same with the roll or book, and for so doing shall have 3c/. 
for every 200 words contained in every such copy. ^ 1. 

And if any clerk of the peace shall neglect or refuse to do any 
the things hereby appcjinted, he shall forteit his oflice. $ 1. 

And if any such person hereby required to take and subscribe 
such oaths, and re})eat and subscribe such declaration as afore¬ 
said, or in default thereof to register, or cause to be registered 
his name and estate ns aforesaid, shall not either take and sub^ 
scribe such oaths, and repeal and subscribe such declaration in 
manner aforesaid, or register his name and estate as aforesaid, 
and also subscribe his name to such registry, or procure the 
same to be subscribed by such his attorney as aforesaid, within 
the time limited for the doing thcreofi Ar shall not register the 
same truly ; he shall forfeit the fee-simple and inheritance of all 
such lands not registered, or fraudulently registered, whereof he 
or any person in trust for him w'as seised in fee-simple at the 
time of such default or fraud in registering, and the full value of 
the inheritance of all such lands not registered or fraudulently 
registered, whereof he or some person in trust for him was not 
seised in fee-simple at the time of such default or fraud as afore¬ 
said; two third parts to the king, and the other third part to f 181 ] 
such person, being a protestant, who shall sue fur the same at 
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the common law in any of the courts at Westminster, or in the 
chancery: and the person so suing shall be intitled in the court 
of chancery to demand all such discoveries as he might do if he 
were a purchaser for valuable consideration, and to demand a 
true discovery from all persons of all i^uch incumbrances and 
titles which any way affect the same, and of all trusts relating 
•thereto; to which bill no plea of demurrer shall be allowed, but 
the defendant shall sufficiently answer the same at large: and 
also the person suing for the same may bring an ejectment on 
his own demise, and give this act and the special matter in evi¬ 
dence ; and if it shall appear upon trial of such ejectment, that 
the estate sued for is the estate of the person so neglecting to 
register or fraudulently registering, and the defendant shall not 
make it appear that he took the said oaths, and repeated and 
subscribed the said declaration in manner aforesaid, or otherwise 
that he registered his name and the estate so sued for, a vertlict 
shall be given for the jessor of the plaintiff in such ejectment, 
and judgment shall be thereupon had as is usual upon verdicts 
in ejectments, and the lessor of the plaintiff shall have costs of 
suit as is usual when judgment in ejectment is recovered by or 
given for the lessor of the plaintiff; and by such judgment two 
third parts of the laruls so recovered shall be vested in the king, 
and the other third part in the person who shall be lessor of the 
plaintiff in the said ejectment. $ 1. 

Hut in case such person so making default or committing any 
fraud in registering as aforesaid, after such default or fraud com¬ 
mitted, and before he be convicted or any ejectment or suit 
brought for such forfeited lands, shall bondjidc for a just and 
valuable consideration, convey over, grant, lease, or incumber 
any such lands omitted or fraudulently registered as aforesaid; 
the person so purchasing or having such grant, lease, or incum¬ 
brance, not knowing at the time of such purchase or incumbrance 
made, the said oflender to be a person within the description of 
this act, shall not be prejudiced hereby, but in such case the 
offender shall forfeit the value of the inheritance to be distributed 
and recovered in manner af<)resaid. ^ 3. 

Also this shall not extend to compel any person to register or 
procure to be registered'•any lands, until he or some other per¬ 
son as trustee for him hath been actually seised, and have notice 
[ 182 3 thereof, or possessed, or in the receipt of the rents or profits of 
the same for six months. $ 4. 

And this shall not extend to compel any person to register 
any lands, whereof he shall be only farmer or tenant at rack 
rent, or only shall hold by lease, whereupon two thirds of the 
full yearly value or more shall be reserved. $ 5. 

Also this shall not extend to defeat or prejudice any protestant, 
or other creditor, who bondJide shall have any charge or in- 



cumbrance upon any real estate hereby directed to be registered; 
but then in case of such charge or incumbrance, the person so 
making default, or committing any fraud in registering as afore¬ 
said, shall forfeit the value of such charge and incumbrance, 
one third to him who shall by virtue of this act sue for and 
recover the lands so forfeited, subject to such charge and incum¬ 
brance, or any part thereof^ in proportion to the part so by hinf 
recovered, and two thirds to the king. § 6. 

2. And by the 3 G. c, 18. No action for any penalty or for¬ 
feiture on this or the former act, for wilfully neglecting or refus¬ 
ing to register, or for committing fraud in such registry, shall be 
commenced after two years aflcr the offence committed. $ 2. 

And where any manors, demesne, or other lands, or entire 
farms, do lie in njore countries than one, the registering thereof^ 
ill the county only where the manor house or the house to the 
said farm or lands do lie, and not in several counties, taking 
notice thereof in the said registry, that the same do extend to 
such other county,———shall be a sufficient registering of such 
entire manors, farms, or lands. § 3. 

And no sale for a full and valuable consideration of any 
manors, messuages, or lands, or of any interest therein, by any 
person being reputed owner, or in the possession or receipt of 
the rents and profits theretif, made to and for any jirotestant 
purchaser, and merely and only for the benefit of protestants, 
shall be avoided or impeached by reason of any of the disabilities 
or incapacities in the 11 & 12 c. 4. or 1 c. 4. or other acts 
contained, and incurred by any person joining in such sale, or C 18S ] 
by any other person from or through whom the title or any 
interest therein shall be derived; unless before such sale, the 
person intitled to take advantage of such disability or incapacity 
shall have recovered the said manors, messuages, or lands, or , 
give notice of his claim and title to such purchaser: or, before 
the contract for such sale, shall have claimed the said manoi^, 
messuages, or lands, by reason of such disability or incapacity, 
and have entered such claim in open court at the general sessions 
of the peace where the same do lie, and Oond fide and with due 
diligence pursuetl his remedy in a proper course of justice for 
the recovery thereof. § 4. » 

[But the 31 G.3. c. 32. §21. reciting the 1 G. 1. c.55. 

and 3 G. 1. c. 18. And that by other subsequent acts no manors, 
lands, or any interest therein, or rent or profit thereout, shall 
pass, alter, or change from any papist or person professing the 
popish religion by any deed or will, except such deed within six 
montlis after the date, and such will wltliin six months after the 
death of the testator be inrolled in one of the king’s courts of 
record at Westminster, or within the county wherein the manors 
or lands do lie: enacts. That the said two last-recited acts passed 
in the first and third pears <fi the reign (fi his said majesty king 
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George thefint^ and also such parts of all other acts as require the 
registrrj of the names and estates of persons being papists or pro¬ 
fessing the popish religion^ or being reputed to be such^ shall be and 
the same are herebp vtterlij repealcdy abrogatedy and made void; 
and from and aftei' the f^th dap of June 1791j no person what¬ 
soever shall be jn'oseciited, suedy molestedy or otherxcise affected by 
reason of not having complied with or con formed to the said herefjp 
repealed acts and parts of actsy or any of them ; and all deeds and 
wills shall from and after the said 2Acth day of June 1791 be as 
good and effectual both at law and in equity, and to and for all 
intents and purposes whatsoever, as if the said hereby repealed, acts 
and parts if acts had never been ?nade. And by the 35 G. 3. 
r.99. deeds and wills of papists made since the 29lh of Septem¬ 
ber 1717 are good in law if inrolled before the first of September 
1795, provided they shall not have been questioned before the 
first of January 1795; and purchases made are not to be 
avoided on account of the title deeds not havinof been inrolled. 
But the act is not to make good any grant of the right of present¬ 
ation to any benefice, in trust for a papist.] 

XXXIX. Papists to pay double taxes. 

By the yearly land-tax acts, papists and repiitcil papists, being 
of eighteen years of age, wlu> shall not have taken the oaths of 
[ 184 3 allegiance and supremacy, shall pa}' double land-tax. [But on 
the motion of Sir John Milford, Sol. Cjcu. who originally brought 
in the 31 G. 3. c. 32. this clause was omitted in the land-tax ticl 
of 1794. 4. 1791-.] 

XL. Lands given to superstitious uses. 

By the 1 G. sf.2. c. SO. All manors, lands, tenements, rents, 
tithes, pensions, portions, annuities, and all other hereditaments 
v^iatsoever, and all mortgages, securities, sums of money, goods, 
chattels, aiul estates, which have been given, granted, devised, 
bequeatlied, or settled upon trust, or to the intent that the same, 
or the profits or proceed thereof shall be ajiplied to any abbey, 
priory, convent, mmiiery, college of Jesuits, seminary, or school 
for the education of youth in the llomish religion in Great Bri¬ 
tain or elsewhere, or to any other pojiish or superstitious uses,— 
shall be forfeited to the king for the use of the public. J 24. Jl.rp. 
This act was passed on account of the rebellion in the year 1715, 
and commissioners were appoiutetl to inquire of the estates, &c. 
[Nothing in this act shall make it lawful to found, endow, 
or establish any religious order or society of persons bound by 
monastic or religious vow's, or any school, academy, or college 
by persons professing the Roman catholic religion within 
these realms, or the dominions thereunto belonging, and all 
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uses, trusts, and dispositions of reol or personal properly which 
before 24. (/{/»(? 1791, were deemed superstitious or unlawful, 
shall continue to be so deemed. 31 G. 3. c. 32. § 17.] 

XLI. Presentment of papists to the courts spiritual and 

temporal, 

1. Can-. 110. If the churchwardens or questmen or assistants 
shall know any man within their parish or elsewhere, that is a 
fail tor of any usurped or foreij^n power by the laws of this realm, 
justly rejected and taken away, or a defender of popish and 
erroneous doctrines; llie\' shall detect and present the same to 
the bishop of the diocese or ordinary of the place to be censured 
and punished according to such ecclesiastical laws as are pre¬ 
scribed in that behalf. 

2. Con. 114. Every parson, vicar, or curate shall carefully 
inform themselves every year, how many popish recusants, men, 
women, and children, above the age of thirteen years, and how 
many being popi.shly given (w ho though they come to the church, 
yet do refuse to receive the communion) are inhabitants, or make 
their abode either as sojourners or common guests in any of their 
several parishes, and sliall set down their true names in wTiting 
(if they can learn them)} m* otherwise such names as for the time 
they carry, distinguishing the absolute recusants from half recu¬ 
sants; and the same so far as they know or believe, so distin¬ 
guished and set down under their hands, shall truly present to 

their ordinaries, under pain of suspension, before the feast of [ 185 ^ 
iSt. John Ihiplist. And all such ordinaries, chancellors, commis¬ 
saries, archdeacons, officials, and all other ecclesiastical officers 
to whom the sakl presentments shall be exhibited, shall likewise 
w'itliin one month after the receipt of the same, under pain of 
suspension by the bishuj) from the execution of their offices for 
the sj>ace of half a year (as ollen as they shall ollend therein), 
deliver them or cause to be delivcreil to the bishop respectively; 
who shall also exhibit them to the archbishop w'ithin six wxeks; 
and the archhishop to his majest}^ within other six weeks after he 
hath received the said presentments. 

3. And by the statute of the 3.7. c.'4. The churchwardens 
and constables of every town, parish, or chapel, or one of them, 
or if there be none such, then the chief constable of the hundred 
where such tow^n, parish, or chapel shall be, as well in places 
exempt as Jiot exempt, shall once a year present the monthly 
absence from church of all popish recusants; and shall present 
the names of their children being of the age of nine years and 
upwards, abiding with their parents, and as near as they can the 
tige of every of the said children; as all the names of the servants 
of such recusants a — at the general quarter sessions. § 4. 
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Which presentments -shall be recorded by the clerk of the 
peace, or town clerk without fee. And in default of such pre¬ 
sentment to be made, the churchwardens, constables, or high 
constables shall forfeit 20^.; and in default of such recording, 
the clerk of the peace or town clerk shall forfeit 40s.; To be 
recovered in the king’s bench, assizes, or sessions. $ 5. 36. 

And upon every presentment of such monthly absence, where¬ 
upon the party shall after be indicted and convicted (not being 
for the same absence before presented) the churchwardens, con¬ 
stables, or high constables making such presentment, shall have 
a reward of 40s. to be levied out of the recusant’s goods and 
estate in such manner and form as the justices shall by their 
warrant then and there order and appoint. § 6. [But by the 
31 G. 3. C.32. §18. No person who shall take the oaths and 
subscribe the declaration therein prescribed shall be prosecuted 
for being a papist, or not coming to church. Vid. supra X. 
and XV.] 

[ 186 ] XLII. Information against pajnsts not restrained to the 

proper county. 

The act of the 2117. c.4. for laying informations in the proper 
county, shall not extend to any inlbrmation, suit or action 
grounded upon any law or statute made against popish recusants, 
or against those that shall not frequent the church and hear 
divine service; but such oftence may be laid or alleged to be in 
any county at the pleasure of the informer, any thing in the said 
act to the contrary notwithstanding. § 5. 

XLIII. Peers how to be tried in cases of recusancy. 

It is generally provided in the several acts, that peers, in cases 
of recusancy, shall be ti’ied by their peers. 

XLIV. Papists conforming. 

1. By the 1 J. c.4. If any recusant shall submit or reform 
himsellj and become obetlient to the laws of the church, and re¬ 
pair to church, and continue there during the time of divine 
service and sermons; he shall be discharged. § 2. 

2. By the 3 J. c. 4. Every popish recusant convict, who shall 
conform himself and repair to church, shall within the first 
year after he shall so conform himself, and after the said first 
year shall once in every year following at the least, receive the 
sacrament of the Lord’s supper, in the church of the parish 
where he shall most usually abide. § 2. 

And if there be no such parish churchy then in the church 
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next adjoining: on pain that for such not receiving he shall for¬ 
feit for the first year 20/., for the second year 40/., and for every 
year after 60/., until he shall have received the sacrament, as 
aforesaid: And if after he shall have received the sacrament, he 
shall eftsoons at any time offend in not receiving the same by the 
space of one year, he shall for every such ofience forfeit 60/. 

The one half of all which forfeitures shall be to the king, and 
the other half to him that will sue in any court of record at 
Westminster, or at the assizes, or general quarter sessions. $ 3. 

3. And by the 11 G. 2. c. 17. Every person being reputed 
owner, or in possession or receipt of the rents and profits of any 
manors, messuages, or lands, or of any interest therein, who hav- [[ 187 3 
ing been, or reputed to be a papist, or educated in the popish 
religion, shall conform to and profess the protestant religion, and 
shall take the oaths of allegiance, supremacy, and abjuration, and 
repeat and subscribe the declaration of the 30 C.2. in the court 
of chancery, king’s bench, or quarter sessions of the county 
where he shall reside (all which shall be recorded in one of his 
majesty’s courts of record at Westminster or such quarter ses¬ 
sions as aforesaitl); and every person being a protestant, claiming 
under such person so conforming, for his own benefit or for the 
benefit of any other protestant, and not for the benefit of any 
papist, — shall hold, jiossess, and enjoy all such manors, mes¬ 
suages, and lands discharged from all disabilities and incapacities 
incurred by such person so reputed owner, or in possession or 
receipt of the rents and profits as aforesaid, or by any other per¬ 
son by, from, or through whom the title to such manors, mes¬ 
suages, or lands, or any interest tlicrein shall be derived, for sucli 
estate or intei’cst as he would have had if no such disability or 
incapacity had been incurred ; unless the person entitled to take 
advantage of such disability, incapacity, or defect of title shall 
bond fide recover such manors, messuages, or lands, by judgment 
or decree in some action or suit to be commenced six calendar* 
months before the making of such record, and to be prosecuted 
with due diligence. § 1. 

lJut this shall not prejudice the right of any person entitled to 
take advantage of such disability or incapacity, who shall have, 
precedent to the making of such record,* been in quiet possession 
of any such manors, messuages, or lands by the space of two 
calendar months. § 2. 

And if imy such person so conforming shall afterwards return 
to, or again profess the popish religion, he shall for ever after¬ 
wards be disabled and incapable of having any benefit of this act, 
and shall from thenceforth be liable to the same disabilities, inca¬ 
pacities, and forfeitures, as if he had not takep the said oaths, 
and subscribed the declaration. $ 3. 

Also, this shall not extend to prejudice the right of any person 
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intitled to any remainder or reversion in any such manorsi mes¬ 
suages, or lands, in case he shall pursue his right by some action 
or suit to be comuicnced within twelve calendar months next 
after the precedent estate on which such remainder or reversion 
[ 188 3 depends and is expectant shall be determined, and shall prosecute 
such action or suit with due diligence. $ 4'. 

[But by the 31 G.3. c.32. Papists who shall take the o'aths 
and subscribe the declarations therein contained are not liableto 
be prosecuted for not resorting to some parish church, &c. or 
for being papists or reputed papists, § 4.; Nor shall they be sum¬ 
moned to subscribe the declaration against transubsUintiation, 
§ 18.; or to register their estate.s, § 21.; and they are in general 
relievcil from those penalties which by the above mentioned 
statutes are remitted to those Avho shall conform.] 

In the year 1714, the convocation drew up a form of receiving 
converts from popery : which is printed in Cane. V. 4. 

p. 660. 

XLV. Saving of the ecclesiastical jurisdiction. 

It is generally provided by the several principal statutes above 
rehearsetl, that nothing therein shall take avvav or abridge the 
authority or jurisdiction of ecclesiastical censures; but the arch¬ 
bishops, bishops, and other ecclesiastical judges may proceed as 
before the making thereof. [But the 31 G.3. c. 32. § 3 & 4. 
limits c(|ually (iu the cases mentioned in that act) the civil and 
ecclesiastical jurisdictions.] 

Notk, By the 11 4 ' '"•4- further penalties were enacted 

against papists, which were as IIjIIows : (1) If any person shall 
apprehend any i)opish bishop, jtriest, or jesuit, and prosecute 
him, till he be convicted of saying mass, or exercising any other 
j)art of the office or function of a popish tushop or }>riest; he 
shall receive from the sheriff 100/. reward. (2) If any popish 
bishop, priest, or jesuit, shall say mass, or exercise any other jtart 
of the office or function of a popish bishop or jiriest (excej)t in 
foreign ministers’ houses); or if any papist, or person making 
jn ofession of the popish religion, shall keep school, or take upon 
liimsclf the education or government or boarding of youth; he 
shall be adjiulged to perpetual imprisonment. (3j If any person 
educatQd in the pojiish religion, or professing the same, shall not 
within six months after ho shall be 18 years of age, take the 
oaths of allegiance and suj>reniacy, and subscribe the declaration 
of the 30 6’. 2. in the chancery, king’s bench, or quarter sc.ssions; 
he shall (in respect of himself, but not of his heirs) be incapable 
to inherit or take any lands, by descent, devise, or limitation : 
C 189 3 protestant, shall liave the .same. 

{4j Kvery papist, or person making profession of the popish 
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religion, shall be disabled to purchase any lands, or profits out 
of the same, in his own name, or in the name of any other to his 

use, or in trust for him; but the same shall be void, (rf)- 

But by the 18 G.S. c.60. all these clauses are repealed; provided 
that nothing in the same act of 18 G.S. shall extend to any 
person but such who shall within six calendar months after pass¬ 
ing of the act, or of accruing of his title, being of the age of 21 
years, or bcing of unsound mind, or in prison, or beyond the 
seas, then within six months after such disability removed, take 
and subscribe an oath in the words following: 

I A. B. (h dnen dy jpromhe and sivenf^ That Itvill he faittiful 
and hear true allegiance to his majesty king George the third, and 
him ’wilt defend, to the utmost of my po-vucr, against all conspiracies 
and attempts 'vchatever that shall he made against his jjcrson, croyni, 
or dignity. And I to/// do my utmost endeavour to disclose and 
male I nemn in his majesty, his heirs and successors, all treasons 
and t)nilorous conspiracies 'which may he formed against him or 
them. And I do faithfuljp promise to maintain, sup 2 )ort, and dc~ 
fend, to the utmost (f my pemer, the succession of the crown in his 
muji sty's family against any ])erson or jnrsons whatsoever ; hcrchy 
utterly renouncing and aljuring any ohedicnce or allegiance unto the 
person taking upon himself the stile and title of Prince of Wales, in 
the life-time (f his father, and xdio, since his death, is said to have 
assumed the stile and title (fling ry’Great Britain, hy the name of 
Gharles the third, and to any other person claiming or pretending a 
right to the crown (f these rc(dms. And 1 do swear, that I dot eject 
and detest, as an nnehristian and imjnous position. That it is laiaful 
to murder or destroy any person or persons whatsoever, jor or under 
pretmee (f their hting hocticls; and also that unchristian and 
impious principle. That no faith is to he kept xciili heteticls. 1 
further declare, that it is no at tide (f my faith, and that 1 do 
renounce, nject, and ahjure the opinion. That princes ctcomnu- 190 ] 
nicaled by the pope and council, or hy any authority oj' the see <tf * 

Home, or hy any authority whatsoever, may he deposed or murdered, 
hy their suljrcts, or any pel son whatsoever. And I do declare, that 
1 do not heliive that the pope (f Koine, or any other foreign prince, 
prelate, state, or jiofcntatc, hath, or ought to have, any temporal or 
civil jurisdiction, pvmcr, superiority, or pr*e-cmincncc, directly or 
indirectly, within this realm. And I do solemnly, in the presence of 

(f/) Uptm the statutes against papists, before they were mitigated 
l)y the 18 G. 3., Lord Mamjield observes, tliat they were thought, 
when they passed, necessary to the safety of the state. On no oilier 
ground can they be defended. The political object the legislature 
had in view was to take from the Roman catholics that w'ciglit and 
influence which is naturally connected with landed property, beyond 
what personal estate can give. Foone v. Blount, Coup. 4-66. Trin. 

16/?. 3. 
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Godf profess^ declare^ T'hat I do make this declaratimi, 

and evci'y part thereof ] in the plain and ordinatp sense of the words 
of this oath ; wit haul anp eroasioiiy equivocation, or mental reserv¬ 
ation whatever', and without any dispensation already p anted by the 
pope, or any authority of the see o/ ‘Rome, or any person whatever ,• 
and without thinking that I am or can be acquitted before God or 
man, or absolved of this declaration, or any part thereof, although 
the pope or any other persons or atifhorify whatsoeva’ shall dispense 
with or annul the same, or declare that it was null w void. 

Wliich oath sliall be competent to the courts at Westminster 
or any general or quarter sessions to administer; Of which a 
register shall be kept in like manner as for the oaths re(|uiied 
from persons qualilying for offices. And provided also, lliat 
nothing herein shall extend to any popish bishop, priest, Jesuit, 
or schoolmaster, who shall not Iiave taken anti subscribed the 
above oath, before he shall have been apprehended, or any pro¬ 
secution commenced against him. 

fThis oath is nearly similar in terms to that required by tlu^ 
SI G.3. c. 32. (See 20. B.) But the privileges conceded 

to Komnii catholics by the latter statutes are more extensive. (2)] 

XLVI. Summai'y of the 31 G. 3. c. 3^. 

This act enables persons who profess the Roman catholic re¬ 
ligion, personally to appear in any of his majesty’s courts of 
chancery, king’s bench, common filcas, or exchequer at West¬ 
minster, or in any court of general quarter sessions, ol’ and for 
the county, city, or jilacc where such persoTi shall ri!side, and 
there in open court, betw een the hours of nine in the morning 
anil two in the allernoon, to take, make, and subscribe at full 
length, [or with his mark, the name being written by the oflicer if 
he cannot write,] the oath and declaration therein contaiueil, (for 
which see 20. B.) a certificate of which, iqion payment 

of 2.S’. shall be delivered by the proper officer of the court, wliich 
£191 ] shall be sufficient evitlence of such persons having taken and sub¬ 
scribed such declaration and oath, unless the same shall be falsified. 

Lists of the persons who shall have taken the oaths are to be 
transmitted to the clerk of the privy council nnniialiy. § 2. 

The 1 Eliz. 2. 23 Eliz. c. 1. 27 Eliz. e. 2. ‘29 Eliz. c. C. 

33 Eliz. c,2. 2 (vulgo 1.) Ja. c. 4*. 3 ,/. c. 4. 3 Ja. r.5. 7 Ja. c. G. 
3 Car. \,c.2. 25 Car. 1. c. 2. 1 W. 4’ M. st. 1. c. 8. 1 G. 1. st. 2. 

(2) And now by 43 G. 3. c.SO. The declaration and oath exj)rcssed 
in 31 G. 3. c. 32. § 1. shall as to all who have taken, declared, and 
subscribed, or hereafter shall make, take, and subscribe the same in 
the manner there mentioned, give the same benefits and advantages, 
and operate to the same intents as by the 18 G. 3. c. 60. is enacted 
of tiic oatli thereby subscribed. 
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c. 13. requiring persons to resort to their parish church or chapel, 
or some usual place where the common prayer is used, and in¬ 
flicting penalties upon papists, priests, and those who shall hear 
or say mass, or shall refuse to take the oath of supremacy, or 
subscribe the declaration against transubstantiation, are repejiled 
as to persons who shall take and subscribe the said oath and 
declaration. §3, 4, 18. Also the 1 JV.^- M. st. 1. r. 9. for re¬ 

moving papists from the cities of London and Westminster: the 
30 Car. 2. stal. 2. c. 1. inflicting penalties on peers who shall 
come into the king’s presence, not having taken the oath and 
made the declaration before required: the 1 G. 1. 2. c. 55. 

and 3 G. 1. c. 18. requiring papists to register their names and 
lands, deeds and wills; and the 7 4'8 IV. 3. c. 24'. and 1 G. 1. 
at. 2. c. 13. relative to practitioners in law. § 19, 20, 21, 22. — for 
all which sec the respective heads of this title. But no assembly 
for religious worship is allowed under this act, until the place of 
meeting shall be certified to the justices, and recorded at the 
general or quarter sessions of the peace for the county, city, or 
jflace in which such meeting shall be held, nor is any person to 
perform any ecclesiastical function therein, until his name and 
description be also recorded at the sessions by the clerk of the 
peace, and no such })lace of assembly is to be locked during the 
meeting. § 5 4' 6. 

A penally of 20/. is inflicted on those who shall maliciously 
disturb assemblies of religious worship permitted by this act, or 
misuse any priest or minister therein ; but the benefit of the act 
is not to extend to .my Roman catholic ecclesiastic who shall 
olliciate in any })lacc with a steeple and bell, or at any funeral in 
any church or church-yard, or who shall exercise any of the rites 
or ceremonies of his religion, or wear the habits of his order, save 
within a place of religious worship permitted by this act, or in a 
private house where not more th.m five persons are assenjbletl 
besides those of the household, or w'ho shall not previously to his 
ofliciating have taken the oath aj)poiuted by the act. $ 10. But C 192 ] 
ministers of iiiiy Roman catholic congregation who shall take the 
aforesaid oath arc exempteci from serving on juries, or being 
chosen to parochial or ward office; other Roman catholics are 
to execute such offices by deputy. § 7 <S' §. 

The act does not exempt Roman catholics from paying tithes, 
nor docs it repeal any jiart of the 26 G. 3. c, 33. commonly called 
the marriage act, nor does it excuse persons from attending di¬ 
vine service on Stmday, except they come to some place of wor¬ 
ship permitted by this act or the act of toleration. $ 9. II, 12. 

iloman catholic schools are permitted under certain restric¬ 
tions, for which see 3. and this title XX\"1I. 

This act does not extend to Scotland; but by the 33 G. 3. 
c. 44. Iloman catholics of that part of Great Britain who shall 

N 2 
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take a similar oath before the sherilF-depute, or two justices of 
the peace, for the county where they reside, may hold, enjoy, 
alien, &c. real or personal properly, as any other person or per¬ 
sons whatsoever, any thing in the act of the 8th & 9th session of 
the first jiarliament of Scotland of king William, or any other 
act or acts notwithstaruling. But the act does not authorize Ro¬ 
man catholics to be governors, tutors, curjitors, or factors to the 
children of protestaiit parents, or to be otherwise employed in 
their education, or the trust or management of their affairs, or to 
be schoolmasters, professors, or public teachers of any science 
to any person or persons whomsoever within that part of the 
kingdom.] 

poretott of See ‘Ettfieo* 


[i&racttce. 

TT may be well here to transcribe the masterly sketcli ol' the 
practice of the ecclesiastical courts given by Blackstone. 'Hieir 
ordinary course of proceeding is. First, by citation, to call the in¬ 
juring party before them. Then by lihd^ lihdlus, a little book, or 
by articles drawn out in a formal allci^ciNon, to set forth the com¬ 
plainant’s ground of comjilaint. "^I’o this succeeds the dcfcndauCfi 
ansvoer upon oath, when if he denies or extenuates the charge*, 
they proceed toyiroo/.s by w'ituesses examined, and their de])osi- 
tions taken tlown in writing by an officer of the court. If defentl- 
ant has any circumstances to offer in his del’ence, he must also 
projiound them in what Is called his drfnixm' allcy^ation, to which 
he is entitled in his turn to pUihiliJpn rty/iww on oath, anil may 
-from thence proceed to -proofs as well as his antagonist. The 
canonical doctrine of pw'^ation, whereby the parties were obliged 
to answ'er on oath to any matter however criminal that might be 
objected against them, was overturned by 13 V. 2. r. 12. §1-. (Sec 
jfflirijnttOllO When all the pleadings and proofs arc concluded, 
they are referred to the consideration, not of a jury, but of a single 
judge, wlio takes injbrmal ion by h(‘aring ailvocates on both sides, 
and thereupon Ibrms his inlerlocvtonj decree or defnilive sentence 
at his own discretion; j’roni which there generally lies an appeal 
(see 0ppC»ll), though if the same be notapi)ealed from in If) days, 
it is final by the statute 13 //, 8. c. 19. See 3 JJla. C. p. 100.] 

praemoii0trfffrn0e0» See ^onajfteriejj* 
pvaemumve^ See Couitjy. 

’ prflejstfltioii. See jpnipiott. 
prrii($ttt0. See ptiblic toorpljip# 
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^PHE law concerning prebendaries, canons, and other members 
of tlie chapter in cathedral and collegiate churches, falleth 
in under the title ilUll 


i&rero0attt)e Court. 

^T'lIlO prerogative court of the archbishop, is that court wherein 
all testaments are proved, and all administrations granted, 
where the party <lying within the province hath bona noiahilia in 
some other diocese than where he dieth ; and is so called from 
the arclibishoji’s having a ‘prerogative throughout his whole pro¬ 
vince for tlic said purposes. 4.* Inst. 335. 

l^rom this court the appeal licth to the king in chancery, /d. 


j&rcsentation. 

ipilESENTATlON, or collation, to a living, is treated of 
under the title lu5EncllCC« 

Presentation to popish livings is treated of under the title 

]i3opri|i. 

piifist. See iDibtimnoin 
IDitmare* See li5isfijop0» 
ptioi** See ipona0tcricsf» 
ptibatr cfiapfljSf See CBapcl. 


i&ritjUeses anu restraints of the 

tiers?. ( 3 ) 

I. fPHE common law, to the intent that ecclesiastical persons 
might the better discharge their duty in celebration of di¬ 
vine service, and not to be entangled with temporal business. 


(S) See Com. Dig. tit. Ecclesiastical Persons (D). 
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Not re¬ 
strained 
iroin serv¬ 
ing in a 
temporal 
office. 


hath provided that they shall not be bound to serve in any tem¬ 
poral office. 1 Imf. 96. 

And although a man holdeth lands or tenements, by reason 
whereof he ought to serve in a temporal office, yet if this man be 
made an ecclesiastical person within holy orders, he ought not to 
be elected to any such office; and if he be, he may have the 
kinir’s writ for his discharge. 2 Ttist. 3. 

Arftl this, although it be an office which he may execute by 
deputy: Thus in the case of the vicar of IMrtford, H. i2 0.2. the 
court granted to him a writ of privilege, against serving the office 
of expendilor to the commissioners of sewers^ though it was in¬ 
sisted, that this was an office which miglit be executed by deputy. 
S/r. 1107. 

2. The popish foreign canon law forbids secular offices and 
employments to persons in holy orders. So do the following 
constitutions : 

Olhob. No clergyman shall be an advocate in the secular court 
in a cause of blood, or in any other cause but such as are allowed 
by law. And if any shall do otherwise, if it be in a cause of 
blood, he shall be ipsojiuio suspended from his office ; and if in 
any other cause, he shall be punished by his diocesan according 
to his discretion. And in causes of blood which shall extend to 
life or member, we do strictly injoin, that no clergyinan [ircsume 
to be a judge or an assessor ; and he who shall act contrary here¬ 
unto, besides the suspension from his office whicli he shall ijjso 
jheto incur, shall be otherwise punished according to the tli.scrc- 
tion of his superior: Fi-oni whicli sentence of siisju-nsion he shall 
by no means be absolved by hi-: dij)c*e.san, until he shall have 
made compeleiil satisfaction. Athon. 91. 

And, more particularly by another constitution of the same 
legale : Whereas it is unbecoming for clergymen em])loyetl in 
heavenly offices, to minister in .secular affairs ; we think it sordid 
' and base, that certain clerks grceiliiy pursuing earthly gain amt 
C 195 j temporal jurisdictions, do receive secidar jurisdiction from lay¬ 
men, so as to be named justices, and to become mini.sters of jus¬ 
tice, which they cannot administer without injury to the canoni¬ 
cal dispositions and to the clerical order; We desiring to 
extirpate this liorrid vi^ic, do strictly injoin all rectors of churches 
and pcnictual vicars and all otliers whatsoever constitiiteil in the 
order ol’ priesthood, that they receive no secular jurisdiction 1‘rom 
a secular person, or presume to exercise the .same ; and if they 
do, they shall relinquish the .same within the space of two months, 
and never resume it; and whosoever shall attempt anything 
contrary to the premises, shall be ipso facto snspemled from his 
office and benefice; and if he shall intrude into his office or be¬ 
nefice during such snspen.sion, he shall not escape canonical ven¬ 
geance, which shall not be relaxed until he shall have made satis- 
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iaction at die discretion of his diocesan, and taken an oath that 
he will not do the like again. Saving die privileges of our lord 
the king in this behalf. Athon. 89. 

M^hich saving (Mr. Johnson says) intirely defeated the con¬ 
stitution. And in the former constitution there is also a saving, 
for such causes as ch'e aUwwed bij law. Johns. Othoh. Alhon. 91. 

But if those savings had not been expressed; yet it is certain 
that the constitution could not have altered the law of the land in 
this respect. And it is well known that the kings of England in 
all ages have asserted a right to employ what subjects they 
pleased, of the clergy as well as laity, in any po&t of civil govern¬ 
ment; and in fact, very many clergymen have been chancellors, 
treasurers, and even chief justices of the king’s bench, and con¬ 
sequently must have sate judges in cases of life and death. (4.) 

And by the statute ol" Articuli cleri, 9 Ed. 2. sf.l. c.8. It is 
complained as Iblloweth: I'he barons of the king’s exchequer 
claiming by their privilege, that they ought U) make answer to no 
cum})lainant out of the same place, extend the same privilege 
unto clerks abiding there, called to orders or unto residence, and 
inhibit ordinaries that by no means, or for any cause, so long as 
they be in the exchequer, or in the king’s service, they shall not 
call them to judgment. Unto which it is answered; It jileasoth 
our lonl the king, lliat such clerks as atterul in his service, if they 
olfend, shall be corrected by their ordinaries, like as other; but 
so lon^ as ihcij are occupied about the excheqm’i\ they shall not be 
bound to keep residence in their churches. This is added of new 
bp the council: The king and his ancestors, since time out of mind C 196 j 
have used, th<d clerks 'iJiich arc cmploped in his soxicc, during 
such time as they arc in service, shall not be comjielled to keep 
residence in their benefices; and such things as be thought neces¬ 
sary for the king and commonwcaltli, ought not to be said to be 
prejudicial to the liberty of the church. 

So long as Ihep arc occupied about the exchequer'] And the court - 
of exchequer may grant a prohibition to the ordinary, lor any 
that ought to hav^^ the jnivilege of the excheijucr, where the 
court may give the parly remedy, or where a suit depeudeth in 
the court of exchequer for the same cause; or where the king’s 
service, which is the cause of the privilege, is hindered by the 
suit before the ordinary : as for non-residence, during the lime 

(4) Nullus clcricus nisi cnnsidicus, is the character given of them 
soon after the conquest by William of Malmesbury. The judges 
therefore were usually created out of the sacred order, as was like¬ 
wise the case among the Normans, and all the inferior offices were 
supplied by the lower clergy, which has occasioned their successors 
to be denominated clerks to this day. (1 Bla. C. 17.) 

N 4 
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that he gave his iiecessai<f attendance in the exchequer for the 
king’s service. 2 Inst. G24. 

Added of 7iew bif the king's council^ That is, by the common 
council of tlie realm, as it is termed in original writs, and in 
other legal records, and so it is taken in other acts of parliament, 
and in the preamble to these same Aetiadi clxei. 2 Inst. G24. 

That clerks ’ixhieh are emploijcd. in his service'^ This branch is 
general, and not limited (as the Ibrmer is) to the privilege of the 
exchequer; but extendeth to any other service of the king for 
the commonwealth : as if he be employed as an ambassador into 
any foreign nation, or the like service for die king, which is (as 
it is here said) for the connuouwealth, which over must be pre¬ 
ferred before the private. 2 Inst. G21*. 

G. Ecclesiastical pei'.'sons have this privilege, that they ought 
not in person to .serve in war. 2 List, G. 

4. IJy the statute of 52 ll.ii. c. 10. Tor the towns of sheriff, 
it is provided, that archbishojis, bishops, nor am/ religions men, 
or women, shall not need to come thither, except their appearance 
be speciallj required thereat Jor some other cause. 

The tourns qf sheriffs] Nor consequently are lliey bound to 
appear at the lect, or view of frankjiledge. 2 Inst. 1-. 

Nor amj religions men'] Men of religion, in the proper sense, 
are taken for those that are regulars, as being professed in some 
of the religious orders, as abbots, prior,s, and the like; but eccle¬ 
siastical persons that arc seculars, that is, who tlo not live under 
the rules of any of the religious orders, as bishops, deans, arch¬ 
deacons, prebends, parsons, vicars, and such like, are also within 
this act. 2 Inst. 121. 

Shall not need to come thither] Tliat is, they are not compel¬ 
lable tj) come, but left to their own liberty. And if any man be 
grieved in any thing contrary to the ])urview of this statute, luJ 
shall have an action grounded ujxm the statute, for his remedy 
and relief therein, k Inst. 121, 122. 

Except their appearance be speciallij required thereat for some 
other cause] As to be a witness or the like. 2 Inst. 121. 

5. By the 50 Ed.[i, c.5. Jt i.s enacted as follows: Because 
that complaint is made by the clergy, that as well divers pric.st.s, 
bearing the sacrament sick people, and their clerks \i)ith them, 
as divers other ])er.sons of holy church, xvhilst theq attend to divine 
.setxices in clnirclies, church-yards, and other places dedicate to 
God, be sundry times taken and arrested bij oidhoritq royal, and 
commandment of other temporal lords, in ofience of God, and 
of the Iibertie.s of holy church, and in disturbance of clivinc 
services afoi-esaid; the king granteth and defendeth, upon 
grievous forfeiture, that none do the same from henceforth : so 
tliat collusion or feigned cause be not found in any of the said 
persons of holy church in this behalf. 
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Of tbe clecg^. • 

And by the 1 R. 2. c. 15. It is thus ftsfrther ^hacted: Because 
tiiat prelates do complain lliemselvcs, that as- well beneficed 
jieople of holy church, as other be arrested and drawn out as well 
of cathedral churches, as of other churches and their church¬ 
yards, and sometimes whilst they be intended to divine services, 
and also in othei- places, although they be bearing the body of our 
Lord Jesus Christ to sick persons, and so arrested and drawn 
out, be bound and brought to })risou, agaimt the liberty of holy 
church} it is ordained, that if any minister of the king or other, 
do arrest any person of holy church by such manner, and thereof 
be duly convict^ he shall have imprisonment, and then be ran¬ 
somed at the king’s will, and make gree to the parties so 
arrested : provided, that the said people of holy church shall not 
hold them within the churches or sanctuaries by fraud or collu¬ 
sion in any manner. 

Ami their clerics xcith theui] By this it appears, that the clerk 
who is assistant may have this privilege. /)•"{:/>e, p. 1. c. 11. 

fVhilsf i/ny afteml to divine services'] It hath been adjudged 
upon this, that in going, continuing, and returning, to celebrate 
divine service, the priest ought not to be arrested, nor any wlio 
aid him in it. 12 Co. 100. (5) 

Jin aulhorily royal] But this extendeth only to cases betwixt 
party and party, and not to cases wherein the public jieacc is 
concerned, which arc between the king and the ])arty; and therc- 
ibre a person may be appiehended going to or returning (W)m 
divine service, by a warrant from a justice ol’thc peace, it being 
i()r a breach of the peace, and for the king; and so in like cases. 
Wots. t7/.3‘l-. 

Thus, in the case of P///.and IVrbley, E. 11,/. Pitt had aivar- 
rant I’rom a justice of the peace, and scrvetl it upon Webley, as he 
was coming from church from sermon upon a week day. \\"here- 
iipoji Webley libelled against him in the spiritual court; and Pitt 
moved for a prohibition, and framed the suggestion upon these 
statutes, which prohibit arrests in time of divine service, and in 
going and returning to and from the church. But it was said 
that those statutes are where the matters ai e betwixt one common 
person and another, but not where it concerns the king and a 
common person, as here it did, this ana?st being made at the 
king’s suit. And to this opinion the court seemed to incline, 
and that there was just cause for a prohibition. But further 
day being given, the parties in the mean while agreed. Cro. 

ja.ivn. 


(5) Though it be through ignorance, and he is afterwards dis¬ 
charged ; so one may be sued fur it in the ecclesiastical court, and 
shall pay costs, 2 liulst. 72. 
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Against the liberties of holy church^ 13y which it appears that 
these statutes are hut an affirmance of the cominoii law, anti in 
maintenance of the liberties of holy church. 12 Co. 100. 

And thereof be duly cemvief] The party grieved may have an 
action upon the statute: for when any thing is prohibited by an 
act, although the act doth not give an action, yet action lieth 
upon it. 12 Co. 100. 

And if an arrest be made contrary to these statutes, and the 
person arresting doth presently discharge the person arrested 
upon pretence of ignorance or the like; this will not excuse the 
contempt in making the arrest. JVats. ch. JH. 

However, if such undue arrest ho made, the arrest is good ; 
so that If a rescous he made, and thereby any [icrson killed, the 
killing is murder. Wats. ch.^\. 

And Dr. Watson says, he that doth offend against the afore¬ 
said statutes, may not only he fined in the temporal court, hut 
also may he excommunicated hy the ecclesiastical judge, and 
condemned in costs. Wats. ch.^\. 

f>. i3v the statute 13 Kd. 1. .sLl. it is thus enacted : b’or lay- 
ing violent hands on a clerk, it hath been grantetl, that it shall 
be tried in a spiritual court, when money is not demanded, but a 
thing done for punishment of sin. And hereof the .s|.)iritual 
•Judge shall have power to take knowledge notwithstiinding the 
king’s prohibition. 

And by the 9 Ed. 2. f..S. If miy lay xioJeni hands on a clerk, 
amends for the peace broken .shall be before the /'/wg, and for the 
c.xconmunication Infore a jn clale, tiiat ])eiuiuce. corjioral may be 
enjoined ; Avhich if the olfender will redeem of bis own good will, 
hy giving money to the ])relate, or to the party grieved, it shall 
he required before the prelate^ and the kinfs prohibilion shall not 
lie. 

Lay violent hands'] A ]:)rohibition having been granted, where 
a clerk libelled against another in the spiritual court, for that he 
beat him, or at leastwise assaulted him with a hill, and would 
have stricken him, and called him goose, anti woodcock, ami 
many such worils; the court heltl that the pnjhibition did well 
lie: for although for the laying violent hands on a clerk, the suit 
ought to he in the spiKtual ctJurt \^semb. if excommunication is 
the object] yet for an assault only, the suit ought to he at the 
common law. Cro. El. 753. (G) 

So also where a prohibition was granted to stay process in the 
spiritual court, against one who seeing an assault made upon his 
servant hy a clerk, came in aid of his servant, and laid his hands 
peaceably upon the clerk; Gaivdy, chief justice, held, that this 


(6) Love v. Erin. 
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case was out of these statutes, because the party luid good cause 
to beat the clerk: and the prohibition stood. Cro.El. 655. (7) 

So also, if a clergyman bo arrested by process of law, he can¬ 
not for this sue in the ecclesiastical court. 2 Inst. 492. 

2'he amends for the peace broken shall he before the king\ If the 
clerk sue in court Christian for damages for the battery, he is in 
case pnCmunirc; for in that case the ecclesiastical judge ought 
to jtroceed e^T officio^ only to correct the sin. 2/«s/.492. 620. 

And though he do not directly sue for such damages there: 
yet, if a man is excommunicate for laying violent hands on a 
clerk, and the .s[)iritual court deny absolution till amends be 
made to the party for the battery ; a prohibition will be granted. 
Gibs. 9. 

And for Ihe excommunication before a prelate^ This is the 
known punishment assigned to that crime by the canon law; to 
w hich tlie practice of the clmrch of England has been conform¬ 
able, both before and since the reformation. Gibs. 9. 

It shtiU be reqr.ired before the prelate^ and the kinfs prohibition 
shall not lie'] Or, in case the money' for redeeming of penance is 
sued for in the spiritual court, and a prohibition is granted by 
the; tem[)OJ‘al; then a writ of consultation is provided for relief 
of the party. Gibs. 9. (8) 

7. Me tliat is within orders hath a privilege, that albeit he 

have had the j)ri\i]ege of lus clergy lor a felony', he may have 
his clergy alk*rwards again, and so cannot a lavnian: And he 
that is vvitliin orders, and hath his clergy allowed, shall not be 
branded in the hand. And tlicse privileges are given by act of 
pariiaincnl. 2 697. 2//.//. 9H9. 

Ami although a clergyman in ortlers shall not be burnt in the 
hand, yet after his discharge given by' the court, he shall have 
the same })rivilege, as it he luui been burnt in the hand; ami 
therefore shall not be drawn in question in the ecclesinslical 
court, tt) deprive him, or inflict any ecclesiastical censure upon 
him. 2 IL H. 389. 

8. Such as he within orders of the ministry, or clergy, cannot 
be cmpannolled as jurors. Lamb. Just. 99G. (c) 

9. It seems to be agreed, that a person^ in holy' onlers cannot 
be an approver; because it is a rule, tliat no inembor of the 
clergy can sue any appeal whatsoever, in a matter or cause of 
death. 2 1 luxe. 205. 

10. A clergyman being an appellant, the defendant cannot 


(7) Kellepv. Walker ; see 3 Bln. Com. 143. 1 Salk. 199. 

(8) Suits were always allowable in spiritual courts for money 
agiecil to be given as a commutation for penance. Art. Chr. 9 Ed. 2. 
c. 4. F.N.H. 53. 2 Roll. Rep. 384. 

(c) Beechers case, 4 Leon. 190. 
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wage his battel; but the clerk being appellant may counterplead 
the wager of* battel; and compel the appellee to put himself upon 
his country. 2 Ihi'w. 427. (9) 

11. By the 9//. 3. c. 14. No man of the church shall be 
amerced after the (juaritity of his spiritual benefice, but tifter his 

quantTiv of and after the (juantity of his oflence. 

his spiritual Amerced'] Here appearetli a jirivilege of the church, that if an 
ecclesiastical person bo amerced (though amerciaments belong to 
the king) yet he shall not be amercc<l in respect of his ecclesias¬ 
tical promotion or benefice, but in respect of his lay'^ I'ee, and 
according to the quantity of his fault; which is to be afleered. 
2 Inat. 29. 

llencfier] Benefice is a lai’gc ^^•ol’d, and is taken for any eccle¬ 
siastical ]n’omoti(jn, or spiritual living whatsoever. 2 Inst. 29. 

Lajj-iennnent] And il’a spiritual person be amerced alxwc the 
quantity' of his lay-lenerncnt, he shall have a writ to prohibit the 
levying of it. Gibs. 13. (") 

12. By the 1 lUL i). sf.2. cAO. Whereas archbishops, bishof).s, 
abbots, priors, abbesses, and prioresses havt; been sore, grieved 


by the re(juests of (ho king and his progenitors, which havi 


IJow far 
SUl)jl‘L'l to 
pension or 
servii'cs to _ 

the kinj^. * desired them by great throats, for their clerks and other servants, 
*C 201 3 for great peiisiojis, prebonds, ehnreltes, atid corrfnlies, so that 
they could nothing give nor do to such as Jiad done them service, 
nor to their friends, to their great (harge anti damage; the king 
granteth, that from henceforth he will no more scch things de¬ 
sire, but xvJirre fie auyjit. 

Hut xchcrc he outfit] For, of common riglit, flic king, as founder 
of archbishopricks, bishopricks, and many religious houses, had 
a corrody, or a pension, in the several IbuiidiUitms; a corrody, 
lor his vadelets, who alletui them; and a pension, for a chaplain, 
such as he should s])ecially reconimeiul, (ill the respeedve pos¬ 
sessor should })romote him to a competent benefice. Gibs. IG. 

If any ecclesiastical person shall he in fear or doubt, that liis 
goods, or chattels, or beasts, or the gootls of liis farmer, should 
be taken by the ministers ofthc king, for the luisiness of the king, 
he may purchase a jn otection. 2Insi. 4. 

No demean or })roper cart for the necessary use of any eccle¬ 
siastical })erson, oughFto he taken for the king’s carriage; but 
they are exempted by the ancient law (if England ft'om any^ such 
carriage: and this was an ancient privihige belonging to holy 
church. 2lnst.S5. 

But there is no special exemption in the yearly mutiny acts, 
for clergymen, in resj)ect of the soldiers’ carriages. 


(9) Appeal and wager of battel abolislied, .59 6’. 3. c. 1-6. 
(g) Mag. Chari, c.l^. Iteg.f 184. i. 
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13. If a person be bound in a recognizance in the chancery or 
other court, and he pay not the sum at the day; by the common 
law, il'the person liad nothing but ecclesiastical goods, the recog¬ 
nizee could not have had a levari farAas to the sheriff to levy the 
same of these goods, but the writ ought to be directed to the 
bishop of the diocese to levy the same of his ecclesiastical goods. 
2/;/.v/.4. (//) 

In an action brought against a person, wherein a capias lieth 
(f()r exainjde, an account) the sheriff returns that he is a clergtj- 
man hencjked havinif no lapJhe, in which he may be suinmoned; 
in iliis case the plaintiff cannot have a capias to the sheriff to 
lake the body of the person, but ho shall have a writ to the 
bishop, to cause the person to come and appear. Jlut if he Jiad 
returned, that he is a clcrppmafi havin’^ no lapJir, then is a capias 
lo be granted to the sheriff; for that it appeared not by the 
return that he had a benefice, so as he might he warned by the 
bisho}) his diocc'san; and no man can be exempt from justice. 
2 ///s7. 4, 


M. !) JV. Moselp and IVarljurton. On a Jieri facias against 
W’arhurton, a follow of Winchester college, the slierilf returned, 
shat he is a ilcm^pman hcncficcd liavin;:^ no lap fee. Ilei’eupon a 
Jieri facias was issue to the bishop, to levy the same of his eccle¬ 
siastical gesods. ^riie bishop sent his mandate to the warden and 
'ellows of the college to sefjuester his salary. 'I'licy answer that 
they lia\e not power lo do it. 'Flic bishop moved the court to 
know, whether he might com})el them by ecclesiastical censures, 
liy IloU, chief justice; if a prehcmiarv hath a sole body, the 
i)i>lK)p upon \x levari J'acias ol’ his ecclesiastical goods, mav sc- 
jjiiester it; but if he halh hut a body aggregate with the dean 
ami chapter, Jjc cannot seijiiester it. In tiiis case, the profits of 
the leliowship aie but I’a.sual ilividoids, in which belbre division 
Whirhurion tiathno interest, so that they (h> m/l make an estate; 
ami It seems in tiiis case Wariiui ton is not a clerk henefievd, ami 
the hishoj) may retiiin that lie Iialli Jio ecclesiastical goods. 
Ld. Jiap.'Mia. 1 SaU'.'S-Ji). 

14. Anieidi cleii, }) Kd. 2. st.\. c.;). It is cou!})lained, that 
the king’s olficcrs, as sherilis atul other, do enter into thejees of 


(//) Lifii^nil V. Jone.^, Sini. S7. Ami an attachmonl will go against 
ilie eliancellor for not returning it. The v. 'The Bishop f St. 
Asaph, 1 IVds. 332. It has been dccideil, tliat the assignees midor 
an insolvent act are not entitled to demand and receive the jirofits 
of an ecclesiastical hcncficc, which have accrued siihstvjiient to tfie 
assignment, nor can they maintain an action for the same, tliongli 
included in the schedule of the insolvent. ArbiicUe v. Caivlai/, 3 Bos. 

Bid. 321. 
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Privileges miD restraints 

the church to ttike distresses, and sometimes they take the parson's 
beasts in the king’s highway, where they have nothing but the 
land belonging to the church. Ans'vcer : The king’s pleasure is, 
that from henceforth such distresses shall neither be taken in the 
king's highway, nor in the lees whjirewith churches in times past 
hax'c been endmaed; ncvcrtlieloss he willeth distresses to be taken 
in possessions of the church neu'lj/ purchased by ecclesiastical per¬ 
sons. 

Fees of the churcJi] Tliat is, lands belonging to the church. 
Lindw. 263. 

Parsons] Ilere parsons (rcctorcs) be named but for example; 
for this law extendeth to other ecclesiastic.al persons. 2 Jnst. 627. 

Prom henceforth such distresses shall not be taken'} Notwith¬ 
standing that the king’s olfieers, as sherilfs and others, are men¬ 
tioned in the complaining part, yet Lord Cole says this law 
bindeth not the king, when lie is party, for any debt or tluty flue 
unto him, because the distress or other pi’occss for the king is 
not expressly named (in the enacting part), but distresses gene¬ 
rally : And this appearcth, he says, by a book case {27 Ass. p.66); 
a prior brought a bill of trespass against the sherillj ftir entering 
into his sanctuary, that is, within the circuit of the site of his 
priory, and took away his beasts. The defendant saitl, that he 
was sherilf, and that the prior lost issues in the court of coininon 
pleas, and a writ issued to him to levy the issues, and that he 
entered into the sanctuary because he could not find a distress 
without. M^hercupoii the plaintiff demurred, and judgment was 
given against the plaintiff Which proveth that the shcrifl" in 
that case could not have returned, upon the process to him di¬ 
rected, that he is a clerk beneliced having no lay fee. 2 List. 627. 
Nf'verllieless, the words are, that such distresses {fjuod disfriefiones 
hnjnsniodi) shall not be taken ; which manifestly refer to the com¬ 
plaint preceding. 

Shall neither be taken} And if tlicy be taken, the parly ag¬ 
grieved may have a writ for his refuif. Oibs. 1.^. 

Have been cndoiced} This is to be taken in a largo sense; fir 
here the fees that they have by reason of their foundation, or by 
reason of their dotation or endowment, are included. 2 Inst. 627. 

pAiidovced} The possessions of the church are the emlownncnt 
of the church, and they are accounted as tenants in dower. 
2 Inst.627. 

Possessions of the church nexsolp purchased by ecclesiastical per¬ 
sons} Concerning tasks, tenths, and fifteenths granted by parlia¬ 
ment to the king, the possessions of ecclesiastical persons, which 
they acquired since the 20 Ed. 1. either by purchase or act in law 
were chargeable thereunto: but those which they had at that 
time were not charged therewith. And the reason thereof was 
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this: Tlie pope (alter the example of the high priest among 
the Jews, who had of the Levites tlie tentli part of the tithe) 
claimed by pretext thereof a yearly tenth part of tlie value of all 
ecclesiastical livings. This portion or tribute was by ordinance 
yielded to the pope in 20 F.d. 1., and a valuation then made of 
the ecclesiastical livings within this realm, to the end the pope 
might know, and be answered of the yearly revenue, so as the 
ecclesiastical livings, chargeable with that tenth (which was 
called spiritual) to the pope, were not chargeable with the tem¬ 
poral tenths or fifteenths grantefl to the king in parliament, 
lest they should be tloubly charged; but their possessions ac- 
<]uired alter that taxation were liable to the temporal tenths or 
fillecuths, because they were not charged to the other. 2 Inst. 
(>27. 

Sridif j)urc/iased'\ In which the temporal lords had a right of 
distraining; which right they ought not to lose, by the ])Osses- 
sions coming into the hands of ecclesiastical persons. For where 
any burden real lietk upon any land or place, the thing itself 
passelh witli its burden. Lhidv:. 268. 

Purchased^ Either to their own use, or to the use of the chiu’ch. 
IJnd-Jo. 268. 

15. If any ecclesiastical person knowledge a statute merchant 
or statute staple, or a recognizance in the nature of a statute 
staple; his body shall not be taken by force of any process there- 
iijioji. 2 Insl. 4. 

16. Amongst the SaxoJis, the lands of the clergy were charged 
to castles, bi'idges, and expeditions, ffa/ids Stale nj'the Ch. 2. 

Ilul after the introduction of the Romish canon law, they ob¬ 
tained exemptions. 

And lord Co/ec says, that ecclesiastical persons ought to be quit 
and dischargetl of tolls and customs, a^ir^lge, {'.outage, paviage, 
and the like, for their ecclesiastical goods; and if the}’’ be mo- 
Itislcd therefore, they may have a writ for their discharge. 
2 [nsl, 3. 

Which writ they may have out of the chancoi y, made of course 
without {tetition or motion, directeil to the party that distrains or 
disturbs them for any of these things, commanding them to 
desist; anil if such writ be not obejpil, flie cursilor, of course, 
will make out an a//as and plurics ; and if none of these will be 
obeyed, an attachment to arrest the party, and detain him till he 
obey. l)cgg(\p.l. r. 11. 

IJnt this and the like is always to bo understood, with this 
exception, viz. provided that no act of parliament hath ordered 
otherwise. 

17. Anciently, indeed, it was held, that clcrg}’rnen are not to 
be burdened in the general charges with the laity of this realm; 
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by act of neither to be troubled or incumbered,^ unless they be specially 
parliament, named and expressly charged by some sUUutc. God. Rep. 194* f 
Thus Dr. GodoLphin observes, that the statute of hue tuid cry'. 
charges the inhabitants and resiants j but it hath never been 
taken, says he, that parsons .and^icars are included, or shal^b^: 
contributory in robberies. In the same statute are watchitigs i 
yet the clergy thereby arc never charged. The statute for high^ 
ways, charged every householder; yet this hath never been taken 
by usage to charge the clergy. Also, the charge oi gaols s tlie 
. act says all rcsianls shall pay: yet have the clergy never been 

charged. Thus, where the bridge acts say, all inhabitants shall 
be assessed; it must mean all such only as arc chargeable to pont¬ 
age. God. Itep. 1.9.5. 

But now the contrary tloctritje prevails, that clergymen are 
liable to all charges by act of parliament, unless they are specially 
exempted. 

[ 20.5 ] Thus they arc, both in respect of their tithes and glebes, liable 
to contribute to watch and ward, to the repair of the highways, 
and may be rated or taxed by the commissioners of sewers; they, 
as well as laymen, are chargeable to the poor maimed soldiers or 
poor prisoners, county rates, and shall contribute towards satis¬ 
fying for a robbery committed within the hundred, .and all other 
})ublic charges imposed by act of parliament. And this hath 
been resolved upon debate, as Hale, chief ju-stice, said, before all 
the judges, 7\ 27 C. 2. in the case of Webb and Batchelor. Wats* 
ch.4^0. 3A7?A255. 47G. I Venlr.273. 2 to. 139. 1.5G3. 

And particularly, in the case of bridges, the statute of the , 
22//. 8. says, the justices of the peace shall assess every inhabiU , 
ant towards their repair: by which words, cooy inhabitant, lord 
Coice says, all privileges of exemptions or discharges whatsoever 
from contribution (if any were) arc taken away, although the ex¬ 
emption were by act of parliament. 2 Jnst. 704. 

' And in respect of the highways, where the statutes direct, that 
parishioners of every parish sliall repair, Mr. Hawkins observes 
thereupon, that persons in holy orders are within the purview ol‘ 
these statutes, in re.spect of their spiritual possessions, as much 
as any other persons whatsoever, in respect ol’ any other po.sses- 
sions; for the words ai*e g^eral, and there is no kind of inti¬ 
mation that any particular persons shall be exempted more than 
others. 1 Haw. 204. 

Appurcl. 1B. The canonical habit (properly speaking) is that which is 
injoined by the canons of the church. But in a mutter so ilac¬ 
tuating as that of dress, it is impossible to lay down rules for 
apparel in one age, which will not appear ridiculous in the next. 

. In such case, the general rule can only be, that clergymen shall 

appear in habit and dress such as shall comport witli gravity and > 
decency, without.clTeininacy or affectation. - - ■ 



0f tW ^ 
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The canons for the hat>it of clei^men are chiefly these two 
diat follow: which, for the reason above mentioned, are now be¬ 
come matters only of curiosity and speculatioh. 

. By a constitution of archbishop Stratford^ in the year 134*3, in 
the reign of king Edward the l^trd: The outward habit often 
shews the inward disposition; and though the behaviour of the 
clergy ougW to be the instruction of the laity, yet the prevailing 
excesses of the clergy, as to tonsure, garments, and trappings, 
give abominable scandal to the people; because such os have 
dignities, parsonages, honourable prebends, and benefices with f 206 ] 
cure, and even men in holy orders, scorn the tonsure, (which is 
the mark of perfection, and of the heavenly kingdom,) and dis¬ 
tinguish themselves with hair hanging down to their shoulders, 
in an effeminate manner; and apparel themselves like soldiers 
rather than clerks, with an upper jump remarkably short, with 
excessive wide or long sleeves, not covering the elbows, but 
hanging down; their hair curled and powdered, and caps with 
tippets of a wonderful length ; with long beards; and rings on 
their fingers; girt with girdles exceedingly large and costly, 
having purses enamelled with figures and various sculptures gilt, 
hanging with knives (like swords) in open view'; their shoes 
chequered wdlh red and green, exceeding long, and variously in¬ 
dented ; with croppers to their saddles, and horns hanging at the 
necks of their horses; and cloaks furred on the edges, contrary 
to the canonical sanctions, so that there is no distinction between 
clerks and Inicks, which rendcreth them unworthy of the privilege 
of their order: we therefore, to obviate these miscarriages, as well 
of the masters and scholars within the universities of our province, 
as of those without, with the approbation of this sacred council 
do ordain, that all bencficed men, those especially in holy orders, 
in our province, have tjieir lonsure as comports with the state of 
clergymen; and if any of them do exceed by going in a remark¬ 
ably short and close upper garment, with Jong or unreasonably 
wide sleeves, not covering the elbow, but hanging down, with 
hair undipped, loiig beaixls, w'ith rings on their fingers in public 
(excepting those of honour and dignity), or exceed in any par¬ 
ticular before expressed; such of them as Jiave benefices, unless 
within six months’ time they shall effectually reform upon ad¬ 
monition given, shall incur suspension from their office ipso^facto, 
and if they continue under it for three months, they shall from 
that time be suspended from their benefice ipso jure^ without any 
further admonition: And they shall not be absolved from this 
sentence by their diocesans, till they pay the fifth part of one 
year’s profit of their benefices to be distributed to the poor. If 
th^ be unbeneficed, they shall be disabled from obtaining a be¬ 
nefice for four months. And such as are students in the uni¬ 
versities, and pass for clerks, if they do not effectually abstain 
VOL. III. o 
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from the premises, shall be ipso facto disabled from taking any 
ecclesiastical degrees or honours in tliose universities, till by their. 
Z 207 2 behaviour they give proof of their discretion as becometh scholars. 

Yet by this constitution we intend not to abridge clerks of open 
wide surcoals, called table coats, with fitting sleeves to be used at 
seasonable times and places; nor of short and close garments, 
whilst they arc travelling in the country, at tlieir ow^i discretion. • 
Lind, 122. Johns. Straf. 

Tonsure,2 This signifieth sometimes not only the shaved spot 
on the crow’ll of the head, but the whole ecclesiastical cut, or 
having the hair dipt in such a fashion, that the ears might be 
seen, but not the forehead. Johns. Stratf. 

Surcoafs.2 Made to save better deaths, especially in eating 
and drinking at home. Lind. 121?. 

And by the seventy-fourth canon of the canons in the year 
1603. Archbishops and bishops shall use the accustomed ap¬ 
parel of their degrees: Deans, masters of colleges, arch¬ 
deacons, and prebendaries in cathedral and collegiate churches 
(being priests or deacons), doctors in divinity, law’, and physic, 
bachelors in divinity, masters of arts, and bachelors of law’, 
having any ecclesiastical living, shall usually wear gowns with 
standing collars and sleeves strait at the hands, or wide 
sleeves, as is used in the universities, with hoods or tippets of 
silk or sarcenet, and square caps. And all other ministers shall 
also usually w’ear the like apparel as is aforesaid, except tippets 
only. And all the said ecclesiastical persons above mentioned 
.shall usually wear in their journies cloaks with sleeves, commonly 
called priests’ cloaks, with guards, w’clts, long buttons, or cuts. 
And no ecclesiastical person shall wear any coife or wrought 
night-cap, but only plain night-caps of black silk, satin, or 
velvet. In private houses, and in their studies, the said })ersons 
ecclesiastical may use any comely and scholar-like apparel, pro¬ 
vided that it be not cut or pinkt, and in public not to go in their 
doublet and hose, w’ithout coats or cassocks. And not to wear 
any light-coloured stockings. Poor beneficed men and curates 
(not being able to provide themselves long gowns) may go in 
short gowns of the fashion aforesaid. 

Particularly, the hand^ We may observe, is no part of the ca¬ 
nonical habit; being nut so ancient as any canon of the church. 
Archbishop Laud is pictured in a ruff, which was worn at that, 
time both by clergymen and gentlemen of tlie law ; as also loiig 
before, during the reigns of king James the first, and of queen 
C 208 ] Elizabeth. The band came in with the puritans and other 
sectaries, upon the downfal of cpi.scopacy; and in a few years 
afterwards became the common habit of men of all denominations 
and professions : which giving way in its turn, was yet retained 
« by the gentlemen of tlie long robe (both ecclesiastical and tcm-. 
poral), only because they would not follow' every caprice of 
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fashion. Indeed most of the peculiar habits, both in the church 
and in courts of justice and in the universities, were in their day 
the common habit of the nation; and were retained by persons 
and in places of importance, only as having an air of antiquity, 
and thereby in some sort conducing to attract veneration: and 
the same on the other hand, in proportion do persuade to a suit¬ 
able gravity ^f demeanor: for an irreverent behaviour, in a 
venerable habit, is extremely burlesque and ungraceful. 

19. By Canon 75. No ecclesiastical persons shall at any time. Shunning 
other than for their honest necessities, resort to any tavern or ®** 
alehouses, neither shall they board or lodge in any such places. 
Furthermore, they shall not give themselves to any base or ser¬ 
vile labour, or to drinking, or riot, spending their time idly by 

day or by night, playing at dice, cards, or tables, or any other 
unlawful game. But at all times convenient, they shall hear or 
read somewhat of the Holy Scriptures, or shall occupy themselves 
with some other honest study or exercise, always doing the things 
which shall appertain to honesty, and endeavouring to profit the 
church of God, having always in mind, that they ought to excel 
all others in purity of life, and should be examples to the people 
to live well and christianly, under pain of ecclesiastical censures 
to be indicted with severity, according to the qualities of their 
offences. 

20. Nevertheless Lord Cohe says, by the common law of the Rccro- 
land, clergymen may use reasonable recreations, in order to «**«»»»• 
make them fitter for the performance of their duty and office. 

2 Ins/. 309. 

And albeit spiritual persons (he says) are prohibited, by the 
canon law, to hunt; yet by the common law they may use the 
recreation of hunting. And after the decease of every archbishop 
and bishop (amongst other things) the king time out of mind 
hath had his kennel of hounds, or a composition for the san)e. 

2 Ins/. 309. 

The foundation of which custom was this: It appeareth by 
many records, that by the law and custom of England, no bishop 
could make his will of his goods or chattels coming of his bishop- 
rick, without the king’s licence. Whereupon the bishops, that [ 209 ] 
they might freely make their wills, yielded to give to the king 
after their deceases respectively for ever six things: 1. Their 

best horse or palfrey, with bridle and saddle. 2. A cloak with 
a cape. 3. One cup with a cover. 4. One bason and ewer. 

5. One ring of gold. 6. Their kennel of hounds. 2 Ins/. 338. . 

21. By the 1 if. 7. c.4. It shall be lawful to all archbishops Maybeim. 
and bishops, and other ordinaries having episcopal jurisdiction, 

to punish and chastise priests, clerks, and religious men, as shall judge for'* 
be convicted before them by examination, and other lawful proof inconti- 
requisite by the law of the church, of advoutry, fomicatimi, incest,' 
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or any other fleslily incontioency, l»y coirimitting them to ward 
and prison, there to abide for such time as shall be thouglit to 
their discretions convenient for tlte quality aiul quantity of their 
trespass. 

22. By 57 G.3. c.99. which is entitled (mler alia) “ uin act 
to amend the lazes relating to sph'ilnalpersons holding of J'arms’* 

So much of the 21 //.8. r. 13. [war. $ 1—,8. and as relates 
to spiritual persons holding of fiu-nis, and all 43 G.3. c.84. and 
c. 109. are repealed. 1.) 

^ 2. Enacts, that no .spiritual person having any dignity, pre- 
1)C1k1, Ciinonry, benefice, or stipeiuliary curacy, or lectureship, 
shall take to farm f<)r occii})ation by himselfj by lease, griuit, 
words, or otherwise, lor term of lile or years, or at will, any 
lands, exceeding in the whole 80 acres, for the purpose of occu- 
pying, using, or ciiltivatijig the same, without the special consent 
in W'riting of the bishop of tlw diocese, wherein such dignity, &c. 
is locally situate, and such permission shall .specily the number of 
years (not beyond seven) for which the same is given; and eveiy 
such spiritual person, who wilhoul permission shall take any 
more land than 80 acres, shall forleit lO.'?. for every acre above 
tJiat number, for every year during which he shall occujiy the 
same, to be recovered by and to the use of any [)erson who may 
inform and sue for the same. 

By $ 3. No such spiritual person shall by himself or another 
to his use, engage in or carry on any trade or dealing for gain (I), 
or deal in any goods or merchandize, by buying and selling for 
profit in any fair or market, on pain of forfeiting the value of 
such goods bargained or bought to sell again contrary to this 
act; and every bargain or contract so made by him, or by any 
person to his use, contrary to this act, .shall he void, and the one 
half of every such forfeiture shall go to his majesty, and the 
other half to him that will sue for the same. 

By J 4. Nothing herein relating to being engaged in trade, or 
dealing, or buying or selling, shall extend to or subject to any 
penalty, any spiritual person for keeping a school, or acting as a 

(1) Cnse.<ion*2\ H.fi f.l3.] It seems tliatif a clergyninnwi//trade, 
he may make valid contracts, and is liable to be made a bankrupt: 
for he cannot take advantage of the breach of the statute 21 //,8. 

. to excuse himself for the breach of another. Ex parte, MeumotU 1747. 

•1 Atk. 196. Cooke's Bpt. Lazvs, 33. and see E. N. B. 227. P. an agree¬ 
ment in 1800 for a lease of a farm to a clergyman for the purpose of 
occupation is void, under Stat. 21 U. 8. c. 13. But wJiether a clergy- 
man buying a lease as property, or taking it by devolution of law as 
next of kin, &c. is within that statute, the court will not determine, 
Morris v. Preston^ 7 Ves. 556. It is said that owing to the narrow 
incomes of the clergy, the above provisions against their carrying on 
trades ate necessarily distegarded in many parts of Wales. 



siifroolftmstei' or tutor, or being' itt aiiy-trayin giving 
instruction or education for profit or reward, or for buying or 
selling, or doing any otlier act in the conduct otj or carrying on, 
or in I’clatiun to tlie management of such school or employment; 
or t6 any spiritual person tor buying any goods or merchandize, 
or articles (^any description, which shall without fraud be bought 
to be used, ^r his family or household, and afterwards selling 
the same again, or any parts thereofj which he may not want or 
choose to keep, though at an advanced price; nor for buying or 
selling again for profit any kind of cattle, corn, or other things 
necessary for the occupation, manuring, improving, pasturage, or 
profit of any glebe, demesne, farms, lands, tenements, or here¬ 
ditaments which may be lawfully held by such spiritual person, 
or by some other to his use; but notliing herein shall authorize 
such spiritual person to sell such cattle, corn, &c. in person, in 
any market, lair, or place of public sale.] 

23. No spiritual person shall have, use, or keep by himself or 
by any pci*son to his use any tanhouse; nor any brewhouse^ to 
any other use than only to be spent and occupied in his own 
housi', on pain of 10/. a month; half to the king, and half to him 
lluit will sue in any of the king’s courts. 21 i/. 8. c. 13. .v. 32. 

24. % Canon 76. No man being admitted a deacon or minis¬ 
ter, shall from thcnccibrtli voluntarily relinquish the same, nor 
afterwards use liimsclf in the course of his life, as a layman; 
upon pain of excommunication. And the churchwardens shall 
])rcsent him. 

25. After all, these distinctions of the clergy arc shiulows 
rather thaji substance; being most of them about matters whicii 
are obsolete and of no significance. The rcstmmts, as to the 
scope and purport of them, arc such as the clergy for the most 
part would clmse to put upon themselves: and the privitegenj 
such as they are, seem to be scarcely worth claiming; and some 
of them one would almost imagine to have been calculated to 
bring a disgrace upon tlie clergy, rather than to be of any real 
benefit to them; for why should a clergyman be protected from 
paying his just debts more than any other person, or be saved 
from punishment for a crime for which anpthcr person Ought to 
be hanged ? Ami it is hoped, there h.'ith not been one instance, 
of a clergyman having needed to claim the privilege of his oixler 
a second time, for a crime for which a laymati by the laws of hist 
country should suffer death. 

probate of See 
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l&rottor. 

1. pROCTORS are officers established to represent in judg¬ 
ment the parties who empower them (by warrant under 
their hands called a p'oxy) to appear for them (2), to explain 
their rights, to manage and instruct tlieir cause, a^ to demand 
judgment. 2 Dorn, 583. 

2. By the 3 J. c. 5. No recusant convict shall practise in the 
civil law as proctor. § 8, [Altered by the 31 G. 3. c. 32. which 
introduces a new oath to be taken by Ron^n catholicks practis¬ 
ing the law. For which see |pop0Cp, X'XXV. and 

20 B.] 

And by the 5 G. 2. c. 18. No proctor in any court shall be a 
justice of the peace [within any county in England or Wales] 
during such time as he shall continue in 'the business and prac¬ 
tice of a proctor. § 2. [on penalty of 100/. Id, § 3.]] 

3. [By 55 G. 3. c. 184. Sched. Part First, every admission of 
any person to the office of proctor in any of the courts, shall be 

C 212 3 upon a 25/. stamp. And every practising solicitor, attorney, 
notary, yroctor, agent, or procurator, must take out a cer¬ 
tificate annually; upon which there shall be charged, if he reside 
in the city of London or Westminster, or within the limits of the 
two-penny post in England, or within the city or shire of Edin¬ 
burgh, and shall have been admitted to his office three years, 
12/.; if not so long, 61. If he shall reside elsewhere, and have 
been admitted three years, 8/.; if not so long, 4/.: but no one 
person is obliged to take out more than one such certificate, 
though he may act in more than one of the above capacities, or 
in several of the courts aforesaid. Ibt(ir\ 

4. Can. 129. None shall procure in. any cause whatsoever, 
unless he be thereunto constituted and ap[}ointed by the party 
himself^ either before the judge, or by act in court; or unless in 
the beginning of the suit, he be by a true and sufficient proxy 
thereunto warranted and enabled. We call that proxy sufficient, 
which is strengthened and confirmed by some authenlical seal, and 
party’s approbation, or at least his ratification therewithal con¬ 
curring. All which'proxies shall be forthwith by the said 
proctors exhibited into the court, and be safely kept and pre¬ 
served by the register in the public registry of the said court. 
And if any register or proctor shall ofiend herein, he shall be 

(2) It is the practice of the ecclesiastical court, that the party 
coining into court and doing any act himself shall vacate a power 
given to another to act for him. Hayes v. Exeter CoHefret Oxon. 
12 Ves. 346. 



Proctor* 

%iecluded from the exerciise of his office for the space of two 
months, without hope of release or restoring. 

5. Otho, Whereas a custom is said to prevail, that he who is 
cited to a certain day, constitutes a proctor for that day witliout 
letters, or by letters not sealed with an authentic seal; by which 
means it happeneth, that whilst such proctor will not prove his 
mandate, oifconfirm his letters by witnesses, or some other im¬ 
pediment comes in the way, nothing is done that day, nor on the 
following day, the proctor’s office being at an end; and so all 
former diligence is lost without any effect: As a caution against 
this fallacy, wc do ordain, that for the future a special proctor 
be constituted absolutely without any limitation of time; or if he 
be constituted for the day, yet not for one day only, but for 
several days, to be continued if need be. And the mandate 
shall be proved by an authentic writing: unless he be eonstituted 
in tlie acts of court, or the constitutor cannot easily find an 
authentic seal. Athon. 61. 

6. PeccJiam. We do ordain, tliat no dean, arclideacon, or his 
official, or bishop’s official, shall set his seal to any proxy, unless 
it be publicly requested of him in court, or out of court when he 
who constituteth the proctor and is known to be the principal 
party is present, and personally requesteth it: And Avhatsoever 
ileaii, archdeacon, or his official, or official of the bishop, shall 

do the contrary out of certain malice, shall be ipso facto sus- [ 213 ] 
pended from his office and benefice for three years. And if any 
advocate shall procure a false proxy to be made, he shall be sus¬ 
pended for three years from his office of advocate, and be dis¬ 
abled to hold any ecclesiastical benefice, and if he be man'ied or 
bigainus [yohereby in those ffays he teas incapacitated to hold a 
bcnr/icc~\ he shall be excommunicated ipso facto; and whatever 
shall be done by virtue of such false proxy shall be utterly void 
to all intents and purjioses, and the proctor who %vas the chief 
actor in such falsity shall be for ever repelled from executing — 
any legal act. And all of these nevertheless, if they shall be 
convicted, shall be bound to render damages to the party injured. 

Lind. 76. 

7. Caji. 130. For lessening and abridging the multitude of To obtain 
suits and contentions, as also for preventing the complaints of 
suitors in courts ecclesiastical, who many limes are overthrown 

by the oversight and negligence, or by the ignorance and insuf¬ 
ficiency of proctors; and likewise for the furtherance and 
increase of learning, and the advancement of civil and canon 
law; following the laudable customs heretofore observed in the 
courts pertaining to tlie archbishop, we will and ordain tliat no 
proctor exercising in any of them shall entertain any cause what¬ 
soever, and keep and retain tlie same for two court days, without 
the counsel and advice of an advocate, under pain of a year’s 
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suspeAskm' from his practice; neither shall tiie judge have poWer 
to release or mitigate the said penalty, without express niandate 
and authority from the ardibishop. ' 

W, Leigh*s case. A proctor of doctors’ commons, who 
had done business without the advice of an advocate, contrary Co 
the canon, and refused to pay a tax of lOr. impost upon nim 
by order of the court towards the charges of the bc|lbc, and was 
suspended from his office, prayed a mandamus hi the court of 
king’s bench to be restored : but it w’as denied, and said by the 
court, that officers are incident to all courts, and must partake 
of the nature of those several and respe^re courts in which 
they attend; and the judges, or those whO'^havc the supreme 
authority in such courts, are the proper persons to censure the 
behaviour of their own officers; and if they should be mistaken, 
the king’s bench cannot relieve: for in all cases, where such 
judges keep within their bounds, no other court can correct 
their errors in proceedings; and if any wrong be done in this 
case, the party must appeal. Gibs. 995. 3 Mod. 332. 
f 214 ] 8. Can. 131. No judge in any of the said courts shall admit 

any libel or any other matter, without the advice oi’ an advocate 
admitted to practise in the same court, or w'ithout his subscrip¬ 
tion ; nor shall any proctor conclude any cause depending, 
without tlie knowledge of the advocate retained and fee’d in the 
cause: which if any proctor shall do or procure to be done, or 
shall by any colour Avhatsoever defraud the advocate of his duty 
or fee, or shall be negligent in repairing to the advocate and 
requiring his advice what course is to be taken in the cause; he 
shall be suspended from all practice for the space of six months, 
without hope of being thereunto restored before the said term be 
fully complete. 

Silencing 9. Call. 133. Forasmucli as it is found by experience, that the 

proctors. loud and confused cries and clamours of proctors in the courts 
* “ of the archbishop, are not only troublesome and oflensive to the 
judges and advocates, but also give occasion to the standers-by of 
contempt and calumny towards the court itself; to the end that 
more respect may be had to the dignity of the judge, and that 
causes may more easily and commodieusly be handled and dis¬ 
patched, we charge and injoin, that all proctors in the said courts 
do especially intend that the acts be faithfully entered and set 
down by the register, according to the advice and direction of the 
advocate; that the said proctors refrain loud speech and babbling, 
and behave themselves quietly and modestly, and that when 
either, the jpdges or advocates or any of them shall happen to 
speak, they presently be silent; upon pain of silencing for two 
whole terms then immediately following every, such offence of 
theirs: And if any of them shall the second time offend therein. 





sod a^r due mmikion shall not refarm himself, rieti kif)i;i he fov 
ey«Fr-removed from his practice. 

10. It hath been adjudged that no mandamus lies to restore a 
proctor of doctors’ commons, admitting that no appeal lay &om 
the dean of the arches to the archbishop as visitor; because this 
is^an eccles^tical office, and a matter properly and only cognh* 
able in thoH^urt; and that the temporal courts are not to inter¬ 
meddle, or inquire into this sentence or into the proceedings in 
any matters whereof they have a proper jurisdiction, but are to 
give credit thcreun^z; although it was urged, that if a mandamus 
did not lie in this oase, the party would be without remedy, for 
that no assize would lie of this office; and though an action on 
the case might lie, yet it may be defective, because a jury-may 
not well compute the damages in proportion to the loss of a man’s 
livelihood; besides it was urged, that a mandamus ought to lie 
in this case, as well as for an attorney of an interior court, be¬ 
cause this is an officer of a more public concern. 3 Bac. Ahr. 531. 

For the fees of proctors ; see tit. 

procuinrioitf See (Lii^trattott. 


I&rofanene&s. 

1. A LL blasphemies against God, as denying his being or pro¬ 
vidence; and all contumelious reproaches of Jesus Christ; 
all })rofanc scoffing at the Holy Scriptures, or exposing any part 
thercoi* to contempt or ridicule ; all impostures in religion, as 
falsely pretending to extraordinary coniniissioiis from God, and 
terrilying or abusing the jieople with false denunciations ofjudg- 
inents; and all open lewdness grossly scandalous; inasmuch as 
they tend to subvert all religion or morality, which ai-e the found¬ 
ation of government, are punishable by the temporal judges 
with line and imprisonineut, and also such corporal infamous pu¬ 
nishment as to the court in discretion shill seem meet, according 
to the heinoiisiiess of the crime. 1 Uhzv. P. C, 7. (3) 

Also, sediUoiis words, in derogation of the established religion, 
arc indictiible, as tending to a breach of the peace; as these. Your 


(3) For Christianity is part of the laws of England, Taylor's case. 
1 Venir, 293.” 3 Keb. 197. 607. 621. Woolston's case, Filzg. 64. 
tSira. 834. So per Prisot C. J. of C. P. 34 H. VI, 40. “ Scripture «st 
comitton ley siu' quel tons manieres dc leis sont Jondes." And sce^ An- 
licit's case, 1 J3/a. It. 395. 




Restoring 

procton. 
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religion is a new religion, preaching is but prattling, and prayer 
once a day is more edifying. 1 Huxa, 7. 
ikpraving 2. By the 9 & 10 JV. C.32. If any person, having been edu- 
Chni^ cated in, or at any time having made profession of the Christian 
by words religion within this realm, shall by writing, printing, teaching, 
or writing, or advised speaking, [deny any one of the Persons in the Holy 
* Repealed Trinity to be God *,] or shall assert or maintain thilte are more 
c^iso ^*1 deny the Christian religion to be true, or 

’ the Holy Scriptures of the Old and New Testament to be of 
divine authority, and shall upon indictment or information in any 
of his majesty’s courts at Westminster, *or at the assizes, be 
thereof lawfully convicted by the oath of two or more witnesses: 
[ 216 3 he shall for the first offence be disabled to have any office, or 
employment, or any profit appertaining thereunto; for the second 
offence shall be disabled to prosecute any action or information 
in any court of law or equity, or to be guardian of any child, or 
executor, or administrator of any person, or capable of any 
legacy or deed of gift, or to bear any office for ever within this 
realm, and shall also sufler imprisonment for the space of three 
years from the time of such conviction. § 1. 

Provided, that no person shall be jirosecuted by this act for 
juiy words spoken, unless the information thereof sliall be given 
upon oath before a justice of the peace, w'ithin four days after 
such words spoken; and the prosecution of such offence be with¬ 
in three months affer such information. § 1. 

Provided, that any person, convicted of any the aforesaid 
crimes, shall for the first offence (upon his acknowledgment and 
renunciation of such offence or erroneous opinions in the same 
court where he was convicted, within four months alter his con¬ 
viction) be discharged from all penalties and disabilities incurred 
by such conviction. § 3. (4) 

By 53 G. 3. r. 160. Intituled ‘ An act to relieve persons who 
impugn the doctrine of the Holy Trinity from certain ))enalties,* 
it is enacted (§ 1.) that 1 IV. hM. .s/. 1. c. 18. § 17. as far as re¬ 
lates to denying the Trinity is rej)ealed. By § 2. 8tat. 9 Sc 10 
c. 32. is repealed as far us relates to the same subject. By § 3. 
acts of C. 2. Sc. 1. /V/r/. c.21. and 1 Par/. JV. 3. Sc. scss. 5. c. 11. 
against blasphemy (recited 3 Mcriv. llcp. 398. nolh) are repealed. 
By 57 G. 3. c.70. Stat. 6. G. 1. Ir. ‘for exempting the protest- 
ant dissenters of Ireland from certain penalties to which they are 
now subject,’ is repealed as far as relates to any penalty or disc}ua- 


(4) The statute 9 & 10 JV. 3. c. 32. docs not take away the common 
law punishment for this offence, but gives a cumulative punishment, 
and the prosecutor may still proceed cither at common law or in the 
method prescribed by the statute. T/ie King v. Carlilct 3 B. Sc A. 
Rep. 161. 



liBcaiioii for denying the Trmity} and 53 G.S. c.160* is Attend¬ 
ed to Ireland. 

3. By the 3J, c.21. If any person shall in any stage-play» in¬ 
terlude, shew, make game, or pageant, jestingly or profanely 
speak, or use the holy name of God, or of Jesus Christ, or of the 
Holy Ghost, or of the Trinity, which are not to be spoken but 
•with fear 4ld reverence: he shall forfeit 10/. half to the king, and 
half to him that shall sue for the same in any court of record at 
Westminster. 

4. In the year 1656, for personating our Saviour, 

and suffering his followers to worship him, and pay him divine 
honours, was sentenced to be set in the pillory, and to have his 
tongue bored through with a red-hot iron, and to be whipped, 
and stigmatized in the forehead with the letter B. I <S^. Tr. 802. 

5. M. 1 G.2. IC. and Oerl. An information was exhibited by 
the attorney-general, against the defendant Edmund Curl, for 
printing and publishing a certain obscene book, setting forth the 
several lewd passages, and concluding against the pence. It was 
moved in arrest of judgment, that however the defendant may be 
punishable for this in the spiritual court, as an ollencc against 
good manners, yet it cannot be a libel for which he is punishable 
in the temporal courts. But after long debate and consideration, 
the court at last gave it as their unanimous opinion, that this was 
a temporal offence; and the defendant was set in the pillory. 
S/r. 788. 

6. 7^. 2 G. 2. A', and Woolslon. He was convicted on four in¬ 
formations for his blasphemous discourses on the miracles of our 
Saviour. And attempting to prove in arrest of judgment, the 
court declared they would not suffer it to be debated, whether to 
write against Christianity in general was not an offence punishable 
in the temporal courts at common hnv. They desired it might 
be taken notice of, that they laid their stress upon the word gene¬ 
ral^ and did not intend to include disputes between learned men 
upon particular controvcrtctl points. The next term he was 
brought up, and fined 25/. for each of his four discourses, to suf¬ 
fer a year’s imprisonment, and to enter into a recognizance for his 
good behaviour during his life, himself in 3000/. and 2000/. by 
others. Str. 834. (5) 

7. M. 3 G. 3. K. and Peter Annct, The defendant was convict¬ 
ed on an information, for writing a most blasphemous libel in 
weekly papers called the Free Inquirer; to wliich he pleaded 
guilty. In consideration of W’hich, and of his poverty, of Jiis hav¬ 
ing confessed his errors in an affidavit, and of his being 70 years 
old, and some symptoms of wildness that appeared on his inspec¬ 
tion in court; the court declared, they had mitigated their in- 
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(5) Filzgibb. Hep, 64. S. C. See Starkic on JAbcU 495, 496. 
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Not grant- 
able incases 
merely spi¬ 
ritual. (7) 


t^nd^d sentence to the following; viss. To be imprisoned in Nei^- 
gate for a month; to suind twice in the pillory, with a papeir on 
his forehead, inscribed Blasphemy; to be sent to the house of 
correction to hard labour for a year; to pay a fine of 6s. 8d.; and 
to find security, himself in 100/. and two sureties in 50i. each, 
for his good behaviour during life. Bla. Rej). 895. ■ ■ ’ ' ' • 

[In Richard Brothers, who had been an officer in the 

navy, styled himself Nephew God, and pretended that he was a 
Prince and a Prophet sent to restore the Jews to Jerusalem; He 
applied many parts of the Revelations to tlie present times, but 
predicting in his writings the downlal of lUotiarchy in £aTO()e, 
the innocence of the prisoners then charged with high treason, 
the destruction of I..ondon, the king, parliament, and Brittsii 
government, he was in March 1795 arrested by a warrant from 
the secretary of state on suspicion of treasonable practices, and 
examined before the privy council. Afterwards a cominissioir of 
lunacy issuing against him, the jury found him a lunatic, and he 
was confined in a private madhouse. His cause was espoused in 
the house of commons by a gentleman of great learning, N. B. 
Halheil, esq.] 

8. By the 22 G.2. c.33. art.2. All flag officers, and all per¬ 
sons in or belonging to his majesty’s ships or vessels of war, 
being guilty of profane oaths, cursings, execrations, drunkenness, 
uncleanness, or other scandalous actions, in derogation of Cxod-s 
honour, and corruption of gooil manners, shall incur such punish¬ 
ment as a court martial shall think fit to impose, and as the na<- 
tiire and degree of their offence shall deserve. 

For profane cursing and swearing, see title 

Heresp is treated of under the title of that name. 


0rol)fftfhon. (C) 

See €:o}t!$ultattoti. 

1, T^Y the statute of Circumspecte agatis, \8 Rd.l. st.i. 

king to his judges sendeth greeting. Use yourselves cir¬ 
cumspectly iu all matters concerning the bishop of Norwich and his 


(6) Prohibition is an action founded upon an attachment for a cqn- 
tooipt where the defendant proceeds after a writ of prohibition setved 
upon him. Com. Dig. tit. l*leader{8 H.) The writ may be moved 
for ii^ Chancery, K.lb, C.P., or Exchequer. Sec Com. Dig. tit. Pror 
hibition (If). 

(7) Sec Com. Dis^. tit. Piohibilion, (G. 1.) Pleader, (3H.) Pro- 
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not puutsbing thcjtn lioUIcplesin coavt-Cilifittilii, ^ 

such tMvgs as be mere spiritual -1 that is, to witj of .penance<en¬ 
joined by prelates for deadly sin, as fomioatlen, adultery, and 
such like, lor tlie which sometimes corporal penance, and scnne- 
times pecuniary, is iiijoined, specially if a freeman be convict of 
such things: Also if prelates do punish for leaving the church¬ 
yard uncldsed, or for that the church is uncovered, or not con¬ 
veniently decked: in which case none other penance can be 
iiijoined but pecuniary: Item^ if a parson demand of his parish- 
kmers oblations or tithes due and accustomed; or if any parson 
do sue against another parson fur tithes greater or smaller, so 
that Iheftmtih part of the valve of the benefee he not demanded: 

Item, if a parson demand mortuaries, in places wiiere a mortuary 
hath been used to be given: Item, if a prelate of a church, or a 
patron, demand of a parson a pension due to him; all such dc* 
mands are to be made in a spiritual court, and for laying 
violent hands on a clerk, and in cause of defamation, it hath been 
granted already, that it shall be tried in a spiritual court, when 
money is not demanded, but a thing done for punishment of sin ; 
and likewise for breaking an cmlh: In all cases afore rehearsed, 
tlic spiritual jutlge shall have power to take knowledge, notwith¬ 
standing the king’s prohibition. 

In all matters concerning the bishop of Norwich and his clergp] 

The bishop of Norv^ich is here put only for example; but it ex- 
tendetli to all the bishops witliin this realm. 2 Insf. 487. The 
said act having been made on petition of the bishop of Norwich ; [ 219 ] 
as, generally, acts of parliament in ancient limes were Ibunded 
on antecedent petitions. 

Of such things as be mere spirilual'] Not having any mixtui'o of 
the temporalties; as hcrcs}^, schisms, holv orders, and the like. 

2 Inst. 488. 


So that the fourth part of (he vtilue of the benefee he not dcmaudccT] 

So as at this tiny, in case where one parson of ti>c presentation of . 
one patron demands tithes against another parson ol‘the preseiit- 


hibition to stay tljc consistory court London from proceed¬ 
ing in a suit where party cited as within the jurisdiction of an eccle¬ 
siastical court, but resident in another jurisdiction, had appeared and 
submitted to the suit, was refused, per Vice Ch. 4 Aug. 1821. 1 Add. 
Itep. 19> ia)cs Whether or not the spiritual court has jurisdiedpn over 
a cause depends not on llio parties being ecclesiastical persons, but 
on the nature of the question in dispute: Thus where the i^ight to 
tltbci^ is admitted, and u question arises between rector and vicar to 
which of them they are payable, that is a question triable by the 
spiritual court, and is uo subject of prohibition. Cheeseman v, Hebp^ 
Wdles, 680. Drake v. 'J'afor, 1 Sira. 87. acc. See Com. Dig. tit. 
Prohibition (G. 6.1. 
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ntion of another patron in court chnstian, amounting to a fourth 
part of the value of the benefice; the right of tithes at this day is 
to be tried at the common law. 9. Inst, 491. 

2. It hath been holden, that if the spiritual court do proceed 
wholly on their own canons, they shall not be at all controuled 
by the common law (unless they act in derogation from it, aS by 
questioning a matter not triable before them, as the bounds of a 
parish, or the like); for they shall be presumed to be the best 
Judges of their own laws; and therefore in such case, if a person 
is aggrieved, his proper remedy is not by prohibition, but by 
appeal, 1 Hax^. 4. 13. Arjt. Par. 171. 438. (8) 

3. In case the principal in.atter belong to the cognizance of 
the spiritual court, all matters incidental (though otherwise of a 
temporal nature) are also cognizable there; and no prohibition 
will lie, provided they proceed in the trial of such temporal inci¬ 
dent according to the rules of the temporal law. 

Thus in Shotfci' v. Priejidf H. 1 W. An executor being sued 
for a legacy in the spiritual court, pleaded payment, and offered to 
prove it by one witness ; which tlie judge refused, and gave sen¬ 
tence against him. Upon this matter suggested, a prohibition 
was moved for. And by the court; 1. Where the ecclesiastical 
court proceedeth in a matter merely spiritual, if they proceed in 
their own manner, though it is different from the common law, 
no prohibition lieth; as in probate of wills, there if they refuse 
one witness, no prohibition lieth. 2. Where they have cog¬ 
nizance of the original matter, and an incident happens which is 
of temporal cognizance, or triable by the common law ; they 
shall try the incident, but must try it as the common law would : 
thus in a suit for tithes, or for a legacy, if the defendant plead a 
release or payment; or in a suit to prove a will, if the defendant 
plead a revocation. So in the case at bar: they shall try the 
matter of payment or no payment, but then they must admit such 
proof as the common law would, otherwise they reject the cause 
themselves, and ought to be prohibited. 3. A bare suggestion' 
that the defendant hath but one witness, and that they take ex¬ 
ception to his credit and reputation, is no cause of prohibition; 
for if they admit the projaf of one witness, whether he be a credi¬ 
ble witness or not they shall judge, and the party hath no remedy 
but by appeal. 2 Salk. 547. Ld. liaym. 220. (9) 

4. A temporal loss, ensuing upon a spiritual sentence, is not’ 
of itself cause of prohibition. So it was adjudged in the 42 & 43 


(8) . dom. Dig. tit. Prohibition (G. 22.). A prohibition does not lie to 

the spiritual court for proceeding contrary to the caqon law, Bishop 
of St. David*s v. Zacy, 1 Salk, 134. 1 Raym. 447- 539. ‘ ., 

(9) See S Mod. 283. S. C. a/i/c (K^btHtnce, 1. and Com. Dig. tit. 
Prohibition (G. 23.}. 
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Mliz, in the case of Baker ax^BUgcrs^ifiro, Miz, 789.), where the consequen* 
deprivation was for simony; on which occasion the.reasoning of »>«**o*“* 
the court was thus : Although it was said, that in the spiritual 
court they ought not to have intermeddled to divest the freehold, 
which is in the incumbent after induction; true it is, they should 
not meddle to alter the freehold, but they meddled only with the 
manner of obtaining his presentment, which by consequence 
divested the ireehold ft-om him, by the dissolution of his estate, 
when his admission and institution is avoided. In like manner, 
where an incumbent {Jloherts v. Pain, 3 Mod. 67.) was libelled 
against in the arches, for not being twenty-three years of age 
when made deacon, nor twenty-four when made priest, and 
prayed a prohibition, because a temporal loss (namely, depriv¬ 
ation) miglit follow; the court denied the prohibition, and com¬ 
pared this case to that of a drunkard, or ill liver, who are usually 
punished in the ecclesijistical courts, though a temporal loss may 
ensue; and if prohibitions should be granted in all cases where 
a temporal loss might ensue, those courts would have little or 
nothing to do. Gibs. 1028. 

5. M. 1 Ann. Galizard and JH^^ault. There was an indict- Fortem- 
ment for assaulting, beating, wounding, and endeavouring to ^ 
ravish the wife of B. upon which the party was convicted ; and spirf, 
afterw'ards the husband brought an action of trespass, for the tual. 
same cause; and now the party being also libelled against in the 
spiritual court for the same fact, namely, for soliciting her chas¬ 
tity, moved for a proliibition to the proceedings in the s}}iritual 
court. And it was urged tor the jurisdictioji of the $[)iritual 
court, that they may punish for the solicitation and incontinence, 
and that this suit was for the health of the soul, the others for 
fine and damages. But by the court a ])rohibition was granted ; 
for it being an attempt and solicitation to incontinence, coupled C 221 ] 
with force and violence, it doth by reason of the foixe, which is 
temporal, become a temporal crime in toto, as if one say. Thou 
art a whore and a thiei’, or. Thou keej^est a bawdy house, which 
are temporal matters, the party shall not proceed in the spiritual 
court: so if it be said of a woman that she is a bawd only, and 
not that she keeps a bawdy house: but IIoU chief justice said, 
if one commit adultery, and the husbandl)ring assault and bat¬ 
tery, this shall not hinder the spiritual court, for it is a criminal 
proceeding there, and no indictment lies at the common law for 
adultery. 2 Saik. 552. 

But if a man libel for two distinct things, the one of which is 
of ecclesiastical cognizance, and the other not; a prohibition 
shall be granted as to that which is of temporal cognizance, ami 
they of the court Christian shall proceed for the other. Pense , 

V. Prouse, Ld. Baym. 59. (1) 


(1) But not after sentence, comm. semb. 2T.Il. 473. Carslake v. 
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. #wW<tion. 

G. UL 10 W, .‘The ^aiiust The rector of Mar¬ 

ket Bosfworih, The churchward!^ libel against the rector, thfat 
there hath been time out. of mind, and is, a chapel of ease within 
the same parish ,* and tliat the rector of the said parish for time 
out of mind hath repaired and ought to repair the chancel of the 
said chapel; and that the chancel being out of repair, the defend¬ 
ant being rector hath not repaired it. The rector in the said 
court denied the custom. And a decree was made for the rector 
that there was no such custom, and costs were taxed there for 
the said rector. The churchwardens maved for a prohibition; 
and it was argued for the prohibitioji, that it ought to be granted, 
because it appears that the libel is upon a custom, which the de¬ 
fendant hath denied; and it may be. the question was in the 
spiritual court, custom or not, which is not triable there, but at 
the common law; and then this appearing upon the libel, that 
the court hath not jurisdiction, a prohibition may be granted 
after sentence. But all the court held the contrary. For by 
Holt chief justice; The reason for w'hich the spiritual court 
ought not to try customs is, because they have different notions of 
customs, as to the time which creates them, from those that the 
common law hath : For in some cases the usage of ten years, in 
some twenty, in some thirty years, make a custom in the spiritual 
court; whereas by tlic common law it must be for time imme¬ 
morial. (2) And therefore since there is so much diflerence 
between the laws, the common law will not permit that court to 
adjudge upon customs, by which in many cases the inheritances 
of persons may be bound. But in this case, that reason fails: 
for the spiritual court is so far from adjudging that there is any 
such custom which the common law allows, that they have ad¬ 
judged that there hath not been any custom allowed by their 
law, which allows a less time than the common law to make a 
custom. And the plaintiffs having grounded their libel upon a‘ 
custom which was well grounded if the custom had not been 
denied (foi^ libels there may be upon customs), but the custom 
being denied and foiind Tio custom, it i.s not .reason to prohibit 
the court in executing their sentence against the plaintiffs. For 
the design of a motion for a prohibition is only to excuse the 
plaintiffs from costs. And there is no reason but that they ought 


Maplejdoram, infra. Thus in Gardner v.Parlert 4 T. Rep. 351. where 
the suit was for breaking open a chest in a church and taking away the 
title deeds to the advowson, a prohibition was granted ; for this is dis¬ 
tinguishable from Welcome v. Lake {supra €pmcpf VIII. 24.) where 
the bells being the goods of the church were in the custody of the 
churchwardens, who libelled for them, but here only trespass or trover 
could be maintained. 

(2) See Andh. 1 Vent. Rep. 274, S. P. 



tapay them'; since it appeatill^liat'tj^yfiaver vested'tfae 4^ei>cl-, 
ant witliout cause. And thll^ore a prohibition was denied!' 
Ztd, Itaym. 4S5. (9) 

2\ 12 fVo Jones and Stofie. David Jones, the vicar of AT. was 
libelled against in the spiritual court, for that by custom time 
out of mind, the vicars of N. had by themselves or others, said 
and performed divine service in the chapel of Chawbury, for 
which there was such a recompence, and that he neglected. The 
defendant came for a prohibition, and without traversing this 
custom, suggested that all eustoms were triable at common law. 
And it was urged, theft it was enough for a prohibition, that a 
custom appeared to charge the vicar with a duty, for which he 
was not liable of common right. But by Hbli chief justice : A 
parson may be bound to an ecclesiastical duty by custom, and 
when he is bound by custom, the spiritual court may punish him 
if he neglects that duty; the custom might have a reasonable 
commencement by composition in the spiritual court, and begin 
by an ecclesiastical act; and a bare prescription only is not a 
sufficient ground for a prohibition, unless it concerns a layman; 
whereas here it is an ecclesiastical right, an ecclesiastical person, 
un<l an ecclesiastical duty, and the prescription not denied. 
2 Salk. 550. 1 L/^'d Raym. 578. 

[Prohibition on trial of a moikis in tithe suits. See 

7. When the issue of a matter depending in the spiritual 
court, is determined or influenced by any statute, a prohibition 
lieth. The reason is, because the temporal judges have the 
interpretation of all statutes or acts of parliament, whether they 
concern temporal matters or spiritual. 

In some of the books there is an intimation, that not only all 
statutes whatever are to be interpreted by the temporal courts ; 
but also that when a statute is made, giving remedy in a matter 
of ecclesiastical cognizance, the very making of such stajtute doth 
ipso facto take the right of jurisdiction from the spiritual court, 
and transfer it to the temporal; if there is not a special saving 
in the act, to preserve the spiritual jurisdiction. But to this the 
rule laid down by Lord Coke (which is al.^ generally followed 
by the books), is a full answer; — An act of parliament being in 
the affirmative doth not abrogate or take away the jurisdiction 
ecclesiastical, unless words in the negative be added, as and not 
otherwise^ or in no other maimer or form, or to the like effect. 
Gibs. 1028. 

8. T, 2 An. tiolt chief justice: It was formerly held by 
all the judges of faigland, that when there was a proceeding ex 
aj^io in the ecclesiastical court,, they were not bound to give the 

(3) See Dutens v. Robson, ante. 
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party a copy of the articles; but'the law is otherwise, for in such 
cases, if they refuse to give a copy of the articles, a prohibition 
shall go until they deliver it; and iiccordingly, upon motion, a 
prohibition was granted in the like case by Holt chief justice 
and the court. Ld. Raijm. 991. \_Amn, Salk. 553. acc.'} 

On a colla- 9. Prohibition may be granted upon a collateral surmise; that 
S.74) ^ surmise of some fact or matter not appearing in the 

^ libel. It was heretofore a petition of the clergy to the king in 
parliament, that no prohibition might be granted, without first 
shewing the libel: and it was a complaint of archbishop Bancroft 
in the time of king James the first, that prohibitions were granted 
without sight of the libel, which (as it was there said) is the only 
rule and direction for the true granting of a prohibition, because 
upon diligent consideration thereof it will easily appear, whether 
the cause belong to the temporal or ecclesiastical cognizance; 
as, on the other side, without sight of the libel, the prtihibition 
must needs range and rove with strange and foreign suggestions, 
at the will and jdeasure of the deviser, nothing pertinent to the 
matter in demand. To this charge of granting prohibitions 
without sight of the libel, the judges in their answer say nothing; 
but as to granting them upon suggestion of matters not coiilnined 
in the libel, their words are these: Though in tin; libel there 
appear no matter to grant a prohibition, yet upon a collateral 
suimise the prohibition is to be granted; as, where one is sued in 
the spiritual court for tithes oisylva ccedua^ the party may suggest, 
that they were gross or great trees, and have a prohibition, yet 
no such matter appearetli in the libel; so if one be siietl there 
for violent hands laid on a minister by an officer, as a constable, 

C 224 ] he may suggest, that the plaintiff made an affray upon another, 
and he to preserve the peace laid hands on him, and so have a 
prohibition : and so in very many other like cases; and yet upon 
the libel no matter appeareth, why a prohibition should be 
* granted. Gibs. 1027. (*) 

On the 10. H.ISW. Libel in the spiritual court by the husband and 
siS*ng on calling the husband cuckold : Ruled by Holt chief 

the wife’s justice, that a prohibition shall go, because they cannot both sue 
cause of in that court for thqt word, but the wife only, the imputation 
being upon her; and the husband and wife by the law spiritual 
may not join in suit in the ecclesiastical court as they must do 
in the temporal, but each shall sue separately upon their own 
cause of action. Anon. 3 Salk. 288. 

(4) A pVohibition cannot be granted on a suggestion which is 
plainly false in fact, Smitk v. Wallet^ 1 Ld. Raym. 587- 1 Salk, 58. 

S, C. Aston V. Castle Birmidge, Hob, Rep. 66*', and though the sur¬ 
mise be matter of fact, and triable by a jury, the court may at discre¬ 
tion refuse if. Jones v. Jones, Hob. Rep. 185. 

(*) Vid. 2 Inst, 607. 



11. The suggestion must It^ve been moved) and Kejected in 
the spiritual court, before it .c^n be admitted in the temporal 
court.—In the bishop of Winchester's case {2 (7o.45.) it was held, 
tiiat in a suit for tithes In the spiritual court, a man may have a 
prohibition, suggesting a prescription or modus, before or with¬ 
out pleading. But this seems not to be law. For in the 12 W. 
a prohibition was moved for, suggesting a custom. But it was 
denied by Holt chierjustice, and the court, unless they pleaded 
it below, beci^use perhaps they might admit the plea. Also in 
the 10 IF. it was said by Holt chief justice, that if a modus be 
pleaded in the spiritual court, and admitted, no prohibition shall 
go; but if the cjuestion be, whether a modus or no modus, a 
prohibition shall go; and so is the law, viz. wherever the matter 
which you suggest for a prohibition is foreign to the libel, you 
must plead it below (5), befoj'e you can have a prohibition; 
otherwise where the cause of prohibition appears on the face of 
the libel. 2 Salk. 551. (6) 

12. Af. 4 Ah. Burdett and Newell. A rule was made to shew 
cause, why a prohibition should not he granted, to stay a suit 
against the plaintidj in the court of the archdeacon of Litchfield, 
for not going to his parish church, nor any other church on 
Sundays or holidays, nor receiving the sacrament thrice a year; 
upon suggestion of the statute of BUz. and the toleration act, and 
then qualifying himself within that act; and alleging that he 
pleaded it below, and that they refused to receive his plea. It 
was shewn for cause, that this fact was false, and the plaintiff 
was not a dissenter, nor had qualified himself as above; and 
therefore it was moved, that the court would not allow the rule to 
stand, unless they had an affidavit of the fact; for by that means 
any person might come and suggest a false fact, and oust the 
spiritual court of their jurisdiction. Which was agreed to by 
the court, and therefore the rule was discharged. Ld. ltaym. 1211. 

And by Holt chief justice, the distinction is this: Where the 
matter suggested appears upon the face of the libel, we never 


(5) Dike V. Brotvn, 2 Raym.ii\i5. Far rest, or 7 Mod.Rep. 137. 2 Inst. 
64. ttcc. Alilert comm. semb. wliere the spiritual court incidentally de¬ 
termines any matter of common law cognizance otherwise than as 
common law requires, Gouldv. Gapper, infra 16. n.; and though there 
is a distinction in ecclesiastical practice between the anstoer and the 
plea of a modus, {Stone v. Harwood^ Rep. f. Ilardw. 357. Broughton 
V. Hustler^ 10 FjasU 349. Gwill. 951 ) an affidavit “ that defendant 
had answered on oath or pleaded,’* such modus was held sufficient to 
found a prohibition ; for it appeared that there was nothing to tty in 
the court below but the modus insisted on in defendant’s answer. 

(6) Thus it cannot be granted on process before libel and appear¬ 
ance, Transer v. IVatsoa, 1 Salk. 35. 2I.d. Rajfm.^2\. S. C. See 

Dutens V. Robsnv. 
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insist .^pou an aflidavit; but unless it appear upon the &ce qf 
the libel, or if you move for a prohibition as to more thaii 
appears on the face of the libel to be. out of their jurisdiction, 
you ought to have aiHdavit of the truth of the suggestion. 2 Salk. 
549. (^0 

Strict proof IS. It is said, the suggestion need not be precisely proved, in 

of the sug- order to obtain a prohibition. For where the suggestion was for 
nrecMary?* a niodus for lamb and wool, though the proof failed as to the 
wool, and it was urged that therefore they had failed in the 
whole; yet a prohibition was granted. And in the case of 
Austen and Pigot^ it w'as said, that the proof in a prohibition 
need not to be so precise, but if it ap[)ears that the court Chris¬ 
tian ought not to hold plea thereof, it sufficcth. Gihs. 1029. (/) 
But if the suggestion appears to the court to be notoriously 
false, they will not grant a prohibition; for by Holt chief justice, 
they ought to examine into the truth of the suggestion, and see 
what foundation it hath. L. liaym. 587. 

Suggestion 14. Lord Coke says, the suggestion for a prohibition may be 
traversable, traversed in the temporal court. 2 Inst. 611. 

And Dr. Watson says, if the suggestion for a prohibition con¬ 
tains no other matter upon which a prohibition ought to be 
granted to the spiritual court, besides the refusal of a plea there, 
which by the common law is a good plea, anti ought to have 
been allowed, in such case the rei'usal is traversable. Therefore 
supposing that a 7nodm dccimomli^ or a prescription of a manner 
[ 226 ] of tithing is triable in the spiritual court; if in a suit there for 
a modus decimandi another niodus be pleaded, or that there is no 
such modus, and that jilea is licfuscd; or if in ji suit for tithes of 
lands not tithe-free, a prescription is pleaded as to the manner of 
tithing, and that plea is refused ; and a prohibition is moved for, 
upon suggestion of such refusal; the refusal being the principal 
matter of the suggestion, is therefore traversable. Wats. c. 57. 

■ - in fine, {m) 

Not on the 1 5'. Prohibitions are not to be granted on the last day of the 
ilw term. So is the rule set down in the books: to which Rolle 

adds, nor on the last day .save one: and the reason of both is, 
that there would not be time for notice to be given to the other 
side. But it is addend in Latch, that upon motion, on the last 


(it) Where it is necessary to suggest a particular fact to the court, 
as 8 custom, it must be verified by affidavit. Caton v. Burton^ 
Cotop. 330. 

((?; Austen v. Pigot, Cro. Eliz. 736. For the court will refuse a 
consultation if any modus be found, though different from that laid. 
But, at the same time, if the modus be not proved as laid by tins 
plaintiff in prohibition, there must be a verdict for the defendant, 
jwho is entitled to costs. Brock v. liichardson^ 1 T. Rep. 427. 

{nt) Vide also Peters y. Prideaux, 3 Keh. 332. 



day of the teriri) there may be R rule to stay proceedings tilt the 
next term. Gibs. 10^9, (7) ' ^ 

16. T. 10 Gardner ahd J^ootb. Where it doth appear in 
the libel, or by the proceedings in the cause, that the cognizance 
of the cause doth not belong to the spiritual court; a prohibition 
may be moved for and granted after sentence; and this holds in 
all cases but where one is sued out of his diocese; for there, if 
he doth not take advantage of it before sentence, he shall not 
have a prohibition after sentence; and the reason is, for that 
the cause doth belong to the spiritual court; and though it 
doth not belong to that spiritual court, it belongs to some other, 
and not to the king’s temporal court. 2 SalL 548. 

So in the case of Parket' and Clnrke., M. 3 An. The clerk of 
a parish libelled against the churchwardens, for so much money 
due to him by custom every year, and to be levied by them on 
the respective inhabitants in the said parish; and after sentence 
in the spiritual court, the defendants suggested for a prohibition, 
that there was no such custom as the plaintiff had set forth in 
his libel. It was objected against granting the prohibition, that 
it was now too late, because it was after sentence, especially 
since the custom was not denied; for if it had, and that court 
had proceeded, then and not before it had been proper to move 
for a prohibition. But by Holt chief justice; It is never too 
late to move the king’s bench for a prohibition, where the spiri¬ 
tual court hath no original jurisdiction, as they had not in this 
case, because the clerk of a parish is neither a spiritual person, 
nor is this duty in demand spiritual, for it is founded on a custom, 
and by conscciuence triable at law; and therefore the clerk may 
have an action on the case against the churchwardens, for neg¬ 
lecting to make a rate, and to levy it, or if it had been levied, 
and not paid by them to the plaintiff. 6 Mod.2!i2. 3 Salk 87. (8) 


(7) Latch. 7. 2 Roll. Rep. 456. And in one case it was granted on 
the last day, leave having been got the day before to move it then. 
Catchside v.^Ovingto/if 3 Burr. 1922. 

(8) A prohibition cannot be had after sentence, unless the want 
(^jurisdiction in the court below appear on thtijitce. of the proceedings 
tn it. Argylew. Hunt, Sira. 187. Blaquicre v. Hawkins, Doug. 378. 
Ladhroke v. Cricket, 2 T. Rep. 649- But if it appear on the face of 
the proceedings that the court has exceeded its jurisdiction, a pro* 
hibition will be granted even sentence. Symes v. Symes, 2 Burr. 
Rep. 813. Buggin v. Bennett, ^id. 2035. Catchside v. Ovingtop, 3 id. 
1923. and see Com. tit. Prohibition (D). Thus the consistorial 
court of the bishop of Norwich having ordered certain churchwar¬ 
dens to deliver in their accounts, but having afterwards examined the 
account and struck a balance, which they refusing to pay, the judge 
pronounced them contumacious, and excommunicated them; the 
court of king’s bcncii being moved for a prohibition, granted it; for 
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17. The plaintiff, as well as defendant, in the spiritual court, 
may have a prohibition to stay his own suit. To this purpose^ 

the ecclesiastical court may compel churchwardens to deliver in their 
accounts, but cannot proceed to examine the different articles. Leman 
V. Goultyy 3 T. Rep. 3. And where the plaintiff in prohibition pro¬ 
perly pleaded a modus to a suit for tithes in the ecclesiastical court 
of the dean of the cathedral church of Sarum ; but the judge of the 
court by an interlocutory sentence decreed him to answer more 
fully, from which sentence he appealed, and his appeal vras dismissed 
with costs. The court of king’s bench granted a prohibition to both 
courts, in order to stay execution for the costs ; for the sentence was 
not Jinal; and it also appeared on the face of the proceedings that 
the jurisdiction of the ecclesiastical court ceased when the modus 
was pleaded, and could not rcconmicnce till there was a verdict for 
the defendant, and a consultation awarded. Darby v. Cosens, 1 T. 
Rep. 552. 1 Dougl. 378. n. But the rule lastly abovementioned is 
applicable to those cases only where prohibitions are granted for want 

originaljitrisdiciion in the courts below, and not to those cases where 
they may be had if didy applied for, on account cf a defect of trial. 
For where a matter collateral and incidental to a .suit arises, which 
is properly triable at common law as a modus, though the courts of 
common law would have granted a prohibition bcibre sentence on 
account of the defect ol’ trial in the ecclesiastical court, they will 
not grant it after sentence if the defendant there plcadctl the modus, 
and submitted to the trial of it; for by so doing he has waived the 
benefit of a trial at common law, Full v. Hutchins, Cowp. 422. Other 
cases cited arguendo, 5 Fast, 348. So where it did not appear on 
the face of the proceedings that the fact of boundary of parish (for 
trial of which prohibition was moved) was denied or in issue below, 
Stainbank v. Bradshaw, \0 East, 349. And to oust the eeclesiastical 
court of its jurisdiction it is not enough that a custom or prescription 
be stated, except it be denied by the other side, and the court are 
proceeding to try it; for it may be immaterial to the question. 
Dulens V. Robson, 1 //. Bla. 100. Sec Jones v. Stone, ante, 6. But 
after a decision for the rector in a suit for titlics in the arcliidiaconal 
court, the defendant below applied for a prohibition on the ground 
of misconstruction of an act of parliament, on which as a matter of 
common law cognizance incident to the suit, that court had deter¬ 
mined the case. The court of K. B. directed plaintiff to declare in 
prohibition for the moro solemn adjudication of the question, ‘ Whe- 

* ther, supposing the court below to have misconstrued the act, a 

* prohibition should go e^ter sentence in a matter in which the court 
‘ below had original junsdiction, or whether it was only a ground of 

* appeal?’ Gare and Gould v. Gapper, 3 East Rep. 472.; and after¬ 
wards, on demurrer to the declaration, the whole law of prohibition 
before and after sentence having been ably discussed, the Court held 
that where the spiritual court incidentally determines any matter of 
common law cognizance, such as the construction of an act of par- 
liantcnt, otherwise than tlio coinmoti Jaw requires, prohibition lies 
after sentence, although the objection does not appear on the face of 
the libel but is collected from the whole nftheptoccedings hclnw, Gould 



\yh||n archbishop Bancroft alleged that the plaintiff's. having 
made choice thereof, and brought his adversary there into triah 
should by all intendment of law and reason, and by the usage of 
all other judicial places, thereby conclude himself in that benlf; 
yet the answer of the judges was, that none may pursue in the 
ecclesiastical court, for that which the king’s court ought to hold 
plea of; but upon information thereof given to the kin^s courts, 
either by the pliiintift or by any mere stranger, they are to be pro¬ 
hibited, because they deal in that which appertaineth not to their 
own jurisdiction, {n) And in the case of Worts and Clystmi^ M, 
12 Ja. the same thing was declared and adjudged in the court of 
king’s bench. Gibs. 1027. Cro. J. 3.50. 

E. 30 G.2. Paxlo7i and Knight. This was a question whether 
a prohibition should be granted, to stay proceedings in an eccle¬ 
siastical court, in n suit by a quaker, for a seat in a church; 
founding his title upon a prescriptive right. In which suit the 
ecclesiastical court iiad determined against him. And now he 
came, after sentence below, for a prohibition. (Note, an imm&* 
morial prescription was alleged on both sides.) On shewing 
cause against the prohibition, it was urged, that the court will 
not, after sentence, grant a prohibition, unless the defect of juris¬ 
diction appears upon the face of the libel. And the aforesaid 
case of Market Bosrdoorth was insisted on, where the spiritual 
courl. hafl adjudged against the custom set up; though their 
law allows a less time, than the common law, to make a custom: 
but the prohibition was denied. ISo here, if ^Ue ..spiritual court 
will admit less evidence of a prescription than the temporal 
courts will, and the prescription is nevertheless found to be 
groundless; it is certain that the party who sets it up can have 
no ren.son to come for a prohibition after sentence: and his only 
rcasoti for it can be (as the court observed in the aforesaid case) 
to get clear of Uiose costs, which he hath by his own vexatious 
suit rendered himself liable to, and which (as was there adjudged) 
he ought to pay. — But the court seemed to think, that if the 
sentence of the ecclesiiistical court was a nullity, their award of 
costs must be so too. And here are reciprocal prescri[^on.s 
alleged. And the prescriptive right of the one is determined f 
for^ though that of the other is determined against. Tliey have 
adjudgecl the adverse prescription to be a good one, which they 
coulil not try, and which they will establish upon less evidence 


V. G(ipj}er, 5 East Rep. Si-5. Again, no prohibition will be granted 
to a spiritual court after sentence on a libel for certain words spoken 
of a woman which were not actionable at law unless accompanied b}' 
special damage. So if that court has cognizance of part of the charge 
only and not the rest 'Carslokc v. Maptedorarn, 2 T. Rep. 4-73. 

(m ) 2 Inst. 607. 
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than the common law requires. And lord Matt^ld said, y;iai 
though he was very sorry that the court were obliged to grant 
the prohibition (because the party apjdied for it only to get rid 
of paying the costs occasioned by his own vexatious suit),, yet 
he thought they could nut avoid doing it. And the rule for .a 
prohibition was made absolute. 1 Bwt. Mep, 314. 

Party dy- 18. If the defendant in a prohibition die; bis executors nn^y 
proceed in the spiritual court, and tlie judges of. tliat court) 
of which the prohibition was granted, will alsq in^ such. 
make a rule to the spiritual court to proceed: but the plafodlf 
may, if he pleaseth, have a new prohibition against the executors* 
Wats. c. 55. 

Costs. 19. A prohibition takes off the costs assessed upon an. appeal, 

(PlaintiiT.) where the cause is returned to the inferior court. This was ad-* 
judged E. 7 Cfia. in the case of Crompton and Waterford; where 
an appeal had been to the delegates, who overruled it, and 
assessed costs for the wrong appeal: And the court agreed with 
Richardson, that because a prohibition stays all proceedings, the 
costs were taken away; and added, that if the paity was ex¬ 
communicate, he should be absolved, hlctl. 167. Liti. 36^5. 
G?7»s..1029. 

By the statute of the 8 & 9 W. c, 11. In suits upon prohi-- 
bitions, the plaintiff obtaining judgment or any award of execu¬ 
tion, after plea pleaded, or demurrer (9) joined therein, shall recover 
his costs of suit j and if the plaintiff shall become nonsuit, or suffer 
a discontinuance, or a verdict shall pass against him, the de¬ 
fendant shall recover his costs, and have execution for the same. 
’$3.(1) 

H. 4f G. 8ir Henry Houghton and Starkey. After judgment 
for the plaintiff in prohibition, the question was, what costs 
ought to be allowed; and whether they should be computed 
from the 6rst motion, or only from the declaratiou, was the doubt. 
Upon search, it was found to be the course of all the courts, to 
tax only from the time of declaring, except in two instances; the 
one in the case oi Eads and Jackson in the 2 Geo.^ and the otlier 
in the case of Bromn and Turner where tiiey were allowed from 
the first motion. And of this opinion were all the judges. And 
all the officers were dirdeted for the future to allow the costa of 
the first motion. And afterwards, H. VI Geo. between Svoetnam' 
and Archer^ it was stated in the same manner, and agreed to be 
[ 230 ] uniform practice ever since. And E. 1 G. 2. between Sir. 

Thomas Bury and Cross, the same doubt wiis raised by a new 

,Thus.«^.md..if defendant succeed on demurrer, he has no costs, 
Brymer v. Atkyns, H. 22 G.3. C. P. 2'idd. 7th ed. 961. 

(1) For the-.atatute of' GIpcester, 6 Ed. 1. c. 1: s 2. dpes up.t ejtjtend 
to cases when the, crown is prosecutor as in prohibition, Comb. fo. 
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master; and the cburt ordered cc»ts from the first motion.- 
Sir. 82. [See Cas. P^. C. P. 11.] 

M. 10 G. 2. Middleton' and Croft. The plaintiff' in prohi¬ 
bition, having prevailed in one point, although he failed in all 
the rest, moved for costs, and it was moved that they might be 
taxed from the time of the first motion, according to several 
determinutions. And this last was acquiesced in, if the court 
should be of opinion for costs. As to which it was objected, 
thaMhe point in which the plaintiff prevailed was not the gist of 
dhe proceedings, but only a circumstance; and that it would be 
veiy hard, that they who had prevailed upon the merits should 
pay costs. But by the court. The words of the act are not to 
be got over, which give costs to the plaintiff, if he obtains any 
judgment: and this matter was under consideration in the house 
of lords in Dr. Bentlei/s case, where the prohibition stood as to 
some articles, and there was a consultation for the rest: to be 
sure it will be considered in the quantum, but we cannot deny 
costs. Str. 1062. (2) 

H. l-l*. G. 2. Gegge and Jones. Upon shewing cause against 
a prohibition, the court made the rule absolute, with a direction 
that the plaintiff should declare in prohibition. He tendered a 
declaration, but the defendant refused it, and applied to stay 
proceedings, its being willing to submit. The other insisted he 
had a right to go on, and so get the costs of the motion, which 
he could not otherwise have. But the court stayed the proceed¬ 
ings without costs; saying, the direction to declare was in favour 
of the defendant, who might waive it. Str. 1114. 

[Where defendant pleaded nothing to the merits but only that 
he did not proceeti in the s^)iritual court after the prohibition, 
the court oitloretl the defendant to pay plaintifTs costs of proceed¬ 
ing in prohibition. (3) Where defendant in prohibition lets judg¬ 
ment go by default, plaintiff is entitled by common law to a writ 
to inquire of his damages for the contempt in proceeding after the 
prohibition delivered: and of consequence by the stat. Gloccster^ to 
his costs (4), but not in this case from the first motion^ but only from 
the time that the rule for a prohibition was made absolute, as de¬ 
fendant could not possibly be in contempt before. (5) And where 
plaintiff was nonsuited, it was holden that defendant ought only 
to have the costs of the nofisuit, and not those incurred by oppos¬ 
ing the rule to shew cause why the writ of prohibition should not 
be granted. (6)] 

[By proviso in $ 5. the statute shall not extend to executors or 

(2) So if defendant prevail as to part he shall have costs, Barnes^ 
Ca. Pr. 138, 139. 

(3) Barnes, 148. (4) Cos. /V, C.P.201 

(.5) Cas. Pr. C.P. 21. (6) Sayedi Costs, 137. 
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administralors : and hence it has been determined that in prohi¬ 
bition they are not liable to payment of costs though defendants, 
and defeated on demurrer. (7)3 

Conclusion. 20. To coiiclude, Sir Simo7i Degge observeth, that prohibitions 
of themselves are excellent things, where they are used upon just, 
legal, and true grounds; and have often avoided the usurpations 
of the popes and spiritual courts. But by the corruption of these 
latter times, they are grown very grievouif to the clergy (in the 
recovering of their tithes and other rights), being too often grant¬ 
ed upon feigned and untrue suggestions, which it is impossible 
the judges should foresee without the spirit ol’ prophecy. And 
(he adds) I think I may presume to say, that where one was 
granted belbre queen Elizabeth’s time, there have been a hun¬ 
dred granted in this last age. An<l they are a very great delay 
and charge to the clergy; and it were well (says he) in my poor 
judgment, if the reverend judges would think of some way to re¬ 
strain them, or to make them pay well for their delay, by making 
C 231 3 the plaintiff enter into recognizance to pay such c<>sts as the court 
out of which they issue should award, in case they should not 
prove their suggestion in convenient time: or some such other 
course as they in their great wisdom shall think just and meet. 
Deg. j). 'I, c. 26. {(>) 

Note, Consignation is treated of under the title of that name. 

See €omt0» 

pffiiluiaOp. See tuoiT-ljijJ. 

piiiiijc iJotaip. See i|5otani publif. 


(7) Scammell and Others v. Wilkinson and Another, 3 EasU 202. 

(o) The practice of the courts of common law, in granting prohi¬ 
bitions, was seriously complained of in the reign of James*l. by arch¬ 
bishop Bancroft, who in the name of the whole clergy exhibited to 
the privy council against the judges, certain articles of abuses 
which were desired to be reformed in grunting of prohibitions 
but his objections were fully answered by them. 2 Inst. 601. If a 
prohihitiuu he improperly obtained by an untrue suggestion, a con¬ 
sultation will be awardei!, which remits the cause to the proper ju¬ 
risdiction ; sec Con 0 Uftation. And in Sentries case, the judges said, 
** it is a rule not to grant a prohibition where the proceedings in 
ecclesiastical courts are not against the law of the land and the 
“ liberty of the subject.'* Cro, Jac. 481. For according to Mr. J, 
Mackstoney as on the one hand the courts of Westminster lend the 
ecclesiastical courts a parental assistance in aiding the compulsive 
powers of their jurisdiction ; so on the other they aic obliged some¬ 
times to exercise a parental authority by restraining those powers 
within their proper limits. Vol. 3. p. 103. For the form of pleadings 
on a writ of prohibition, see Soo?/ v, Molins, Plowd, 468. 



{Public b)or0t)ip- 


I. Due attendance on the public worshiji. 

II, Establishment of the hook of common prayer, 

III. Orderly behaviour during the divine service, 

IV. Performance of the divine servicey in the several 

parts thereof, 

I. Due attendance on the public worship, (8) 

1. Can. 90.^P*HE churchwardens or questmen of every parish) 
and two or three more discreet persons to be 
chosen for sidesmen or assistants, shall diligently see that all the 
parishioners duly resort to their church upon all Sundays and 
holidays, and there continue the whole time of divine service: 
and all such as shall be found slack or negligent in resorting to 
the church (having no great or urgent cause of absence) they 
shall earnestly call upon them; and after due monition (if they 
amend not,) they shall present them to the ordinary of the place. 

2. By the 5}k 6 Ed.6. c.l. [§ 2. and I El. c.2. § 14.] All 
persons shall diligently and faithfully {fiavir^ no larful enr reason¬ 
able excuse to be absent) endeavour themselves to resort to their 
parish church or chapel accustomed, or upon reasonable let thereof, 
to some usual place where conmmi prayer and such service rf God 
shall be used in such time rf let, upon every Sunday and other 
days ordained and used to be kept as holidays; and then and 
there to abide orderly and soberly during the time of the common 
prayer, preaching, or other service of God; on pain of punish¬ 
ment by the censures of the church fand of 12cf. per Sunday 
1 El. C.2. § 14. only, see 2Di0S(riltCr0, I. 2.] 

And for the due execution hereof; the king’s most excellent 
majesty, the lords temporal, and all the commons in this present 
parliament assembled, do in God’s name require and charge all 
the archbishops, bishops, and other ordinaries, that they shall 
endeavour themselves to the utmost of ^heir knowledges, that 
the due and true executiqn thereof may be had throughout their 
dioceses and charges, as they will answer before God for such 
evils and plagues wherewith Almighty God may justly punish 
his people, for neglecting this good and wholesome law. f S. 

3. By the I El, c.2. dll persons shall diligently and faithfully, 
having no larful or reasonable excuse to be absent, endeavour 
themselves to resort to their parish church or chapel accustomed, 

(8) See these acts more fully treated, Diadentrra, I. 2. 4. 

IPoperr, XV. 
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or upon reasonable let thereof^ to some usml place vahere common 
prayer and such service of God shall be usedf in such time of let, 
upon every Sunday, and other days ordained and used to be 
kept as holidays, and then and there to abide orderly and soberly, 
during the time the common prayer, preaching, or other service of 
God there to be used and ministered ; on pain of punishment by 
the censures of the church, and also upon pain that every person 
so offending shall forfeit for every such offence \2d. to be levied 
by the churchwardens of the parish where such' odence shall be 
done, to the use of the poor of the same parish, of the goods and 
lands of such offender by way of distress. § 14. 

All persons'] Femes covert as well as others. Gibs. 291. 

Except dissenters qualified by the act of toleration, who resort 
to some congregation of religious worship allowed by that act. 

I W. c. 18. §2. 16. [And persons who shall take the oaths and 
come to some congregation or place of religious worship permit¬ 
ted to Roman catholics by 31 G.3. c.32. § 9.] 

But they who repair to no place of public worship, are still 
punishable as before that act [or the 31 G. 3. c. 32.] And if the 
churchwardens shall happen to present a person, who possibly 
may go to some other place; the proof thereof rests upon the 
person presented, and the absence from church justifies the pre¬ 
sentment. Gibs. 964. 

Having no lavful or reasonable exaise] In the case of Elizabeth 
Dormer, an exception was taken to the indictment, because these 
words were omitted, not having any lawful or reasonable excuse; 
but it was agreed by all, that these words arc to come in on the 
other side, and need not be put into the indictment. Gibs. 291. 

To their pamsh church] If one goes to a customary chapel 
within the parish, it is a good excuse; but this must be pleaded. 
Gibs. 292. 

If the plea in the spiritual court be, that this is not his parish 
church, and they refuse the plea, a prohibition will be granted: 
because that court cannot intermeddle with the precincts of pa¬ 
rishes. Gibs. 292. 

Or upon reasonable let therecf, to some usual place where common 
prayer and such servicepf God shall be used in such time of let] By 
the common law or practice of the church of England, no person 
can be duly discharged from attending his own parish church, 
or warranted in resorting to another, unless he be first duly li¬ 
censed by his ordinary, who is the proper judge of the reason¬ 
ableness^ of hts request, and grants him letters of licence under 
s^, to be exhibited (as there shall be occasion) in proof of his 
discharge. Which licences are very common in our ecclesiasti¬ 
cal refolds# - 'Gibs, 291. 

Amt there to abide orderly and soberly] It is not enough to 
come, unless he also abide; nor enough to abide when he is 



come, unless he come so as to be present at the several parts of 
divine service, and also remain there throuahout orderly and 
soberly: the clause being penned conjunctively, and so the guilt 
and forfeiture incurred by the., violation of any one branch. 

Gibs. 292. 

Among the constitutions of Egbert, archbishop of York, one 
is, that whilst the minister is officiating,,if any person shall go 
out of the church, he shall be excommunicated; and th,is;is taken 
from a canon of tlie fourth council of Carthage. Gibs. 964. 

[No man shall be molested for any of the above offences, except 
he be indicted at the next general sessions of oyer and terminer 
or of assijBe, held next after any offence committed. 5 4^6 Ed. 6. 
c.l.§9. I Ei. C.2. §20.] 

And all archbishops and bishops, and every of their chancel-' 
lors, commissaries, archdeacons, and other ordinaries having any 
peculiar ecclesiastical jurisdiction, shall have power to inquire 
hereof in their visitation, synods, and elsewhere witliin their 
jurisdiction, at any other time and place, and to take accusation, 
and inlbnnations of all and every the things above mentioned, 
done, committed, or perpetrated within the limits of their jurist- 
dictions ; and to punish the same by admonition, excommunica* 
tion, sequestration, or deprivation, and other censures and process, 
in like form as heretofore hath been used in like cases by the 
queen’s ecclesiastical law. § 23. 

And the justices of assize shall have power to inquire of, hear, 
and determine the same at the next assizes; and to make process 
for execution, as they may tlo against any person being indicted 
before them of trespass, or lawfully convictetl thereof. And 
every archbishop and bishop may at his liberty and pleasure join 
and associate himself to the justices of assize, for the inquiring 
ofi hearing, and determining the same. § 17, 18, 19. 

And all mayors, bailiffs, and other head officers, of cities, 
boroughs, and towns corporate to which justices of assize do not 
commonly repair, shall have power to inquire of, hear and de* 
termine the same yearly within fifteen days after the feast ojf 
Easter and Su Michael tlie archangel; in like manner and &rm 
as the justices of assize may do. § 22. 

Also by the 3 J. c. 4. If any subject of this realm shall not 
repair every Sunday to some church, chapel, or usual place 
appointed for common prayer, and there hear divine service, 
according to the said statute, 90^6 .1 Ef. c. 2., it shall be lawful 
for one justice of the peaq^. oq pis'poi' to Inp made by confession. : f j 
or oath of witness, to call tlie,patty before him; and if he sltall 
make a sufficient excuse and proof thereof to the satis&ctkmiT [ 235 ]] 
of such justice, he shall give warrant to the churchwarden of:the, 
parish where the party shall dwell, to levy \2d* for every such 
default by distress and sale: and in default of distress, comr 
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mit him to prison till payment be made: which forfei}}ure siteii 
be to the use of the poor of the parish where the ofTeiider shall 
be resident at tlie time of the offence committed. Provided^ that 
no man be impeached upon this clause, except he, be called in 
question for his said default within one month next after the 
default made: And that no man being punished according to this 
branch, shall for the same offence be punished by the ibrfeiture 
of 12d. on the statute of the first of Elizabeth, § 27, 28, -29. 

And provided, that w^hatsoever persons shall for their oftencea 
first receive punishment of the ordinary, having a testimonial 
thereof under the ordinary seal, shall not for the same offence 
eftsoons be convicted before the justices; and likewise rect^iving 
for the said offence punishment first by the justices, shall not for 
the same offence eftsoons receive punishment of the ordinary. 

1 El. c,2. §24. 

On pain of 4. By the 23 7iY. c. 1. § 5. Every person above the age of 
sixteen years, which shall not repair to some church, chapel, or 
usual [)lace of common prayer, but forbear the same contrary to 
the 1 El. c. 2., and be thereof lawfully convicted, shall forfeit to 
the queen 20/. a month. 

And there are many regulations concerning the same, by that, 
and by several subsequent statutes; which being chiefly intended 
against popish recusants, are more properly treated of under the 
title potpei'p XV. And by the toleration act, the same shall 
not extend to (jualified protestant dissenters: 8ee I]D{00Pnf0r0, 
I. 2. But no papist, or popish recusant, shall have any benefit 
by the said act of toleration. [But by the 31 G. 3. c. 32. Roman 
catholics who shall take the oath ami subscribe the declaration 
thereby prescribed, are exempted from several penalties to which 
they were before subject; for which see title |D0{Itrp«] 

And by the 23 El. c. 1. Every person which usually on the 
Sunday shall have in his house divine service which is established 
by the law of this realm, and be thereat himself usually or most 
commonly present, and shall not obstinately refuse to come to 
church; and shall also four times in the year at least be present 
at the divine service in the church of the parish where he shall 
be resident, or in sqme other common church or chapel of 
ease, shall not incur the said penalty of 20/. a month for not 
repairing to church. § 12. 

[By 31 G.3. c. 32. §9. all laws made for frequenting divine 
service on Sundays are confirmed unless such persons frequent a 
legal dissenting congregation.] 

[ 236 ] 5. By the 3 J. c. 5. No recusant convict shall practise law or 

On pain of p||ysic, nor shall be judge or minister of any court, or bear any 
abi^froin military office by land or sea: and shall forfeit for every offence 
offices. 100/.: and shall also be disabled to be executor, administrator, 
or guardian. § 8. 22. 
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6, the 3 J, Cm 4r, Every person who shall retain 'in« his ^rvice» Penalty of 
or shall relieve, keep, or harbour in his house any servant, so-' 
joumer, or stranger, who shall not repair to church, but shall sant. 
forbear for a month together, not having reasonable excuse, shall 

forfeit 10/. for every month he shall continue in his house such 
person s0‘forbearing: And the justices of tiie peace in their 
sessions may hear and determine the same. § 32, 33. 36. 

7. But hj the 1 J. c^4. A recusant conforming himself shall Recusant 
be discharged of all penalties, which he might odierwise sustain 

by reason of his recusancy. §2. ( 2 >) 


ir. Establishment of the book of common pmye7\ 


1. Art.^O. The church hath power to decree rites, or cere- Power of 

monies, that are not contrary to God's word. todccre™** 

Art. 34. It is not necessary that traditions and cerenioniCvS rites and 
be in all places one, or utterly like; for at all times they have ceremonica. 
been divers, and may be changed according to the diversity of 
countries, times, and men’s manners ; so that nothing be ordained 
against God’s word. Whosoever through his private judgment, 
willingly and })urposely doth openly break the traditions and 
ceremonies of the church, which be not repugnant to the word of 
God, and he oi’daincd and approved by common authority; 
ought to be rebuked openly (that other may fear to do the like), 
as ho that offendeth iigainst the common order of the church, 
and hurteth the authority of the magistrate, and woundeth the 
consciences of weak brethren. Every particular or national 
church, hath authority to ordain, change, and abolish ceremonies 
or rites of the church, ordained only by man’s authority ; so tliat 
all things be done to edilying. 

Can. 6. Whoever shall uilirm, that the rites and ceremonies 
of the church of England by law established, are wicked, anti- 
cliristiaii, or superstitious; or such as, being commanded by 
lawful authority, men who are zealously and godly aAected may 
not with any good conscience approve them, use them, or ^ [ 237 ] 
occasion rec|uireth subscribe unto them: let him be excommu¬ 
nicated ipsofactOi and not restored until he repent, and publicly; 
revoke such his wicked errors. 

2. In the more early ages of the church, every bishop had a 
power to form a liturgy for his own diocese; and if he kq>tto 
the analogy of faith and doctrine, all circumstances were left to 
his own discretion. Afterwards the practice was for the whole 
province to follow the service of the metropolitan church ; which 
also became the general rule of the church: And tliis Lindwood 


Liturgy be¬ 
fore the acts 
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[p) In what respects these acts are mitigated,-see titles 
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the. tlfominon law of the church: , and intil<» 
of several services in the same province (aa 
)ras^h^’4n £^gland) was not to be warranted but by long. ciis*t 
tom.., Gt6s. SSQ. 

The Latin services, as they had been used in England before^ 
continued in« all king Henry.>the eighth’s reign, withoi|t any 
alteration: save some ensures of collects for the pope, and .ion 
the office q£ Thomas Becket and of some other smnts, whoso 
days were by the king’s injunctions no more be observed-: 
but those rasures or deletions were so few, that the old mass 
books, breviaries, and other rituals, did still serve without new. 
impressions. Gibs. 259. 

Act of uni- 3. In the second year of king Kdwaid the sixth, a liturgy was 

Che 2 *£6^ established by the statute of the 2 <§■ 3 Ed.Q. c. 1. as followeth: 

Where of long time there hath been had in this realm of 
land and in Wales^ divers forms of common prayer, commonly 
called the service of the church, that is to say, the use of Samm, 
of Yorkf of Ban^oj’i and of Lincoln ; ami besides the same, now 
of late much more divers and sundry forms and fashions have 
been used in the cathedriil and parish churches of England and 
Wales, as well concernhig the matins or morning prayer, and 
the evensong, as also concerning the holy communion commoidy 
called the mass, with divers and sunilry rites and ceremonies 
concerning the same, and in the administration of other sacra^ 
ments of the church; and albeit the king, by the advice of his 
council, hath hitherto divers times assayed to stay innovations or 
new rites concerning the premises, yet the same hath not bad 
such good success as his highness required in that behalf; where¬ 
upon his highness being pleased to bear with the frailty and, 
weakness of his subjects in that behalf; of his great clemency. 
bath not only been content to abstain from punishment of those 
that have offended in that behalf, but also to the intent a uni- 
* form, quiet, and godly order should be bad concerning the pre- 
£ 238 ] jnises, hath appointed the archbishop of Canterbury, and certain 
other of the most learned and discreet bishops and other learned 
men of this realm, having respect to the most sincere and pure 
Christian religion taught by the scripture, as to the usages in 
the primitive church to draw and make one convenient and meet 
order, rite, and fashion of common and open prayer and adminh 
stration of the sacraments to be had and used in his majesty’a 
realm of England and in Wales j the which, by the aid of the 
Holy Ghost, with one uniform agreement is of them concluded, 
set forth and delivered in a book entitledg^ The book common 
« yrayer and administration (fthe saaroments and other rites and 
“ ceremonies of the chwch, after the use of 'the church of England,” 
Wherefore the lords spiritual and temporal, and the commons, 
in this present parliament assembled, considering a$ well the 
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most godly travel of the king’s bighne^ iier«hi^»«L'‘-liik gc^Hy 
prayers, orders rites, and ceremonhM^ tile 1(benticm» 

ed, and the considerations of altering those be 

altered, and retaining those things whicii be received in the said 
book, and also the honour of Ood, and great <}uietness which by 
the grace* df Ood shall ensue updn the one and uniform rite Und 
drder in such common prayer and rites ‘asid external ceremonies 
to be nsed'throii^buf England and Wales, do give to his highness 
most hearty and lowly thanks for the same, and humbly pray 
rfiat it may be enacted by his majesty with the assent of the lords 
mid commons inf })arllament assembled. That all and singular 
ministers in any cathedral or parish church, or other place within 
this realm, shall be boiinden to say and use the mattens, even¬ 
song, celebration of the supper coniinoiily called the mass, 

and administration of each the sacraments, and all their common 
and open prayer, in such order and form as is mentioned in the 
same book, and none <»ther, or otherwise. 

And by the same act divers regulations were made, to establish 
the said book; which are yet in force, not for the establishment 
of that hook, but for the establishment of the present book of 
common prayer injoiued by the act of uniformity of the 13 & 

14 C.2. and which therefore remain to be inserted in their due 
course. For, that I may observe it once for all; the regulations 
made by the several acts of uniformity for the establishing of the 
several respective liturgies, are all brought over and inforced by 
the last act of uniformity for the establishing of the present book 
of common praj-er, by this clause tbllow'iiig, viz. 

The several good laws and statutes of this realm, which have 
been formerly niatlo, and are now in force, for the uniformity of 
prayer ami adminisU’ation of the sacraments, shall stand in full 
force and strength to all intents and purposes whatsoever, for 
the establishing and confirming of the said book hereinbefore [ 239 ] 
mentioned to be joined and annexed to tliis act; ami shall be 
applied, practised, and put in nre lor the punishing of all offences 
contrary to the said laws, with relation to the book aforesaid, and 
no other. 13 & 1 i 2. r. I. § 21*. 

Inf the 3 4 A'f/.6. r. 10. All boo^s called antiphoners, 

missals, grades, processionals, manuals, legends, pies, portnasses, 
primers in Latin and English, couchers, journals, ordinals, or 
other books of writings wliatsoever heretofore used for the service 
of the church, written or printetl in the English or Latin tongue, 
other than such ns shall be set forth by the king’s majesty, idiall 
be clearly and utterly abolished, extinguished, and forbidden for 
ever to be use<l or kept in this realm or elsewhere in any of the 
king's dominions. § 1. 

And if any person or persons, bodies politic or corporate, that 
shall have in his or their custody any the books or writings of 
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the sorfi}’Aforesaid, and do rtot before the last day’of June Aeat': 
ensuing, deliver or caUse to be delivered, all and every the same 
books t^the mayor, bailifl^ constable, or churchwardens of the 
town where such books then shall be, (to be by them delivered 
over openly within three months next following after the baid 
delivery, to the archbishop, bishop, chancellor, or commissary of 
the same diocese, to the intent that they cause them immediately^ 
after either to be <^nly burned, or otherwise defaced and de¬ 
stroyed :) he shall for every such book or books willingly retained > 
in hands or custody, and not delivered as aforesaid after the said 
last day of June, and be thereof lawfully convict, forfeit to the 
king for the first offence 20s., and for the second offence */., and 
for the third offence shall suffer imprisonment 'at the king's will. 

§ 2 . 

And if any mayors, bailiffs, constables, or others, <16 not within 
three months after receipt of the same books, deliver or cause to 
be delivered sucli books so by them received, to tlie archbishop, 
bishop, chancellor, or commissaries of their diocese; and if the 
said archbishop, bishop, chancellor, or commissaries do not within 
forty days after the receipt of sucli books, burn, deface, and de¬ 
stroy, or cause to be burned, defacetl, or destroyed the same 
books, and every of them; they and every of them so offending 
shall forfeit to the king, being thereof lawlhlly convict, 40/. The 
one half of all which forfeitures shall be to any of the king's sub¬ 
jects that will sue for the same in any of the king’s courts of 
record. § 3. 

And as well justices of assize in their circuits, as justices of the 
peace within the limits of their commission in the general .sessions, 
shall have power to inquire of, hear, and determine the same; in 
such form as they may do in other such like cases. § 4. 
f 240 3 Provided, that any person may use, keep, and have any pri¬ 
mers in the English or Latin tongue, set forth by king Henry 
the eighth; so that the sentences of invocation or prayer to saints 
in the same primers be blotted, or clearly put out of the same. 

§ 6 . 

Actofuni' 4. Tlius stood the liturgy until the 5th year of king Edward 

^““*1 the sixth. But becapse some tilings w'ere contained in that 
lituigy, which shewed a compliance with the superstition of those 
times, and some exceptions wei’e taken to it by some learned 
men at home, and by Calvin abroad, therefore it was reviewed, 
in which Martin Bucer was consulted, and some alterations were 
made in it, which consisted in adding the general confession and 
absolution; and the communion to begin with the ten command¬ 
ments. The use of oil in confirmation and extreme unction were 
left out, and also prayers for souls departed, and ivhat tended to 
a belief of Christ's real presence in the eucharist. And this 
liturgy, so reform^, was established by the act of the 5 £d.6. as 



followel^.: ■—’Because.thej% hath'risen in tlie.i^se auka^^enaise-o 
coounon service in the church heretofore set forth, dire^s doubts, 
for the fashion and manner of the mini$tration of jtkoirsame, rather 
by the curiosity of thd minister and imstakersj than of any . other 
. wordiy cause: therefore^as well for the more plain ai^ manifest 
explaiiattoi;i thereof, as tor the more perfection of the said order, 
of . common- service, die king, with the assent of the lords and 
comtiions in parliament assembled, hath caused the vaforesaid 
order of commOrveervice, intitled the book of common prayer, to - 
be faithfully and godly perused, explained, and made fully per*, 
feet, and liath annexed and Joined it so explained and perfected 
to this ^tute: adding also, a form and manner of rnaking^ and 
consecrating of archbishops, bishops, priests, and deacons, to be 
of like force, authority, and value, as the same like aforesaid 
book intitled the book of common prayer was before; and with 
the same clauses of provisions and exceptions to all intents and . 
piirpsoea as by the act of the 2 Sc 3 Ed, 6. c. 1. was limited and 
expressed for tlie unilbnnity of service and administration of the 
sacraments throughout the realm, u)3on such several pains as in 
the said act is expressed. And the said funner act to stand in 
full force and strength to all intents and construettons, and to be 
applied, practised, and put in lire to and for the establishing of 
the book of cuinmon prayer now explained and hereunto an¬ 
nexed, and also the said form of making archbishops, bishops, 
priests, and deacons hereunto unncxeil, os it was for the former 
book. 5 & G Ed. 6. c. 1. § 3. 

This liturgj' was abolished by queen Mary; who having called 
in and destroyed the al’oresaid rased books of king Henry the [ 241 ] 
eighth, required all parishes to I'urnish themselves with new com¬ 
plete books, and enacted that the service should stand as it was 
most commonly used in the last year of the .reign of the said 
king Henry the eighth. Gibs. 253. 

And for a month or more after (]uecii Mary’s death, the ser¬ 
vice conlinueil as before, nothing being forbidden but'.ti>e ele¬ 
vation ; but on the 27th day of December following, queen Elizor 
beth set tbrlli a proclamation, to charge and command all roannei' 
of her subjects, as well those that be called to the ministi^y of tlie 
church, as all others, that they do forbear to preach or teach, or. 
to give audience to any manner of doctrine or preaching, other 
than to the gospels and epistles, commonly called the gospel and 
epistle of the da^', and to the ten commandments in the vulgar 
tongue, without exposition or addition of any manner of s<n)se or, 
meaning to be applied or added; or to use any otlier inanner of- 
public prayer, rite, or ceremony in the church, but that which is 
already used, and by law received, or the common litany used at 
this present in her majesty’s own chapel, and the Lea d’s prayer 
and the creed in English; until consultation may be had by par- 
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liament, by her majesty and her three estates of this realm) for 
the better conciliation and accord of such causes, as at this pre¬ 
sent are moved in matters and ceremonies of religion. Gibs, 267, 
268 . 

5. After which, in the first year of the same queen, a litui^ 
was established by act of parliament of the 1 El. c.2. in this wise: 
— Be it enacted, by the queen’s highness, with the assent of the 
lords and commons in this present parliament assembled, that all 
ministers in any cathedral or parish church, or other place, shall 
be bounden to say and use the mattens, evensong, celebration of 
the Lord’s supper, and administration of each of the sacraments, 
and all the common and open prayer, in such order and form as 
is mentioned in the book authorized by parliament in the 5 & 6 
Ed, 6, with one alteration or addition of certain lessons to be 
used on every Sunday in the year, and the form (f the litany 
altered and corrected^ and i*wo sentences only added in the delivery 
of the sacrament to the communicants, and none other or other¬ 
wise. And there was a proviso, that such ornaments of the 
church, and of the ministers thereof^ shall be retained and used, 
as was in this church of England by authority of parliament in 
the second year of the reign of king Edward the sixth, until other 
order shall be taken therein by the authority (f the tpieerCs majesty^ 
•voith the advice (f her commissumers jjppoiiited and authorised 
under the great seal of England for causes ecclesiastical, or of 
the metropolitan of this realm. 

Of the lords and commons'] It was not said lords spiritual, in 
this or cither of the former acts; because all the bishops present 
dissented. Gibs. 268. 

The fomn of the litany altm'ed and con ecled] By the onnssimi 
of the clause, from the tyranny of the bishop of Home and all his 
detestable enormities; which had been in the 2d and in the 5th 
oiEdLQ, G/^5.268. 

'TiiXi sentences only added in the delivery of the sacrament] Of 
the two forms now used at the delivery of the bread and tvine, 
the first part of each (to the word life inclusive) was in the book 
of the second year of king Edward the sixth, but not the second 
part; but in the book^ol'the fifth year wavS the second part, with¬ 
out the first; and the alteration made by virtue of this act, was 
the inserting of both as they now stand. Gibs. 268. 

Order shall be taken by authority of the queen's majesty, u ith the 
advice of her commissioners] Two years afterwartls, by virtue of 
this clause, the queen issued her conjinission to the archbisliop 
and three others, to peruse the order of the lessons throughout 
the whole year, and to cause some new calendars to be imprinted; 
which were finished and sent to the several bishops to see them 
ob$erve4 in their dioceses in the month of Eebruaiy 1560. 
Gibs, 268. 
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% Can. 36. of the cmtbns in 1603 ; No person shall ^ re¬ 
ceived into the ministry, nor admitted to any ecclesiastical living, 
nor suffered to preach, to catechize, or be a lecturer or reader of 
divinity in any place ; except he shall first subscribe (amongst 
others) to this article following; That the book of common 
prayer, and of ordering of bishops, priests and deacons, con- 
taineth nothing in it contrary to the word of God, and that it 
may be lawfully used, and that he himself will use the form in 
the said book prescribe<l, in publick prayer and administration 
of the sacraments, “and none other.” 

And Jnf Can. 56. of I he same canons; Every minister, being 
possessed of a benefice that hath cure and charge bt souls, 
ulthough he chiefly attend to preaching, and hath a curate under 
him to execute the other duties which are to be })erformed for 
liim in the church, and likewise every other stipendiary preacher 
that reiuleth any lecture, or catechizeth, or preacheth in any 
church or chajjel, shall twice at the least in every year read 
lilrnself the divine seiwice upon two several Sundays publicly 
and at the usual times, both in the forenoon and afternooii in the 
church which he so possesseth, or where he I'eadeth, catechizeth 
or preacheth as is albresaid, and shall likewise as often irt every C 24^3 J 
year administer the sacraments of baptism (it there be any to be 
baptised), and of the Lord’s supper, in such manner and form, 
and with the ob.servalion of all such rites and ceremonies as are 
prescribed by the book of common praj^er in that behalf: which 
if he do not accordingly perform, then shall he that is possessed 
of a benefice (as before) be suspended; and he that is but a 
reader, preacher, or catechizer, be removed from bis place by 
the bishop of the diocese; until he or they shall submit them¬ 
selves to perform all the said duties, in such manner and sort as 
l)efore is prescribed. 

After the passing of these canons, king James in the nrsf year 
of his reign, by virtue of the aforesaid proviso in the 1 Jil. c.Q. 
upon the conference held before the king himself at Hamptotl 
Court, gave directions to the archbishop and other high commis¬ 
sioners, to review the common prayer book; and they did make 
several material alterations and enlargements of it, as in the office 
of private baptism, and in several rubricks and other passages, 
and added five or six new prayers and thanksgivings, and all 
that part of the catechism which contains the doctrine of the 
sacraments. And yet the powers specified in that proviso seem 
not to extend to the queen’s heirs and successors, but to be only 
lodged personally in the queen; yet the book of common prayer 
so altered, stood in force from the first year of king James to the 
fourteenth of Cliarles the second. Wats. c.Sl. 

And it is to be observed, that the liturgy of the 13 & 14 C. 2. 
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is not the same with that whicli the aforesaid canons do refer toj 
so tliat so far forth the said canons as to this matter are not now 
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in force. 

6. In the preface to the book of common prayer, concerning 
the service of the church,' (wliich was also nearly the same in the 
2d and in the 5th of !'](/. 6 .)—There was never any thing by 
the wit of man so well devisetl, or so sure establisiicd, which in 


continuance of time hath not been corrupted; as among other 
things, it may plainly appear by the common prayers in the 
church, commonly called divine service. The first original and 
ground whereof, if a man would search out by the ancient 
fathers, he shall find that the same was not ordained but of a 


gootl purpose, and for a great advancement 6f godliness. For 
tliey so ordered the matter, that all the whole Bible (or the 
gi'catest part thereof) should be read over once every year; in¬ 
tending thereby, that the clergy, and especially such as were 
ministers in the congregation, should by often reading and medi¬ 
tation in God’s word be stirred up to godliness themselves, and 
be more able to exhort others by wholesome doctrine, and to 
£ 244 ]] confute them that were adversaries to the truth ; and further, 
that the jjeople, by daily bearing of holy scripture read in the 
church, might continually profit more and more in the knowledge 
of God, and be the more inflamed with the love of his true 


religion. 

But these many years passed, this godly and decent order of 
the ancient fathers hath been so altered, broken, and lieglectcd, 
by planting in uncertain stmics and Irgcndsy with multitude of 
responds, verses, vain repetitions, commemorations, and sijnodals j 
that commonly when any book of the Bible was begun, after 
three or ft)ur chapters were read out, all the rest were unread. 
And in this sort the book of Isaiah was begun in advent, and 
the book of Genesis in septuagesima; but they were only begun, 
and never read through: after like sort were other books of holy 
scripture used. And moreover, whereas ,St. Paul would hove 
such language spoken to the people in the church, as they might 
understand and have profit by hearing the same; the service-‘in 
this church of England these many years hath been rend in Latin 
to the people, w'hich they understand not; so tjiat they have 
heard with their ears only, and their heart, spirit, and mind have 
not been edified thereby. And furthermore, notwithstanding 
that the ancient fathers have divided the psalms into seven por¬ 
tions, whereof every one was called a nactum.; now of late time, 
a few of them have been <laily said, and the rest utterly omitted. 
Moreover, the number and hardness of the rules called the 
and the manifold changings of the service, wiis the cause that to 
turn to the book only Was so hard and intricate a matter, that 



many times there was more business to find out what should be 
read) than to read it when it was found out. 

These inconveniences therefore considered, here is set ibrth 
such an order, whereby the same may be redressed. And fpr a 
readiness in this matter, here is drawn out a kalendar for that 
purpose, which is plain and easy to be understood; whereof (so 
much as may be) the reading of holy scripture is so set forth, 
that all things shall be done in order, without breaking one piece 
from another. For this cause be cut olf anthems, responds, 
invitatories, and such like things, as did break the continual 
course of the reading of the scripture. 

Yet because there is no remedy, but that of necessity there must 
be some fules, therefore certain rules are here set forth : which 
as they are few in number, so they are plain and easy to be un¬ 
derstood. (So that here you have an order for prayer, and for 
the reading of the holy scripture, much agreeable to the mind 
and purpose of the old fathers, and a great deal more profitable 
and commodious, than that which of late was used. It is more 
profitable, because here are left out many things, whereof some 
are untrue, some uncertain, some vain and superstitious, and r •. 

nothing is ordained to be read but the very pure word of God, f 245 H 
the holy scriptures, or that which is agreeable to the same; and 
that in such a language and order ns is most easy and plain for 
the understanding both of the readers and hearers. It is also 
more commodious, both for the shortness thereof and for the 
plainness of the oriIe 2 ', and for that the rules be few and easy. 

And forasmuch as nothing can be so plainly set forth, but 
doubts may arise in the use and jiractice of the same; to appease 
all such diversity (if any arise), and for the resolution of all 
doubts concerning the manner how to understand, do, and exe¬ 
cute the things contained in this book, the parties that so doubt, 
or diversely take any thing, shall alway resort tt) the bishop of 
the diocese, who by his discretion shall take order for the quiet¬ 
ing and appeasing of the same; so that the same order be not 
contraiy to any thing contained in this book. And if the bishop 
of the diocese be in doubt, he may send for the resolution hereof 
to the archbishop. 

And although it be appointed, that all things shall be read and 
sung in the church in the English ipnguc, to the end that the con- 
gregjgition may be thereby edified; yet it is not meant, but that 
when men saiy morning and evening prayer privately, they may 
s^y the same in any language that they themselves do mider- 
stand. 

Stories and legends'] That is, concerning the live$ of the saints; 

. of whom tliere being such a number in the church of Konie, 
i few days are free from the stories and legends they relate of 
them. Gibs, 263. 
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Resjpond2 A short anthem sung, after reading three or four 
verses of a chapter; after which tlie chapter proceeds. Gibs. 263. 

Commemorations\ The service of a lesser holiday falling in 
with a greater. Id. 

S}jno<lals\ Constitutions made in provincial or diocesan synods, 
and published in the parish churches. Id. 

Noclurn\ So called from the ancient Christians rising in the 
night to perform them. Id. 

Pici A table to find out the service belongitig to each day; 
which becomes very difficult, by the coincidence of many offices 
on the same day. Id. 

Invitato/ries] Some text of scrijnure, adapted and chosen for 
the occasion of the day, and u^sed before the venita which also 
itself is called the invitatory j)salm. Id. 

In the Publish ton^i(e~\ IJy Art. ‘if. It is a thing plainly repug¬ 
nant to the word of God, and the custom of the primitive church, 
to have publick prayer in the church, or to minister the sacra¬ 
ments, in a tongue not understancicd of the people. 

C 246 3 And by the 2 & ^ F.d.d. c.\. it is )>rovi(!c(!, that it shall bo 
lawful to any man that understandeth the Greek, Latin, and 
Hebrew tongue, or other strange tongue, to say and have the 
prayers of mattens and evensong in J.atin or any such other 
tongue, saying the same privately, us they tlo understand. § 5. 

And for the encouragement of learning in the tongues, in the 
universities of Cambridge and Oxford, it shall be lawful to use 
and exercise in their common and open prayer in their chapels 
(being no parish churches) or other places of prayer, the mattens, 
evensong, litany, and all other prayers (the holy communion, com¬ 
monly culled the mass, oxcej)ted) prescribed in the said book, in 
Greek, Latin, or Hebrew. § 6. 

Ami by the 13 & 14 6’. 2. c. 4. it is provided, that it shall be 
lawful to use the morning and evening prayer, and all other 
prayers and service prescribed in and by the said book, in the 
chapels or other public places of the respective colleges and halls 
in both the universities, in the colleges of Westminster, Win¬ 
chester, and Eton, and in the convocations of the clergies of 
either province, in L^tin. § 18. 

Ami by the same statute, the bishops of Hereford, St. David’s, 
Asaph, Bangor, and Llandaftj and their successors, shall take 
order that the said book be translated into the British or Welsh 
tongue, to be used in Wales where the Welsh tongue is common¬ 
ly used; and at the same time an English book shall be had 
there likewise, that such as undersbmd the same may have re¬ 
course thereunto, and such as do not understand the same may 
by conferring both tongues together the sooner attain, to the 
knowledge of the English tongue. § 27. 

And by the 5 El, c.28. The bishops are in like manner rc- 





Vjuired to cause the Old and New Testament to be translated in¬ 
to Welsh, and to have one English and one Welsh coiiy in every 
such respective place. 

By the 13 & 14-. C. 2. c.4<. (which is the last act of uniformity) 
it is enacted as follows: Whereas by the neglect of ministers in 
using the order of common prayer during the time of the late 
troubles, great mischiefs and inconveniences have arisen; for the 
prevention tliereof in time to come, and for settling the peace of 
the church, the king (according to his declaration of the five and 
twentieth of October 1660) granted his commission under the 
great seal, to several bishops and other divines, to review the 
book of common prayer, and to prepare such alterations and ad¬ 
ditions as they thought fit to oiler: And afterwards the convoca¬ 
tions of both the provinces being by his majesty called and 
assembled, his majesty hath been pleased to authorize and require 
the presidents of the saiil convocation, and other the bishops and 
clergy of the same, to review the said book of common prayer, 
and the book of the form and manner of the making and conse¬ 
crating of bishops, priests, and deacons; and that after mature 
consideration, they should m.ake such additions and alterations 
in the said books respectively, as to them should seem meet and 
convenient, and should exhibit .and present the same to his ma¬ 
jesty ill writing, for his further allowance or confirmation: since 
which time, they the said presidents, bishops, and clergy of both 
provinces have accordingly reviewed the said books, and have 
made some alterations to the same w’hich they think fit to be in¬ 
serted, and some additional j)rayers to the said book of common 
prayer to be used upon proper and emergent occasions; and liave 
exhibited and presented the same unto his majesty in writing in 
one book, intitied The hook of common prayer and admmi$tra~ 
tion (f the saa aments and other rites and ceremonies ef the churchy 
according to the use of the. church q/' England s togethet'’with the 
psalter or psalms (f David, appointed as they are to be sung or said 
in churches s and the form and manner of making, ordaining, and 
consecrating tf bishops, priests, and deacons. All which his ma¬ 
jesty having duly considered, hath fully approved and alloived. 
the same, and recommended to this ])rcse,Ut parliament^ that the 
said books of common prayer, and of the form of ordination and 
consecration of bishops, priests, and deacons, w'ith the alter¬ 
ations and additions which have been so made and presented to 
his majesty by the said convocations, be the book which shall be 
appointed to be used by all that officiate in all cathedral and col- 
4egiate churches and chapels, and in all chapels of colleges and 
halls in both the universities, and the colleges of Eton and Win- 
■vihcster, and in all parish clmrchcs and cliapels diroughout the 
kingdom, and by all that make or consecrate bishops, priests. 
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or deacons in any of the said places, under such sanctions and 
penalties as the houses of parliament shall think lit. § 1. 

■’ Now in regard that nothing conducetli more to the settling of 

the peace of the nation, nor to the honour of our religion and the 
propagation thereof, than an universal agreement in the public 
worship of God; and to the ititciit that every person within this 
realm may certainly know the rule to which he is to coiiibrm, in 
public worship and administration of sacraments and other rites 
' . and ceremonies of the church of England, and the manner how, 
and by whom bishops, priests, and deacons are and ought to be 
made, ordained, and consecrated; be it enacted by tlie king^s 
[ 248 3 most excellent majesty, by the advice and consent of tlie lords 
spiritual and temporal, and of the commons, in this present parlia¬ 
ment assembled, That all and singular ministers in any cathedral, 
collegiate, or |>ari,sh church or chapel, or other place ofptMic wor¬ 
ship, shall be bound to say and use the morning prayer, evening 
prayer, celebration and administration of both the sacraments, 
and all other the public and common prayer, i?t such order and 
Jbrni as is maitiojw.d in the said book, intillcd as aforesaid, and 
annexed and joined to this present act; and that the morning and 
evening prayers therein contained, sliall upon every Lord’s day 
and upon all other days and occasions, and at the times therein 
appointed, be openly and solemidy read by all and every minis¬ 
ter or curate, in every church, chapel, or other place of public 
worship as aforesaid. § 2. 

Granted his commission under the great seal} Which bore date 
March 25. 1661, and was directed to twelve bishops and twelve 
presbyterian divines: with nine assistants on each side, to sup¬ 
ply the places of the principals, when they should be occasionally 
absent. In virtue of whicli commission, the commissioners met 
frequently at the Savoy, and disputations were JiekI, but no¬ 
thing concluded. Gibs. 275. 

Or othet' place of imblic worship} By tlie 22 G. 2. c. 33. All 
commanders, captains, and ofheers at sea, shall cause the public 
worship of Almighty God, according to the liturgy of the church 
of England, to be performed in tlieir respective ships; and 
prayers and preaching;:; by the chaplains shall be performed di¬ 
ligently. Art. 1. 

And by the rubrick before the service at sea: The morning 
and evening service to be used doily at sea, shall be tlie same 
which is appointed in the book of common prayer. 

In such order and form as is mentioned in the said book} Brp- 
vided, that in all tiiose prayers, litanies, and collects, wiiich do 
any way relate to the king, queen, or royal progeny, the names 
be altered and changed from time to time, and fitted to the pre¬ 
sent occ»is!on, according to die direction of lawful authority. 
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!3 & 14 C2. C.4. § 25. That is, (according to practice), of thfc 
king or queen in council. Gibs. 280. , ’ 

7. By the 1 El. c. 2. The book of common prayer shall be Booki 
provided at the charges of the parishioners of every parish and 
cathetlral church before a certain day. § 19. provided. 

'I’his was intended of the book of common prayer, as then es¬ 
tablished by that act. 

By Can. 80. The churchwardens or questmen of every church 
and chapel shall, at the charge of the parish, provide the book of [ 249 ] 
common prayer, lately explained in some few points by his ma¬ 
jesty's authority, according to the laws and his highness’s prero¬ 
gative in that behalf; and tliat with all convenient speed, but at 
the furthest within two months after the publishing of these our 
constitutions. 

And this w'as intended of the same book of common prayer, as 
altered in the conference at Hampton-court as aforesaid. 

Finallyi by the 13 & 14 C.2. r.4. A true printed copy of 
the {present) book of common prayer, shall at the costs and 
charges of the parishioners of every parish church and chapelry, 
cathedral church, college, and hall, be provided before die feast 
of St. Bartholomew 166*2; on pain of 3/. a month, for so long, 
time as they shall then after be unprovided thereof § 26. 

And the respective deans and chapters of every cathedral or 
collegiate church were required at their proper costs and charges, 
before Dec. 25. 1662, to obtain under the great seal of England, 
a true and perfect printed copy of this act, and of the said book 
annexed hereunto, to be by the said deans and chapters and 
their successors kept and preserved in safety lor ever, and to be 
also produced and shewed forth in any court of record as often 
as they shall be thereunto lawfully reijuired; and also there shall 
be delivered true and perfect copies of this act and of the same 
book into the respective courts at Westminster, and into the 
tower of London, to be kept and preserved for ever among the 
recoi-ds of the said courts, and the records of the tower to be 
also produced and shewed forth in any court as need shall require, 
which said books so U> be exemplified under the great seal of 
England, shall be examined by such persons ns the king shall 
appoint under the groat seal of England for that purpose, and 
shall be. compared with the original book hereunto annexed, and 
they shall have power to correct and amend in writing any error 
committed by the printer in printing of the same bodk, and shall 
certify in writing under their hands and seals, or Uie hands and 
seals of aaiy three of them at the end of the same book, that they 
have examined and compared the same book, and find it to be a 
true and perfect copy; which said books, so exemplified under 
the great seal, shall be deemed to be good and available in the 
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law to all intenfs and purposes, and shall be accounted aS gOPil 
records as this book itself hereunto annexed. § 28. 

8. By the 13 & 14 C. 2. c. 4. Every person wlio shall be pre¬ 
sented, or collated, or put into any ecclesiastical benefice or pro¬ 
motion, shall in the church, chapel, or place of public worship 
belonging to the same, within two months next after that he shall 
be in the actual possession of the said ecclesiastical benefice or 
promotion, upon some Lord’s day, openly, publicly, aiul solemnly 
read the morning and evening prayers, appointed to be read by 
and according to the saitl book t)f common praj-er at the times 
thereby appointed, or to be a])pointed; and after such raiding 
thereof^ shall openly and }niblicly, before the congregation there 
assembled, declare his unfeigned assent and consent to the use of 
all things therein contained and prescribed, in these ivords and 
no other: “ I A. B. do here declare mv unfeigned assent and 
“ consent to all and every thing contained and prescribed in and 
‘‘ by the book, intituled The book of common prayer and ad- 
“ • ministration of the sacraments and other rites and ceremonies 
“ of the church, according to the use of the chm*ch of England, 
“ together with the psalter or psalms of David, pointed as they 
“ are to be sung or said in churches; and the form or manner of 

making, ordaining, and consecrating of bishops, priests, and 
“ deacons.” And every such person, who shall (without some 
lawful impediment to be allowed and approved by the ordinary of 
the place) neglect or refuse to do the same within the time aforc- 
sakl, (or in case of such impediment, within one month after such 
impediment removed,) shall tpso facto be deprived of all his said 
ecclesiastical benefices and promotions; and the patron shall pret- 
sent or collate as if he were dead. § 6. 

And every person who shall be appointed or received as a 
lecturer, to preach upon any day of the week, in any church, 
chapel, or place of public worship, the first time he preacheth 
(before his sermon) shall openly, publicly, and solemnly read lire 
common prayers and service appointed to be read for that time 
of the day, and then and there publicly and openly declare his 
assent unto and approbation of the said book, and to tiie use of 
all the prayers, rites, find ceremonies, forms and orders therein 
contained, according to the form before appointed in this act; 
and shall upon the first lecture day of every month afterwards, so 
long as he continues lecturer or preacher there, at the place aji- 
pointed for his said lecture or sermon, before his said lecture or 
sermon, openly, publicly, and solemnly read the common prayers 
and service for that time of the day, and after such reading 
thereof shall openly and publicly before the congregation thei^ 
assembled declare his unfeigned assent unto the said book, ac¬ 
cording to the form aforesaid: and every such person who shall 
neglect or refuse to do the same, shall from thenceforth be dis- 





sbled to preach the said or ^ny oUier lecture or sermon in the 
said or any other cburch» chapel, or place of public worship, 
until he shall openly, publicly, and solemnly re^ tlie common 
prayers and service appointed by the said book, and conform in 
all points to the things therein prescribed, according to the pur¬ 
port and true intent of this act. Provided, that if the said lec¬ 
ture be to be read in any cathedral or collegiate church or cha¬ 
pel,. it shall be sufficient for the said lecturer, openly at the time 
albresaid, to declare his assent and consent to all things con¬ 
tained in the said book, according to the form aforesaid. And 
if any person who is by this act disabled (or prohibited, ,15 C. 2. 

C.6. $ 7.) to preach any lecture or sermon, shall during the time 
that he shall continue so disabled (or prohibited) preach any 
sermon or lecture, he shall suffer three months’ imprisonment 
in the common gaol; and any two justices of the peace of any 
county within this realm, and the mayor or other chief magis¬ 
trate of any city or town corporate within the same, upon certi¬ 
ficate from the ordinary made to him or them of the offence 
committed, shall and are hereby required to commit the person 
so offending to the gaol of the same county, city, or town corpo¬ 
rate. Provided that at all times when any sermon or lecture is 
to be preached, the common prayers and service in and by the 
said book appointed to be read for that time of the day shall be 
OjTenly, publicly, and solemnly read by some jiriest or deacon, in 
the church, chapel, or place of public worship where the said 
sermon or lecture is to be preached, before such sermon or lec- 
ttire be preached, and that the lecturer then to preach shall be 
present at the reading thereof And provided, that this act 
shall not extend to the university cliiirches, when any sermon or 
lecture is preached thei’c as and for the university sermon or 
lecture; but the same may be preached or read in such sort and 
manner as the same liavc been lierctofore preached or read. 

§§ 19, 20, 21, 22, 23. 

9. Every dean, canon, and prebendary of every catliedral or Subscrip- 
collcgiate church, and all masters and other heads, fellows, chap- 
luins, and tutors of or in any college, hall, house of learning, Qr of confor- 
hospilal, and every j)ublic professor and reader in either of die mity. 
universities, and in every college elsewhere, and every parson, 
vicar, curate, lecturer, aud every other person in holy orders, 
and every schoolmaster keeping any public or private school, and 
every person instructing or teaching any youth in any house or f 252 ] 
private family us a tutor or schoolmaster, who shall be incum¬ 
bent, or have possession of miy deanery, canonry, prebend, mas¬ 
tership, headship, fellows!)ip, professor’s place or reader’s place, 
pai'sonage, vicarage, or any other ecclesiastical dignity or pro¬ 
motion, or of any ciu'ale’s place, lecture, or sciiool, oi: sl^all,,in-, 
struct or teach any youth as tutor or sclioolraaster, shall, at or 
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before his admission to be incVttnbe^t^p^l^^gpaS^essioH afoie- ' 
said, subscribe the declaration f611owingTi^*ti A. do declaret 
** that I will conform to the liturgy of the chnreli of England, as 
“ it is now by law established.’* 13 & C.2. c.4. $ 8. 1 W- 

sess. 1. r.8. § H. 

Which said declaration shall be subscribed by every of the*' 
said masters and other heads, fellows, chaplains, and tutora of or 
in any college, hall, or house of learning, and by every public 
professor and reader in either of the universities, before the vice 
chancellor or his deputy; and by every other of the said persons 
before the archbisliop, bishop, or ordinary of the diocese (or his 
vicar-general, chancellor, or commissary, 15 C.^. c.G. §5,): on 
pain of forfeiting such olHce, place, promotion or dignity, and 
being utterly disabled and ipso facto deprived of the same; which 
shall be void, as if such person failing were naturally dead, 13 & 
14C.2. C.4.. §10. 

And if any schoolmaster or other person instructing or teach¬ 
ing youth in any private house or family as a tutor or school¬ 
master shall instruct or teach any youth as a tutor or school¬ 
master before such subscription, he shall lor the first offence 
suffer three months* imprisonment, and for the second and every 
other offence shall suffer three months’ imprisonment, and also 
forfeit 5/. to the king. §11. 

And after such subscription made, every such parson, vicar, 
or curate and lecturer, shall procure a certificate under the hand 
and seal of the respective archbishop, bishop, or ordinary of the 
diocese (who shall make and deliver the same upon demand); 
and shall publicly and openly read the same, together with tire 
said declaration, upon some Lord’s day within three months 
then next following, in his parish church where he is to officiate, 
in the presence of the congregation there assembled, in the time 
of divine service: npon pain that every person failing therein 
(without some lawful impediment to be allowed and approved 
by the ordinary of the place, 23 G.2. f.28.) shall lose such place 
respectively, and be disabled and ipso facto deprived thereof^ 
and the same shall be void as if he were naturally dead. § 11. 

H 253 3 Provided, that the penalties in this act shall not extend to the 
foreigners or aliens of tlie foreign reibrmed churches, allowed by 
the king, his heirs and successors in England^ § 15. 

Provided, that no title to confer or present by lapse shall 
accrue by any avoidance or deprivation ipso facto by virtue of this 
statute, but after six months’ notice of such avoidance or depriv¬ 
ation given by the ordinary to the patron, or such sentence of 
deprivation openly and publicly read in the parish church of the 
benefice, parsonage, or vicarage becoming void, or whereof the 
incumbent sliall be deprived by virtue of tin's act. § 16. 

And no form or order of common prayers, administration of 





saorainetitsy.' 1 ^ 168 ^ ' be > openly obed ih ^ any' 

chnrch, €bii|i^ at place, of or in Ony college or- 

hali in eitbei* orthiiiiitfveri^ties, or of the colleges hf Westminster, 
Winchester, car "Eton,Mother tlian what is prescribed by the said 
book ; and every governor or head of any of the said colleges or 
halls, shall witlun one month next after his election or coUadon 


and admission into the same government or headship, openly 
and publicly in the .church, chapel, or other public place of the 
same college or kail, and in the presence of the fellows and 
scholars of the same or the greater part of them then resident, 
subscribe unto the said book, and declare his unfeigned assent 
and consent thereunto, and to the use of all the prayers, rites 
and ceremonies, forms and orders therein prescribed and con¬ 
tained, accoriling to the form aforesaid ; and all such governors 
or heads of the said colleges and halls as shall be in holy orders, 
shall once at least in every quarter of the year (not having a 
lawful impediment) openly and publicly read the morning prayer 
and service in and by the said book appointed to be read in the 
church, chapel, or other public place of the same college or hall; 
on pain to lose and be suspended from all the benefits and profits 
belonging to the same government or headship, by the space of 
six mouths, by the visitor or visitors of the same college or hall; 
and if such governor or head so suspended for not subscribing 
to the said book, or for not reading of tJie moiming prayer and 
service as aforesaid, shall not at or before the end of six months 




next after such suspension subscribe unto the said book and 
declare his consent thereto as aforesaid, or read the morning 
prayer and service as aforesaid, then such governmeiit or head¬ 
ship shall be /psofacto void. § 17. 

Provided, tliat in l.hc same colleges and halls as aforesaid, the [ 254 3 
said service as aforesaid may be used in Latin. $ 18. 

Provided also, tliat nothing in this act shall be prejudicial to 
the king’s professor of the law within the university of Oxford, 
for or concerning tlic prebend of 8hipton within the cathedral 
church of 8arum, united and annexed unto the place of the same 
king’s professor for the time l)eing by tlie late king James of 
blessed memory. ^ i'9. 

10. By CVrw. 4. Whosoever shall affirm,’that the form of God^s Penalty of 
worshi}) in the church of England, established by law, and con*J 
tained in the book of common prayer and administration of the*^e."* 
sacraments, is a corrupt, superstitious, or unlawful worship of 
God, or containeth any thing in it that is repugnant to the scrip¬ 
tures, let him be excommunicated ipso facto, and not restored 
but by the bishop of the place, or archbishop, after his repentance 
and public revocation of such his wicked errors. 

By Can. 38. If any minister after he hath subscribed to the 
book of common prayer, shall omit to use tlie form of prayer, or 
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any of the orders or ceremonies prescribed in the'comtnuniotr 
book, let him be suspended; and if after a inontli he do noc 
reform and submit himself, let him be excommunicated; and 
then if he shall not submit himself within the space of another 
month, let him be deposed f»x)m the ministry. 

And by Can. 98. After any judge ecclesiastical hath pro¬ 
nounced judicially against contemners of ceremonies, for not 
olwerving the rites and orders of the church of England, or for 
contempt of public prayer; no judge ad qnem. shall allow of his 
appeal, unless the juu ty appellant do first personally promise 
and avow, that he will iiiithi'ully keep and observe all the rites 
and ceremonies of the church of England, as also the prescript 
form of common prayer, and do likewise subscribe to the same. 

By the 13 & 14- C.2. r.4'. In all places where the proper in¬ 
cumbent of any ])arsonage, or vicarage, or benefice with cure, 
doth reside on his living, and keep a curate; the incumbent 
himself in person (not having some lawful impediment to be 
allowed by the ordinary of the place) shall once at the least in. 
every month openly and publicly read the common prayers and 
service in and by the said book prescribed, and (if there be 
occasion) administer each of the sacraments and other rites of 
the church, in the parish church or chapel belonging to the 
same, in such ol der, manner, and ibrni, as in and by the suiii 
[ 255 ] book is appointeil: on pain of 5/. to the use of the poor of the 
parish lor every ollence, upon conviction by confession, or oatli: 
of two witnesses, belbre two justices of the peace; and in default 
of payment witiiin ten days, to be levied by distress and sale by 
warrant of the said justices, by tlie churchwardens or overseers 
of the poor of the said parish. § 7. 

By the 2 tS' 3 ICd.tL c. 1. and I FI. c. 2. it is enacted as follow'- 
eth : amj parson, vicar, or other xi'ha/socxrr minister, that ought 

or should sing or say coimnuii prayer meutiuned in the said 
book, tir iiiinister the sacraments, rr/nsc to use the said common 
■prayers, or to minister the sacraments in such cathedral or parisk 
church, or otiier places as he should use to minister the same, 
in such order andJbrm (9), as they be mentioned and set forth, in 

(9) A clergyman in performance of divine worship cannot alter or 
omit any part of it, tlioiigli if he do so from mere feelings of delicacy 
it would greatly extenuate the omi.s.sion: nor can he give veut to his 
malevolence, by public addresses to obnoxious parisliioners in a 
manner which amounts to reprehension leading to quarrelling, and 
an attempt to make the church u place of public dispute and confu¬ 
sion. Nexvbery v. Goodwin, 1 PkitL Rep. 2S2. A parish clerk may 
make proclamation during divine servi je, when dirccteil by the mi¬ 
nister, doing the same decently. Tlm.s, proclamation for the meet¬ 
ing of a vestry, or for the purport of sucli meeting, is both convenient 
and prope;-, as the parishioners are supposed to be assembled together 



the said book; or shall'wilfully ol* obstinately, standing in the 
same, use amfnothcr rite. Ceremony, order, form, or nranner of 
celebrating the ijord’s siipjjer, openly or privily, or mattens, 
evensong, administration of the sacraments, or other openirrayer, 
than is mentioned and set forth in the said l>ook; or shall preach, 
declare, or speak .any thing in the derogation or depraving of the 
sakl Iwjok, or any thing therein contained, or of any part tliercof; 
and shall be thereof Jawliilly convicted, according to the laws of 
this realm, by verdict of twelve men, or by his own confession, 
or by the notoriotts evidence of the fad; he shall forfeit to the 
king {if the proseatfiov is on the statute rf the‘2^ 3 Ed.6,) for 
his first offence the profit of such one of his s[)iritual benefices 
or promotions as it shall please the king to appoint, coming or 
arising in one whole year after his conviction, and also be im¬ 
prisoned for six months; and for his second oficnce be imprisoned 
for a year, and be deprived ipso fat to of all his spiritual pro¬ 
motions, and the patron shall jiresc-nt to the same as if he were 
dead; and for the third offence shall be imprisoned during life; 
and if he shall not have any spiritual promotion, he shall for the 
first offence suffer imprisonment six months, and for the second 
offence imprisoninimt during life. And if the /jroseciition is on 
the statute of the 1 AY. c. 2. then he shall forfeit to the king for the 
first offence the profit of all his spiritual promotions for one 
year, and be imprisoned for six months; for the second offence 
shall be imjirisoned for a year, and be deprived ipso facto of all 
his s^piritual promotions, and the patron shall present as if he 
were dead ; and for the third oflence shall be deprived ipso facto 
of all his spiritual promotions, and be imprisoned during life; 
and if he have no spiritual promotion, he shall for the first 
offence be imprisonetl for a vear, anti for the second offence 
during life. 

And Inj the said statutes. If any person shall in any interludes, £ 256 ] 
plays,'songs, rhymes, or by other open words, declare or speak 
any thing in the derogation, depraving, or ilcspising of the same 
book, or of any thing therein contained, or any part thereof; or 
shall by open fact, tlced, or by open threatenings, compel or 
cause, or otherwise procure or maiutain #my pai'son, vicar, or 
other minister in any c.athedral or parish chin cl), or chapel, or 
any in any other place, to sing or say any common or open 
prayer, or to minister any sacrament otherwise, or in any other 
manner and form tluiii is inentinned in the said book; or by any 
of the said means shall unlawfully interrupt or let any parson, 
vicar, or other minister, in any cathedral or parish church, cha¬ 
pel or other place, to sing or say any common and open prayer, 

for divine service ; but the proclamation of the result is the contrary. 

Thompson v, Tapp, MSS. Cas. 17. 
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or to minister the sacraments, or any of thorn, in jsuch manner 
ai)cl form as is mentioned in the snid bocdc; every, such person, 
being thereof lawfully convicted in form n^resaid, shall {if the 
prosecution is on the statute of the 2 forfeit to the 

king for the lirst offence 10/., for the second offence 20/., forth^' 
third oflence shall forfeit nil his goo^s and be imprisoned during 
life: and if for the first oflence Ijo i!o not pay the 10/. within sijl* 
weeks after his conviction, he shall instead of tlie said 10/« be- 
imprisoned for three months: and if for the second offence he^ 
do not pay the said sum of 20/. within six weeks after his con¬ 
viction, he shall instead of the said 20/. be imprisoned for six 
months. And ij the prosecution is on the slalule (^thc 1 JRl. c.% 
then he shall Ibrfeit to the king for the first offence 100 marks, 
for the second offence 400 marks, for the third offence shall for¬ 
feit all his guud.s and be imprisoned during life: and if he do not 
pay the sum for the first oflence witiiiji six weeks next after his 
conviction, he shall instead thereof be imjirisoned for six months; 
and if' he do not pay the sum for the second oflence within six 
weeks next after his conviction, he shall instead thereof be im¬ 


prisoned for twelve months. 

And the justices of assize shall have power to inquire of, hear, 
and determine all offences contraiy to the said acts, and to make 
process for the execution of the same, as they may do against any 
person being indiclcil before them of trespass, or lawfully con¬ 


victed tliereoi! l*roviiletl, 
at his li'LK‘rty and pleasure 


that exrn/ au'hbishop and bishop may 
associate himself to the said justices of 


assize, lor the iiujiiiring ol^ hearing, and determining the same. 

But no persoji shall be molested for any oflence against these 
ads, unlo^s he be indicted ihereol at the next assizes. 


And lords of parliament tor the said oifeiices on the 2 & 3 
6. to be trietl by their peei’s. Jiut if the prosecution is on the 
1 El. C-.2. then theij shall onltj for the third offence be tried by their 


{>cers. 

And all mayors, bailiffs, and oilier liead officers of cities, bo¬ 
roughs, or towns corj)orate, to which justices of assize do not 
commonly repair, shall have power to inquire oli hear, and 
determine offences against these acts witiiin fifteen days after the 
feast of Easter aiul JSl. Michael the archangel yearly, as the jus¬ 
tices of assize may do. 

Provideil that all archbisli<q)s and bishops, and every of their 
chancellors, commi.ssaries, arcluleacons, and other ordinaries 


having any ))ecnliar ecclesiastical jurisdiction, shall have pow'er 
by virtue of these acts, lus w'cll to inquire in their visitations, 
synotk, and cl,sew'hore within their jurisdiction, at any other time 
and place,, to take accusations and informations of all and every 
the things above mentioned done or cummiltcd within the limits 
of their jurisdiction, and to piuiislt the same by odnionitipii, ex- 



communication, seqdestration, or deprivation, and other censured 
and process, in like form as heretofore hath been used In like' 
cases by the kin^ ecclesiastical laws. And 'for their authority 
in this behalf, ml arid singular the same archbishops, bishops, 
and other their officers exercising ecclesiastical jurisdiction as 
well in places exempt as not exempt within their diocese, shall 
have full power and authority to reform, correct, and punish by 
c'ensures of the church, all and singular the said offenders within 
any their jurisdictions or diocese; any other law, statute, pri- 
vil^e, liberty, or provision heretofore made, had, or suffered to 
the contrary notwithstanding. Provided, that whatsoever per¬ 
sons, shall for their offences first receive j)unishment of their 
ordinary having a testimonial thereof under the ordinary’s seal, 
shall not for the same offence eftsoons be convicted before the 
justices; and likewise receiving for the said offence punishmrat 
first by the justices, shall not for the same offence eftsoons receive 
punishment of the ordinary. 

If any j^ors&n, vicat\ or other whatsoever minister j Popish 
priests, as well as others; for in an action hereupon in the 3 JEl. 
brought against a popish ju’iest for saying mass, it was held by, 
the whole court, that he was within the purview of the statute of 
the 1 III., it appearing clearly by the next clause thereof, that the 
design of the parliament was, to abolish the superstitious service, 
and to establish the new service in its place. Jlyer, 203. 

Use any othei' rite'] In the 26 & 27 El. Fleming was indicted 
upon this statute of the 1 El. and punished; because he had given 
the sacrament of baptism in other form than is here prescribed. 

1 Leon. 295. 

E. IJa. 2. An indictment for using other prayers, and mother 
manner, seems to have been judged insufficient, because the 
prayers used may be upon some extraortlinary occasion, and so C 258 ] 
no crime; ami it was said, that the imlictment ought to have 
alleged, that the defendant used other forms and prayers instead 
of those injoined, which were neglected by him; for otherwise - ■* - 
every person may be indicted that usetli }>raycrs before his ser¬ 
mon, other than such whicli arc retjuired by the book of common 

prayer. 3 Mod. 79. • 

Or other open j>rayer~\ By the said acts, open prayer in and 
throughout the same, iiieaueth that prayer which is for others to 
come unto, or hear either in common churches, or private cha¬ 
pels or oratories, commonly called the service of the church. 

Shallforfeit^ A clerk was indicted hereupon, for using other 
prayers, and was fined 100 marks; and it was held by the whole 
court to be ill: because they can inflict no other punishment 
than what is directed by the statute. S Mod. 19. . ^ 

All ai'chbishops and bishops'] If a minister preach against the 
book of common prayer, this is a good cause of deprivation 

R 2 






C 2r>9 ] 

IViiiiUy of 
liC’ing pro* 
sviit at any 
otiu’r. 


the ecclesiastical law witliout nul of the said statutes: Ibr he that 
speaketh against the peace and tjuiet of the church, is not worthy 
to be a governor of the church. And the statutes being in the 
aihrmative, do not take away the ordinary^s power of depriving 
for the first ollence: on tlie contrary, there is an express proviso, 
which reservetli to him his power. 2 lloll's Adi'/222. 

II. 3SEl. Robert C’audrey, clerk, was deprived of his benefice 
bclbre the high coinniissioners, as well for that he had preached 
against the book of common })rayer, as also for that he refused 
to celebrate divine service according to the said book; which 
deprivation, though not prescribed i>y tlie statutes tor tlie first 
offence, was declared to be good; because the ecclesiiustical judge 
might lawlidly inflict such sentence; before the making of. these 
statutes, and is m)t inhibited (on the contrary his ancient power 
is reserved) by the same statutes. Gibs. 268. 5 Co, Candtr^’s 
case, (q) 

11. By the 5 & 6 Ed. 6. c. 1. If any person shall willingly 
and wittingly hear and be present at any other manner or form 
of common prayer or administration ol" the sacraments, or of 
making initiistcrs in the church, or of any other rites contained 
in the book of common prayer, than is mentioned and set forth 
in the said book persons qiudijied Inj the acts of toleration^ 

as hefm e is mentioned, or the 31 G. 3. c. 32.], and shall be thereof 
convicted according to the laws of this realm, before the justices 
of assize or justices of the ])eace in their sessions, by tfic verdict 
of twelve men, or by confession, or othervvisc; he shall for the 
first offence suffer iuipi isomnent for six months, for the second 
iinprisomnenl for a year, anil for the third offence imprisonment 
during life. § 6. 


III. Order!tj hchax'iour during the dwhw sert'ice. 

By the ca- 1* Ca7i. 18. No man shall cover his head in the church or chapel 
nons. ill the time of divine service, except lie have some infirmity; ia 


(y) At Thetford Lent assizes 1705, a clerk was indicted upon these 
statutes; hut the evidence was not, tiiat he had leit out or added any 
praters or altered tlie ibrni of worship, hut tliat he did nut read 
prayers twice on a Sunday, but alternately one Sunday in the morning 
and the next in the evening, and oniiltcd to read them at all on 
certain saints’ days. The learned judge who tried the iiidictaiciit, 
Mr. Baron Perri/ii, observed that it was prinue impressiouis j and 
being of opinion that the offence complained of w.as purely of ecclc- 
.siastical cognizance, and not the subject of prosecution in the tem¬ 
poral cpiirts, directed the jury to acquit rlic defendant; which they 
accordingly did. Vid. infra, IV. 1 & 2. [As to deprivation for 
preaching against the .39 articles, see Stone's case, 1 Ilagg. Hep, 424'. 
nnle, tit. uolis.^ 




which ca^e let him wear a night-cap, or ctoif. All manner of 
persons then present shall reverently kneel upon their knees, 
when the general confession, litany, or other prayers are read; 
and shall stand up at the saying of the belieli according to the 
rules in that behalf prescribed in the book of common prayer. 
And likewise when in timc’sbf ilivine service the Lord Jesus shall 
be mentioned, due and lowly reverence shall be done by all 
persons present, as it hath been accustomed; testifying by these 
outward ceremonies and gestures their inward humility, Christian 
resolution, and tine acknowledgment that the Lord Jesus Clirist, 
the true eternal Son of God, is the only Saviour of the world, in 
whom alone nil the mercies, graces, and promises of God to 
mankind, lor this life and the life to come, are fully and wholly 
comprised. And none, either man, woman, or child, of what 
calling soever, shall he otlicrwise at such time busied in the 
church, than in (juiet attendance to liear, ]iKirk, and understand 
that which is read, preached, or ministered; saying in their due 
places audibly with the minister, the confession, the I^ord’s 
prayer, and the creed; and making sncli other answers to the 
public jirayers, as are appointed in the book of common prayer; 
neither shall they disturb the service or sermon, by walking or 
talking, or any other way; nor depart out of tlie church during 
the time of divine service or sermon, without some urgent or 
reasonable cause. 

Cm^cr his licad~\ In the 18 C.2. An action of trespass for [ 
assault and batterv was brought against a churchwarden: who 
pleaded that the plaintiff had his hat on in time of divine service, 
and that he desired him to put it off', and upon refusal took it 
oft^ aiul tlelivcred it into his hand. And all the court held, that 
the })lea was good; except Twisdon, wlu) conceived that all that 
the churchwarden could t!o, was to present him to the spiritual 
court: though it is very apparent, liow necessary an immediate 
remedy is, in case of this or the like disorders committed in the 
worship of God. The court also said, that the churchwardens 
may chastise boys playing in the churchyard, — and much more 
in the church. Gibs.2o\f. 2At'6.124. iSVd. 301. (1) 

Can. 19. The churcliwardens or questmen and their assist- 

(1) Halve v. Planner, 1 Saiind. Rep. 14.; S. C. 1 Hawk. 139.; 
and see Glover v. Hind, 1 Mod. 168. 

Churchwardens may and ought to repress all indecent inter¬ 
ruptions of the service by others, and desert their duty if they do 
not. And if a case could be imagined, in which even a preaeber 
liimsclf was guilty of any act, grossly offensive, either from natural 
infirmity or disorderly habits, it cannot be said that they, or even 
private persons, might not interpose to preserve the decorum of pub.- 
Jic worsliip. But that is a case of instant and overbearing necessity 
that supersedes ordinary rules. Per Sir JV. ScoUt 1 Hagg. Ji. 174. 
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ants, shall not suffer any idle persons to abide either in the 
churchyard or chifrch porch, during the time of divine service; 
butehall cause them either to come in, or to depart. 

Can, 85. ' The churchwardens or questmen shall take care 
that in every meeting of the congre^tion peace l>e well kept^ 
and that all persons excommunicateiti, and so denounced, be kept 
out of the church. 

Can. 90. The churchwardens or questmen shall diligently 
see that none do walk or stand idle or talking in the church, or 
in the churchyard, or the churcli porch, during the time of divine 
service. 

Can. 111. In all visitations of bishops and archdeacons, the 
churchwardens or questmen and sidesmen shall truly and pei> 
sonally present the names of all those which behave themselves 
rudely or disorderly in the church; or which, by untimely ring¬ 
ing of bells, by walking, talking, or other noise, shall hinder the 
minister or preacher. 

2. By the 1 Mar. sess. 2. r. 3. If any person of his own power 
and authority shall willingly jitiil of ]uirnose, by open .and overt 
word, furl, net, or deed. nialieioir>ly or coiitompluously molest, 
let, dNtnib, vox, or rroublo, or by any other unlawful ways or 
means disquiet or iiiisiiM.' any projioher that •^hall be licensed, al¬ 
lowed, or .authorised to preach by the queen’s highness, or by 
any archbishop or bishop of this realm, or by any other lawful 
ordinary, or by any of the universities of Oxford and Cambridge, 
or otherwise lawfully authorised or charged by reason of his cure, 
benefice, or other spiritual promotion or ch.arge in any of his 
open sermon, preaching, or collation that he shall make, declare, 
preach, or pronounce, in any churcli, chapel, churchyard, or in 
any other place, used, freijucnted, or appointed to be preached 
in. f 2. 

Or shall maliciously, willingly, or of purpose molest, let, dis¬ 
turb, vex, disquiet, or otherwise trouble, any parson, vicar, 
parish priest, or curate, or any lawful jiriest, preparing, saying, 
doing, singing, ministering, or celebrating the m.ass, or other 
such divine service, sacraments or sacrainentals, as was most 
commonly frequented ‘^and used in the last year of the reign of 
king Henry the eighth, or that at any time hereafter shall be 
allowed, or authorised by the queen’s m.ajesty. $ 3. 

Or shall contemptuously, unlawfully, or maliciously, of their 
own power or authority, pull down, deface, spoil, abuse, break, 
Of Otherwise unreverently handle or order the most blessed, 
comfortable, and holy sacrament of the body and blood of oar 
Saviour Jesus CWmsi, wuniiuiiiy caneev me sacramem or me aicar, 
that shall be in any church or chapel, or in any other decent 
placey 'Oi? the pix or canopy wherein the same sacrament shall be ; 
or unlawfully, contemptuously, or maliciously, of his own power 
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and au^tity, pull down, deface, ^spoil^ or dtherwiae-bmik any 
altar, crucifix, or cross that shall be in any thurch, chapel, <Hr 

churchyard:-That then every such offender in any of the 

premises, his aiders, procurers, or abettors, immediately and 
forthwith after the offence committed, shall he apprehended by 
any constable or churchwirdeii of the parish, town, or place 
where the offence shall be committed, or by any other officer, 
or by any other person then bcin^ present at the time of^he 
offence committed. § I*. 

Which person so apjirehcnded shall with convenient speed be 
carried to a justice of the peace; who shall, upon due accusation 
by the apprehendcr or other person of such ofronce, commit him 
in safekeeping and custo<ly as by his discretion shall be thought 
-meet; and within six days next after the said accusation made^ 
the said justice, with one other justice, shall diligently examine 
the offence. § 5. 

And if they shall find him guilty, by two witnesses or by con¬ 
fession, they shall immediately with convenient speetl commit him 
to gaol for three months, and further to the next (junrter sessions 
to be holden next after the end of the said three months. At 
which quarter sessions, the person so conimilted to gaol, upon 
his reconciliation and repentance in that, behalf, before the said 
justices at the said sessions, shall he discharged nut of prison, 
upon sufficient surety of his good aheariiig and Ixjhaviour, to be 
th^ and there taken by the said justices, for one whole year then 
next ensuing: And if he will not be reconciled and repent at the 
said quarter sessions, then he shall immediately in time convenient 
be further committed to the said gaol by the said justices or tlie 
more part of them, there to remain without hail until he shall be 
reconciled and be penitent for the said offence. § f>. 

And if any person of hi.s own authority and power, willingly 
and unlawfully tlo rescue any offender so apprehended, or will 
tlisturb, hinder, or let such offender to he apprehended ; he shall 
suffer like imprisonment as aforesaid, and furtlier shall fbrfbjt [ ^ 

SL §1, _ " 

And if any such offender bo not apprehended immediatelj’ in 
time convenient, as aforesaid, but <h» cfa'.ijic or go aw.ay; then 
the .saul ew'Cnpo ‘.hrjll We law fuil\ pri senled beh^re the justiio O! 
the pcac«' ar liic next (|navtcr ■•essioiis ; an<l the inhabittuits of 
the parish where the escape wa.s '?«) suffered f>hall forfeit to the 
tjiieen for every such escape 5/.; to be levied as other like amer- 
'eiaments, upofi any village, hundred, or town, for the escape of 
a murderer, or other felon, for not making hue and cry. f8. 

And all justices of die peace, justices of assize, mayors, boilifi^, 
and justices of the pencqilwithbi ftiiy city or town corporate, jshall 
have power to inquire oty hcaiv and determine the said ofienOes, 
and to set the said fines. $ 9. 
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> PxQTifjkd, that this shall not in any wise extend to abrogate 
and tahe away the authorit}', jurisdiction, power, and punishment 
of the ecclesiastical laws now standing and remaining in their, 
force, or for the punisliment of any of the offences and misde¬ 
meanors aforesaid: but the same shall stand in force as if this 
act had not been made. $ 10. 

Provided, that persons for any tlie said offences receiving 
punishment of the ordinary', having a testimonial thereof under 
his seal, shall not for the same eftsoons be convicted liefbi^ the 
justices; and in likewise receiving foi' the said offences punish* 
inent by the justices, shall not for tlie same eftsoons receive 
punishment of ihe ordinary. § 11. 

Or other such divine soTice'] It hatli been resolved, tliat the 
disturbance of a minister in saying the }n’esent common prayer, 
is within this statute; for the express mention of such divine 
service, us should afterw'ards be authorised by queen Mary, doth 
implicitly include such also as should be anthorisetl by her suc¬ 
cessors : for since the kij)g never dies, a jirerogative given gene¬ 
rally to one, goeth of course to others. 1 Havo. 140. 

Shall be appyehendiul] In the case of Glover and Hind, M. 
^5C.2., where an action ol’ ti’espass of assault and battery was 
brought, for laying hands on the disturber; it was declared by 
the court, that at the common law a person disturbing divine 
service might be removed hij any other person there present, ns 
being all concerned in the service of God that was then perform¬ 
ing; so that the disturber was a nuisance to them all, and might 
be removed by the same rule of law that allows a man to abate a 
nuisance. Gibs. 304. 1 Mod. 168. 

ZJ. 15 C.2. The court reliised to grant a certiorari to remove 
f 263 3 an indictment at the sessions against the defendant tor not behav¬ 
ing himself reverently and modestly at the church during divine 
service; because although the oflence is ])uiiishablc by ecclesi¬ 
astical censures, yet they judged it a proper cause within cogni¬ 
zance of the justices of the peace, and indictable. 1 Keb, 491. 

By the act 8. By thc 1 JV. c.lS. If any person shall willingly and of 
purpose, maliciously or contem[)tuously come into any cathedral 
or parish church, chapel, or other congregation permitted by 
this act, and dis([iiict or disturb tlie same, or misuse any preacher 
or teacher; he shall on proof thereof before a justice of the peace, 
by two witnesses, find two sureties to lie bound by recognizance 
in the sum of 50/., and in default of such sureties shall be com¬ 
mitted to prison, there to remain till the next general quarter 
sessions; and upon conviction of thc said offence at such sessions, 
.shall suffer the penalty of 20/. § 18. (r) 


(r) It has been decided that an indictment upon this act at the. 
quarter sessions may before verdict be removed by certiorari info 




£And a similar penalty is inflicted on those who shall in the 
same way disturb any congregation or assembly of religious wor- 
ship) permitted to catholics by the 31 G. 3. c.32. § 10.} 

4. By the 1 G. si. 2. c. 5. If any persons unlawfully, riotously, 
and tumultuously assembled together, to the disturbance of the 
public peace, shall unlawfully and with force demolish or pull 
down, or begin to demolish or pull down, any church or chapel, 
or.any building for religious worship certified and registered 
according to the I fV. c. 18., the same shall be adjudged felony, 
without benefit of clergy. And the hundred shall answer da¬ 
mages, as in cases of robbery. § 4. 6. 

IV. I*erformancc of the divine service, in the several 

parts thereof (*2) 

The occasional oflices are treated of under the title I^olthnpSf. 

J. ('an. 14. The common praj'er shall be said or sung dis¬ 
tinctly and reverently, upon such days as are a])pointcd to be 
.kept holy by the book of common prayer, and their eves, and at 
convenient and usual times of those days, and in such places of 
every churc h, as the bisho}> of the diocese or ecclesiastical ordi¬ 
nary of the place shall think meet for the largeness or straitness 
of the s.'ime, so ns the people may be most edified. All ministers 
likewise shall observe the orders, rites, and ceremonies prescribed 
•in the book of common ])rayer, as well in reading the Holy Scrip¬ 
tures, and saying of prayers, as in administration of the sacra¬ 
ments, w'ithoiit cither diminishing in regard of preaching, or in 
any other respect, or adding any thing in the matter or form 
thereof. 

[By 57 G. 3. r,99. §51. The bishop of a diocese may enforce 
the ])crformancc of the morning and evening service on .Sundays, 
or any other service required by law, in any parish church or 
chapel, or extra-p.arochial church, by monition and sequestra¬ 
tion, issued as in § 2(). provided : before which enactment, articles 
have been admitted against a minister for not performing evening 
service. (3)} 

_ _ _-.- - - - - • -.. ; - 

the court of King’s llcndi; and upon conviction of several defend¬ 
ants, each is liable to the penalty of 20/. Hex v. Hube and others, 
5 T. Ren, .W2. [Sec a5ii80entcr0,] 

(2) No special rule will now be granted to defend in ejectment, 
only for a right to enter and perform divine service. MariinV. Davis, 
Stra, 914., denying llillinf^xvorth v. Brevoster, Salk. 256. Heading 
prayers or a sermon in a lamily is not performing divine service. 
“ Divine service” is an expression often used in acts of parliament, 

which direct the reading of proclamations after divine service.” 
Trcbec v. Keith, 2 Atk. 499« 

(3) Talbot V. Filevoood, MSS. Cas. 36. 
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On other 
days. 


In what 
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Sk And by the pr^ce to ike book of comnwn prayer: AH priests 
and deaeons are to say daily the morning' anil evening prayer, 
either privately or openly, nut being let by sickness, or some 
other urgent cause. 

And the curate that miriistreth in every parish church or cha¬ 
pel, being at home, and not being otherwise reasonably hindered* 
shall say the same in the parish church or chapel where he 
ministreth: and shall cause a bell to be lolled thereunto, a con¬ 
venient time before he begin, that the people may come to herir 
God's word, and to pray with him. Vide mjJrOf II. 10. in the 
note, 

3. By the rubrick before the common ])i’ayer of the 2 FA, 6. 
it was ortlered thus: The priest being in the quire shall begin 
with a loud voice the Lord’s prayer, called the Paternoster. 

In the quire'} That is, in his own seat there, as the way was 
all Edward the sixth’s time, and as is still done in some churches: 
but in the beginning of queen Elizabeth’s reign, reading-desks 
began to be set up in the body of the church, and divine service 
to be read there, by a)>pointinent of the o7-<linnrios, according to 
the power vested in them by the rubrick of the .> & (i Fd. f>. 
Gibs, 297. 


Shall begin} All that now goes before, r/~. the sentences, ex¬ 
hortation, confession, and absolution, were first inserted in the 
second book of Edward the sixth. 2 Burnet^ 76. 

By the rubrick before the present common prayer: The 
morning and evening prayer shall be used in the accustomed jdace 
of the ckto'ch, chapel, or chancel, except it shall he ofha-wisc deter¬ 
mined In) the ordinary of the place. 

Habit of 4. By Can, 58. Every minister saying the public prayers, or 

Mr^ciat 'T^i^^lstering the sacraments or other rites of the church, shall 
’ wear a decent and comely surplice with sleeves, to be provided 
at the charge of the parish. And if any question arise touching 
the matter, decency, or comeliness thereof, the same shall be 
decided by the discretion of the ordinary. Furthermore, such 
ministers as are graduates shall wear upon their surplices at such 
times, such hooils as by the orders of the universities arc agree- 
C 265 ] able to their degrees-'j which no minister shall wear, being no 
graduate, under pain of suspension: notwithsinniiing, it shall 
be lawful for such ministers as are not graduates, to wear upon 
their surplices, instead of hoods, some decent tippet of black, so 
it be not silk. 

But this canon (which is somewhat observable) is in part 
destroyed by the statute law, and by the rubrick, before the 
present common prayer. 

For^by the 1 Fi, c,2, it is provided, That such ornaments of 
the church, and of the ministers thereof, shall be retained and 
used, as was in this church of England by authority of parliament 
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(n the second year of the reign of king Edward, the until 

other order shall be therein taken by the authority of the c|^een*s 
majesty, with the advice of her commissioners appoint^ end 
authorised under the great seal for causes ecclesiastical, or of 
the metropolitan of this realm. $ 25. Which other order as to 
this matter, was never taken. 

And by the rubrick before the common prayer of the 13 & 14 
C. 2. It is to he noted^ that such orna.ments of the church, and <f 
the ministers thereof at all times of their ministration, shall be rth 
tained dnd he in use, as xvere in this cimrch of England, by the 
authority of j^arliamcnt in the second year of the reign (f king 
Ed'ward the sisrth. 

Therefore it is necessary to recur in this matter to the common 
prayer book established by act of jiarlianicnt in the second year of 
king Etlward the sixth. Jn which there is this rubrick: In 

“ the saying or singing of matens and cvemonge, bapitsyng and 
“ burying, the minister in paryshe churches and chapels annexed 
to the same, shall use a surplts. And in all cathedrall churches 
and coUedges the arrh(Jeacon«, d«'ano.s, provestes, ninisters, 
pre!)cndarves, aiifl fel!oA\fs, !>i’ing<; grailnales, may ^ise in the 
rjiiiore, bt'hide theM* '•iich lioodes as pertaineth to 

their several degree.^ whicho the}' have taken in any universitic 
** within this realmc. ilut in all other places, every minister 
shall be at Hbcrtie to u.se .'iny surplus or no. It is also seemly 
“ that graduates, when they dooe preachc, should use suche 
** hoodes as pertayneth to theyr several degrees,” 

So that in marrying, churching of w^omen, and other offices 
not here specified, and even in the administration of the holy 
•communion, it seemeth that a surplice is not necessary. And 
the reason why it is not injoined for the holy communion in 
particular, is, because other vestments are appointed for that 
ministration, which are as follow'eth: “ Upon the day, and at 

the time appointed for the niinislracion of the holy communion, [ 266 ] 
the priest that shall execute the holye ministry, shall put upon 
“ hym the vesture apointed for that ministracion, that is to say, 
a white albe plain, with a vestment or cope. And wliere there 
** be many priesles or deacons, there so many shall be ready to 
hclpc the priest in the ministracion, as shall be requisite; and 
shall have upon them likewyse the vestures appointed for their 
ministcry, that is to s.ay, albcs with fituaclesJ'* 

Note, The alb differs from the surplice in being close>sleeved. 

“ And whensoever the bushop shall celebrate the holye-com- 
^ munion in the chiirche, or execute any otlier publique minifr* 

“ tracion; he shall have upon him, besyde his rochette, a surples 
" -dr albe, and a cope or vestment, and also hys pastoral stalfe in 
hys band, or elles borne or hoklen by hys ehaplyne.” 

5. In the 2d of Ed. 6. The ordelr for morning and 6very Morning 




and evening prtf/er began (as was said before) with the Lord’s prayer, and 
prayer. ended with the third collect for grace; the otlier five prayers that 
now follow having been added since. Gibs. .'iOO. 

From which, and from other observations which follow, it will 
appear, that besides the several offices being now generally put 
into one, w’hich at first were distinct and separate, they are now 
become much longer than originally they were, by the additions 
from time to time which have thereunto beoji made. 

Psalms. 6. Jiuhr. The psalter followeth the division of the Hebrews, 

and the translation of the great English Bible, set f<:)rtli and used 
in the time of king Plenry the eighth and lulward the sixth. 
Litany. 7. Can. 15. The litany shall be said or Sling, wheii and as is 

set down in the book of common prayer, by the parsons, vicars, 
ministers, or curates, in all cathedral, collegiate, and parish 
churches, and chajicls, in some convenient jilacc, according to the 
discretion of the bishop of the diocese, or ecclesiastical ordinaiy 
of the place; more particularly, upon the ^^'’ednesdays aiul 
Fridays weekly, thougli they be not holidays, thi; minister at the 
accustomed hours of service shall resort to the church and cha¬ 


pel, and warning being given to the people by lolling of a bell, 
shall say'^ the litany prescribed in the book of common prayer: 
w'hereunto w'e wish every householder, dwelling within half a 
f 267 3 mile of the church, to come or send one at the least of his house¬ 
hold fit to join witli the minister at prayers. 

Prayers prayers and thanksgivings which now stand at the 

and thanks, end of the litany service, tlie first tw(j prayers (for rain ;jnd fair 
givings af- weather) w’^crc at the end of the cominunioii service in the book 
j^ny ^ of the 2 Ed. (). 'I'o which were added in the 5 Ed. (>. these 

prayers. In the time ofilearth and famine; in the time of war; 
and in the time of plague and sickness. 'J’he prayer to lie used 
after any other, and the tlianksgivings for rain, fair weather, 
plenty, and deliverance from enemies, were brought in by king 
James the first. The jn-ayers, in tlic ember weeks, for the par¬ 
liament, and for all conditions of men, were ailded in 1661 ; as 
were also the general thanksgiving, and the thanksgiving for 
public peace, and for deliverance from the plague. G/b.<i. 301. 

9. By tlic several acts of uniformity, the Ibrm of worship di¬ 


rected in the book of common prayer shall be used in the church, 
and no other; but with this proviso, that it shall be lawful for all 
men, as well in churches, chapels, oratories, or other places, to 
use openly, any psalms or prayer taken out of the Bible, at any 
due time, not letting or omitting thereby the service, or any part 
thereof, mentioned in the said book. 2 & .3 Ed. G. c. 1. § 7. 

And whereas heretofore there hath been great diversity in 
saying and singing in churches {'h) within this realm, some follow- 


(4) The whole law and history of devotional singing in churches is 
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Salisbury me, some Hereford me, ami some the t^e of .Bangor, . 
some of Yoi'Ic, some of Lincoln; now from henceforth all the" 
whole realms shall have but one use. Pref. to the Com, Pr. 

Salisbury wst] Lindwood, speaking of the use of Sarum, says, 
that almost the whole })rovince of Canterbury fblloweth this use; 
and adds as one reason of it, that the bishop of Sarum is pre¬ 
centor in tlie college of bishops; and at those times when the 
archbishop of Canterbury solemnly performeth divine service in 
the ])i*escncc of the college of bishops, he ought to govern the 
cjuire, by usage and ancient custom. Gibs. 259. 

Sum; Herel’ord tise] In the northern parts was generally ob¬ 
served the^e of the archiepiscopal cimrch of York ; in South 
Wales, the use of Hereford; in North Wales, the use of Ban¬ 
gor ; and in other places, the use of other of the principal sees, 
as particularly that of Lincoln. Ayl.Par. 356. 

The rule laid down for church music in Euf^lund almost 1000 
years ago, was, tliat they should t)bscrvc a plain and devout 
melody, according to the custom of the church. And the rule [ 268 ] 
prescribed b}' (juecn Elizabeth in her injunctions was, that there 
should be a nunle.st and distinct song, so used in all parts of the 
common prayers in the church, that the same may be as plainly 
understood, as if it were read without singing. ()f the want of 
which grave, serious, and intelligible way, the reformatio legum . 

had complained before. And whether sonic regulations may not 
now be necessary, to render church music truly useful to the 
ends of devotion, and to guard against indecent levities, seeineth ■ 

to require some consideration. Gibs. 298, 299. 

10. By the statute of 26 G. 2. c. 33. ^Vfter the second lesson PublicaiicHt'j 
shall the banns of matrimony be published. Ued^****^' 

And by the rubrick: After the Nicene creed is ended, the 
curate shall declare unto the jieople what holidays or fasting church, 
days are in the week following to be observeil; and then also, if 
occasion be, shall notice be given of the communion ; and briefs, 


so ably deduced by lord Stotocll, in Hutchins v. Denziloe ahd' an'-^ 
other, 1 lingg. Jtep. 170., that to do justice to tlie judgment the whole 
ought to he transcribed, which would exceed the limits of a note. 
Ills decision established that churchwardens could not interfere to 
prohibit a form of singing bj'^ tlic parish clerk, charity children, and 
congregation, authorised by the minister, and accompanied by plain 
congregational music, e. g. an organ ; for if the minister introduces 
irregularity into tlie service, they may complain to the ordinary. 
{Id. 174.) And sec 2 & 3 Ed.(y. c. 1. and 1 EL c. 2. ante, II. 10. m 
this title. The ancient hymns used in churches before the metrical 
version of the Psalms are by no means superseded thereby, but it 
is recommended by tlie statutes of the Reformation and the usage ^ 
explanatory of tlicMii. th.nt they should be used in the liturgy, or rather 
that they should be preferred to any others. {Id, 179, 180.) 
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Public 

citatioiiS) and .excommunicntions liead: and nothing shall be pro* 
claimed or published in the church, during the time of divine 
service, but by the minister; nor by him any thing, but what is 
prescribed in the rules of this book, or injoined by the king, or 
by the ordinary of the place. 

11. The clergy in queen Elizabeth’s time being very ignorant 
(and no wonder, their stipends in most places being exceeding 
small); and moreover the state having a jealous eye upon them, 
as if they were not very well affected to the Reformation; none 
were permitted to preach without license, but they were to 
study and read the homilies gravely and aptly; and they that 
were instituted, subscribed a promise to the same effect. And 
this continued in some measure in the next reimt: for ministers 
not licensed to preach, were by the canons prohibited to expound* 
any text of Scripture, and wei’e only to read the homilies, even in 
their own cures. But the occasion of those canons being now 
taken away, the bishops do generally and justly forbear to put 
the canons as to this matter in execution; and every priest is 
permitted to preach, at least in his own cure, as he may and 
ought to do by the old canon law, atul by the charge given him 
at his ordination, and by the very nature of his office. Jo/ms. 48^ 

The restraints in this kind were (and are) as follows: 

Jtrumlel. No priests not being licensed shall exercise the office- 
of preaching, until he shall be examined and sent by the bishop, 
and shall produce the authority by which lie prcachctli. Lind^ 
288. 

Form of' ordaining deacons: Take thou authority to read the 
Gospel in the church of God, and to preach the same, if thou be 
thereto licensed by the bishop himself. 

Form of ’ ordamintr pricsls : I’ake thou autliority to preach the 
word of God, and to minister the holy sacraments, in the con¬ 
gregation where thou shall be lawfully appointed thereunto. 

Art* 23. It is not lawful fur any man, to lake upon him the 
office of public preaching, or ministering the sacraments in tlie 
congregation, before he be lawfully called and sent to execute the 
same. And those ive ought to judge lawfully culled and sent, 
which be chosen and called to tltis work by men who have pub- 

(5) A license to preach in Quebec chapel, in Mary-le-bone, was 
not allowed to be impeached by proceedings on the part of the lay 
impropriator in a civil suit, he not shewing an interest intitling him 
to maintain it. Duke of Portland v. Bingham, I Ilagg.Rep, 157- A 
parson can neither preach, administer the sacrament, or celebrate 
marriage, without the bishop’s license, though such license is not 
necessary for every particular case ; but a bishop may suspend a mi¬ 
nister wholly if he is irregular, till he submits to perform his duty 
properly, Trebec v. Keith, 2 Atk* 499. H* 1742. 



Uc authority given unto them ki the eongregatkaiirto caH asui'- 
s^d ministers into-tlie Lord’s vineyard.' : ‘ 

Can. 36. No person shall be received into the- mihistry, nor 
admitted to any ecclesiastical living, uor sufiered to preach, to 
catechize, or to be a lecturer or reader of divinity in either uni¬ 
versity, or in any cathedral or collegiate church, city, or market 
town, parish cliurch, cha))el, or any other place within this realm; 
except he be licensed either by the archbishop or by the bishop 
of the <liocuse where he is to be placed, under, their hands and 
seals, or by one of the two universities under their seal likewise; 
and except he shall first subscribe to the three articles concerning 
the king’s supremacy, the book of common prayer, and the 
thirty-nine articles: and if any bishop shall license any person 
without such subscription, he shall be suspended from giving 
licenses to preach for the space of twelve months. 

And by the 31 A7. c.G. If any person shall receive or take any 
money, fee, reward, or any other profit, directly or indirectly, or 
any promise thereolj either to himself or to any of his friends (all 
ordinary and lawful lees only excepted), to procure any license 
to preach; he shall forfeit 4-0/. § 10. 

Alter the preacher sluill be licensed, then it is ordained as fbl- 
loweth: 

Can. 45. Every bencficed man, allowed to be a preacher, and 
residing on his benefice, luiving no lawful impediment, shall in 
his owji cure, or in some other church or chapel (where he may 
conveniently) near adjoining, where no preaclier is, preach one 
sermon every Sunday of the year; wherein he shall soberly and 
sincerely divide the word of truth to the glory of God, and to tlie 
best edification of the people. 

Caii.^1. Every benefieed man, licensed by the laws of this [[ 270 ^ 
realm (upon urgent occasions of other service) not to reside upon 
Ills benefice, shall cause liis cure to be supplied by a curate that 
is a sufficient and lictiused preaciiei', if the worth of the benefice 
will bear it. lint whosoever hath two benefices, shall maintain 
a preacher licensed, in the benefice where he doth not reside, 
except he preach himself at both of them usually. 

By Cun. 50. Neither the minister, chu|'cliwardens, nor any 
other officers of the church, shall suffer any man to preach within 
their churches or chapels, but such as by shewing their license 
to preach shall appear unto them to be sufficiently authorised 
thereunto, as is aforesaid. 

Can. 51. The deans, presidents, and residentiaries of any 
cathedral or collegiate church, shall suffer no stranger to preach 
unto the people iu their churches; except they be allowed by 
the archbishop of the province, or by the bishop of the same 
diocese, or by either of the universities: and if any in his ser- 
nmn shall publish any doctrine either strange or disagreeing 



frcpLvthe of God, or from^ny of the thirty-nine artide^ 
or from tj^Jjook of common prayer: the dean dr residents shall 
by; their Imers, subscril^d with some of their hands that heard 
him, so soon as mny be, give notice of the same to the bishop of 
the diocese, that he may determine the matter, and take such 
order therein as he shall think convenient. 

Can. 52. That the bishop may understand (if occasion so re* 
quire) what sermons are made in every church of his dioces^ 
and who presume to preach without license; the churchwardens 
and sidemen shall see, that the names of all preachers which 
Come to their church from any f)ther place, be noted in a book, 
which they shall have ready for that purpose; wherein every 
preacher shall subscribe his name, the day when he preachedj 
mid the name of the liishop of wdiom he had license to preach. 

Can. 55. If any preacher shall in the pulpit particularly or 
namely, of purpose impugn or coniute any tloctrine delivered by 
any other preacher in the same church, or in any church near 
adjoining, beibre he hath accpiainted the bishop of the diocese 
therewith, and received order Irom him what to do in that case, 
because upon such public tlissenting and contradicting there 
may grow much offence and disquietness uiito the people; the 
churchwardens or party grieved shall forthwith signify the same 
to the said bishop, and not suffer the said preacher any more to 
occupy that place which lie hath once abused, except he faith- 
f 271 ]] fully promise to forbear all sueli matter of contention in the 
church, until the bishop hath taken further order therein; who 
shall with all convenient speed so proceed therein, that public 
satisfaction may be made in the congregation where the offence 
was given. Provided, that if either of the parties offending do 
appeal, he shall not be suffered to preach 2 ^<^ndente litc. 

Can. 55. llcfore all sermons, lectures, and homilies, the 
preachers and ministers shall move the people, to join with them 
ill prayer, in this fiirni, or to this effect, as briefly as conveniently 
they may: Ye shall pray for Christ’s holy cathoHc church, 

“ that is, for the whole congregation of Christian people dis- 
“ persed throughout tlie whole world, and especially for the 
“ churches of England, Scotland, and Ireland. And herein I 
“ require you most csjiecially, to pray for the king’s most ex- 
“ cellent majesty, our sovereign lord .lames, king of England, 
Scotland, France, and Ireland, defender of the faith, and 
supreme governor in these his realms, and all other his do- 
** minions and countries, over nil persons, in all causes, as well 
« ecclesiastical as temporal. Ye shall also pray for our gracious 
** queen Anne, the noble prince Henry, and the rest of the king 
** and queen’s royal issue. Ye shall also pray for the ministers. 

** of God’s holy word aud sacraments, as well archbishops an^ ' 
** bisbe^s* os other pastors and curates. Ye shall also pray, for . 
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•• the king^s most honourable'^unciJ, and'Tor ^ ihe ifobiU^ 
and magistrates of this realm, that all and even^^ these in 
their several callings, may serve truly and p^nratly to the 
glory of God, and the edifying and well governing of his 
people, remembering the account that they must make. Also 
ye shall pray for the whole commons of this realm, that they 
may live in the true faith and fear of God, in humble obe- 
*• dience to the king, and brotherly charity one to another. 

Finally, let us praise God for all those which are departed out 
** of this life in the faith of Christ, and pray unto God that we 
may have grace to direct our lives after their good example; 
that this life ended, we may be made partakers with them of 
the glorious resurrection in the life everlasting: always con- 
“ eluding with the Lord’s prayer.” 

The like form was injoined by the injunctions of queen Eliza¬ 
beth in the year 15.59; and a form of bidding was likewise pre¬ 
scribed (but of a diflerent tenor from these two) by the injunc¬ 
tions of Edward the sixth ; and also before this (and before the 
Reformation) we find the like bidding form in English, in a 
Jestival printed in the year 1509, which is much longer than 
these, and is reprinted at length by Dr. Burnet in his History of 
the Reformation. Vol. 2. Append, p. 104. 

The occasion of this kind of bidding prayer (as it is called) 
that in the ancient church silence was commanded to be 


was. 
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kept for a time, for the people’s secret prayers; and in this or 
such like form the minister directed the people what to pray for. 
A remainder of which usage is still preserved in the office of 
ordination of priests. 1 Warfi. 28. 

In the year 1601, there is an entry in the journal of the upper 
house of convocation, that the bishops unanimously voted for 
one form of prayer, to be used by all ministers, as well before as 
after sermon : and that this order Wiis pursued in the convoca¬ 
tion (although not brought to effect), appears from the minutes 
of the lower house, where on January 31. we find a committee 
appointed for this (among other purposes) to compile a prayer 
before sermon. Gibs. 311. 

Peccham. Every priest shall explain to tjie people, four times 
a year, the fourteen articles of faith, the ten commandments, the 
two evangelical precepts, the seven works of mercy, the seven 
deadly sins with their consequences, the seven principal virtues, 
and the seven sacraments of grace. The fourteen articles of 
faith (whereof seven belong to the mystery of the Trinity, and 
seven to Christ’s humanity) are, 1. The unity of the divine 
essence in the three persons of the undivided Trinity. 2. That 
the Father is God. 3. That the Son is God. 4. That the 
Ghost, proceeding from the Father and the Son, is God. 
5. The creation of heaven and earth by the whole and undivided 
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X»*inity, 6. The sanctification of the church by the Holy 
Ghost ; the sacraments of grace; and all other things wherein 
the Christian church communicatcth. 7. The consummation of 
the church in eternal glory, to be truly raised again in flesh and 
spirit; and opposite thereunto the eternal damnation of the re¬ 
probate. 8. The incarnation of Christ. 9. His being born of 
the Blessed Virgin. 10. His suflering and, death upon the cross. 
11. His descent into hell. 12- His resurrection from the dead. 
13. His ascension into heaven. Id-. His future coming to judge 
the world. The ten conimandmeuts are the precepts of the Old 
Testament. To these the Gospel addeth two others, to wit, the 

C 273 ] love of God, and of our neighbour. Of the seven works of 
mercy, six arc collected out of the Gospel of St. Matthew; to 
feed the hungry, to give drink to the thiisty, to entertain the 
stranger, to clothe the naked, to visit the sick, and to comfort 
those that are in prison : and the seventh is gathere<l out of To¬ 
bias, to wit, to bury the dead. The seven deadly sins are, pride, 
envy, anger or hatred, slothfulness, covetousness, gluttony and 
drunkenness, luxury. The seven principal virtues are, faith, 
hope, charity, which respect God ; ])riulence, temperance, justice, 
fortitude, v/ith regard unto men. The seven sacraments ol’grace 
are, baptism, confirniation, orders, penance, matrimony, the 
eucliarist, and extreme unction. J/nid. 1. 43. 54. 

Homilies. 12. Ihibt'ic aftci~ the Nicene creed. Then shall follow the 
sermon, or one of the homilies already set forth or hereafter to 
be set forth by authority. 

Form of ordainiug deacons. It appertaineth to the office of a 
deacon, to read holy scriptures and homilies in the church. 

Art. 35. The second book of homilies, the several titles whereof 
w'e have joined unto this article, doth contain a godly and whole¬ 
some doctrine, and necessary for these times, as doth the former 
book of homilies, which were set fiirth in the time of Edw'ard the 
sixth; and therefore we judge them to be read in churches by 
the ministers diligently and distinctly, that they may be under- 
standed of the people. 

Can. 49. No person whatsoever not examined and approved 
by the bishop of the diocese, or not licensed as is aforesaid Ibr a 
sufficient or convenient preacher, shall take upon him to expound 
in his own cure or elsewhere, any scripture or matter of doc¬ 
trine; but shall study to read plainly and aptly (without glossing 
or adding) the homilies ah ea<ly set linth, or hereal'ter to be pub¬ 
lished by lawful authority, for the confirmation of the true liiith, 
and for the good instruction and edification of the people. 

Can. 46. Every beneficed man, not allowed to be a preacher, 
shall procure sermons to be preached in his cure, once in every 
month at the least, by preachers lawfully licensed; if his livjyg 
in the judgment of the ordinary will be able to bear it. Aiid 





lipon every Sunday, when there shall not be a sennon preached 
in bis cure; he or his curate shall read some one of jt]he homilies 
prescribed or to be prescribed by authority, to the intents afore¬ 
said. 

15. Besides the publication of things merely ecclesiastical, 
there are divers acts of parliament, and otlier matters temporal, 
required to be published in the churches. Such are these which 
follow: 

The act of uniformity of the 5 & 6 Ed. 6. is required to be read 
in the church by the minister once every year. 

The act against swearing of the 19 G. 2. to be read in the 
church by the minister four times every year. 

The act of the 12 An. st.2. c. 18. concerning ships in distress, 
to be read in the church four times a year in all the sea-port 
towns, and on the coast, immediately after prayers and before 
the sermon. 

The act for the observation of the fifth of November, to 
be read by the minister on that day, after the morning prayer or 
preaching. 

The act for the commemoration of king Charles the second’s 
restoration, to be read after the Nicene creed on the Lord’s day 
next before the twenty-ninth day of May yearly. 

By the 1?G. 2. c.‘6. The cliurchwardens and overseers of 
the poor shall cause public notice to be given in the church, of 
every rate for relief of the poor allowed by the justices of the 
peace, the next Sunday after such allowance; anil no rate shall 
l>e reputed suflicient to be collected, till after such notice given. 
§ 1 . 

By the yearly land-tax acts, and by the acts for laying duties 
upon houses and windows, the collectors of the said tax and 
duties respectively shall, within ten daj's after their receipt of the 
duplicates of the assessment, cause public notice to be given in 
the church or chapel immediately after divine service on the 
Lord’s day (if any such divine service shall be performed therein 
within that time) of the time and place appointed by the com¬ 
missioners, for hearing and determining appeals against the said 
a.ssessment. • 
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I^UTsatton. 

Y a provincial constitution of archbishop Langton ; ecclesias¬ 
tical judges shall not compel any to come to purgation at 
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the’fi^gestion; o£ their app8Titor^» unless they be infnuned 
grava aiM ^3od men. Lind, $12. 

And by a c6nstitution;',of archbishop Stratford; Persons de¬ 
famed of crimes and excesses, and willing to purge themselvea, 
shall not be drawn oQt of one deanery into another, or to places 
in tlie country where victuals and necessaries of life are not to be 
sold: and in the enjoining of purgation to them, not more than 
six compurgators shall be required for fornication, or the like 
crime; nor more than twelve for a greater crime, as for adultery. 
Lind. 313. 

And purgation was exercised in the following manner: When 
any man or woman lay under a common suspicion or public 
fame of incontinence, or other vice; though there was not proof 
plain and full enougli to convict them, yet were they liable to be 
summoned before the spiritual judge, and to be charged witli the 
crime. If they confessed, they had a certain penance immedi¬ 
ately enjoined them: If they denied, the judge enjoined them 
purgation to be performed on a day appointed, by their own 
oath, and by the oaths of five or six neighbours (more or less, 
according to the nature of the crime, and the condition of the 
person); and those to be of good fame and sober conversation. 
The oath of the person suspected was, to declare his own inno¬ 
cence ; and the oath of the compurgators, that they believe what 
he swore was true. If the person came at the day appointed, 
together with his neighbours, and purgetl himself according 
to the rules of the church, he was dismissed, and declared inno¬ 
cent, and restored to his good name; but he was at the same time 
enjoined to avoid the cause of suspicion or the ground of the fame, 
for the time to come. But if he appeared not, he was declared 
contumacious, and proceeded against as such; or if he did ap¬ 
pear, and could not perform purgation, (that is, either would 
not swear to his own innocence, or could not bring others to 
swear that they believed he swore true,) such failure was taken 
for conviction, and the judge proceeded to enjoin penance in the 
same manner as if the person had been duly convicted, by his 
own confession, or by the testimony of others. Gi6s. 1042. 

But by the 13 C. 2.,c. 12. § 4. It shall not be lawful for any 
person exercising ecclesiastical jurisdiction, to tender or admini¬ 
ster unto any person whatsoever, the oath usually called the oath 
ex officio, or any other oath, whereby such person to whom the 

[ 276 ] same is tendered or administered, may be charged or compelled 
to confess, or accuse, or to purge him or herself^ of any criminal 
matter or thing, whereby he or she may be liable to censure or 
punishment. 

PurgaUon 2. Anciently, upon the allowance of the benefit of clergy, the 
person accused was delivered to the ordinary, to make his 
° purgation; which was to be by a jury of twelve clerks, [before 
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bishop in person or his deputy: »id theiie first the.|nrl»|? clergyal- 
by his own oath affirmed his innocency; [then ther^ were], tn^ lowed, 
oaths of twelve compurgators to their belief, of it; [then witnesses 
were to be examined on oath, on behalf "of the prisoner only: 
and lastly, the jury were to bring in their Vhrdict on oath, which 
usually acquitted the prisoner: otherwise, if a clerk, he was 
degraded or put in penance.] 2 H. H. 38 Wood’s Civ. L. 669. 

{4ifBla. Comnu 

But IK) w, by the statute of the IB El. c.7. this kind of purg¬ 
ation is also taken avoay; and the j)erson admitted to his clergy 
shall not be delivered to the ordinary, (s) [But on such allowance 
and burning in the hand, shall forthwith be enlarged out of 
prison: with proviso, that the judge maj^, if he think fit, continue 
him in gaol for any time not exceeding one year.] 

^uoiiri:0. See SDi^steiiter^. 


€luare tmpe&tt. 

(^UARE impedit is a writ that lieth, where one hath an advow- 
son, and the parson dies, and another presents a clerk, or 
disturbs the rightful patron to present; then the rightful patron 
(although he be a purchaser, and do not claim from his ancestors) 
shall have this writ. But an assize of darricn presentment lies, 
where a man or his ancestors have presented before. From 
whence it follows, that where a man may have an assize of 
darrien presentment, he may have a qnarc impedit; but not con¬ 
trariwise. Terms o f the IjU’w. 

And it is so called, in like manner as most of the other writs 
in the register, irom certain words in the writ respecting tlie 
special matter for which the writ is brought. 

The law concerning writs of quare impedit is treated of under 
the title 


jlittare tneumbrabit. c m j 


(^UARE incumbt'avit is a writ that lies, where two are in plea 
for the advowson of a church, and the bishop admits the 


‘ {s) On the subject of Purgation, see Hob. Rep. Q90, [3 P. Wnts. 
447.]’and4B/ff. Com, 368. 
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clerk of one of them within the sue months: then the other s.haU 
have this writ against the bishop. And this writ lies always de¬ 
pending the plea. Terms of the L. 

Which is treated of more at large under the title 

[^And see Com. Dig. tit. id."] 


£tuaTe non aOmtctt. 

Q UARE non admhit is a writ that lies where a man hath re¬ 
covered an advowson, and sends his clerk to the bishop to 
be admitted, and the bishop will not receive him : then he shall 
have the said writ against the bishop. Terms of' the D. [And 
see Com. Dig. tit. id,'] 

^^tiaiTelliltS in the church or church-yard. >See Chutcl). 
alincicia tiuplejr. Sec SDoiibie quflircl. 
£Dtie0tment. Sec 


£tttoD permtttat. 

(^UOD permittat is a writ granted to the successor of a parson, 
for the recovery of common of pasture by thq statute of the 
13 Ed. 1. c. 24‘.; and hath its name I'rom those words in 
the writ. 
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1. TF any person shall unlawfully and carnally know and abuse 
any woman child under the age of ten years ; every such 
unlawful and carnal know'ledge shall be felony, and the offender 
shall suffer as a felon without allowance of clergy. iS El. c.*7. 
§ 4. 

2. By the 3 Ed. 1. c. 13. The king prohibiteth, that none 
do take away by force any maiden within age (neither by her ow'n 
consent nor without), nor any wife or maiden of full age, nor any 
other woman against her will: and if any do, at his suit that will 
sue in forty days, the king shall do common right; and if none 
commence his suit within forty days, the king shall sue; and such 



as be fbutid culpable, slitill have tWo years* itnprisonmeht, anfd 
after shall fine at the king’s pleasure; and if they have not whereof 
they shall be punished by longer imprisonment, according as the 
trespass requireth. * 

1^0 take au>ay ly force"] The taking away*by force of any. wo¬ 
man whatsoever, against her will, albeit there be no rape, is ge¬ 
nerally prohibited by this act, upon the penalty herein expressed. 

182. 

Alii/ maiden imthin age] This shall be taken for her age of con¬ 
sent, that is, twelve years old, for that is her age of consent to 
marriage; and the taking her away within that age, whether she 
consent or no, is prohibited by this act. 2 fust, J 82. 

By the IS Kd. 1. s/. 1. c. 34*. Of ’is^omen carried a*waij with the 
goods of their husbands; the king shall have the suit for the 
goods so taken away. 

Ofuomrn carried a'Vi'aif] This is to be understood of a violent 
taking away by any person; ami so this action may be brought 
airaiuMt women as well as men. 2 Just. 435. 

'rhe /vw" !>hall have the siiif] Yet may the husband also have 
his action of trespass, both by the common law, and by the sta¬ 
tute of the 3 Ed. 1. c. 13. 2 Imt. 434. 

3. Bv the 3//.7. C.2. M’^hci'c women, as well maidens as 
widow's and wives, having substances, some in goods moveable, 
and some in lands and tenements, and some being heirs apparent 
unto their ancestors, for the lucre of such substances be often¬ 
times taken by misdoers, contrary to their will, and alter married 
to such misdoers, or to otluT by their assent, or defoiled; it is 
cnactetl, tliat W'hat person that tiikelh any woman so against her 
will inilawlidiy, that Is to say, m.'iid, widow, or wifi', that such 
taking, procuring, and abetting to the sanu*, and also receiving 
w'ittinulv the same woman so taken amiinst herwiii, and knowiiiif 
the same, be felony; and that such misdoers, taki-r.'-. and })ro- 
ciirers to the same, and receitors, knowing the said ollence in 
form aforesaid, be reputed and adjudged as prijicipal felons. 

Where m)meii, cSr.] This act, on the offemler s fiart, doth ex¬ 
tend to all degrees, ami to all persons; but extendeth not to all 
women. h't)r on the woman’s part, threOj things are necessarily 
required to make the oftcnce felony ; 1. That the maid, wife, or 
widow', have lands, or tenements, <n’ moveable goods, or be an 
heir ajiparent. 2. ’I’hat she be taken away against her will. 
3. That she bo married to the misdoer, or to some other by his 
consent, or be defiled (that is, carnally known). For if these 
concur not, the misdoer is no felon within this statute, but other¬ 
wise to be punished. 3 Imt. 61. 

Conirari/ to their xvill] It is no manner of excuse, that the 
woman at first was taken aw'ay with her own consent, because if 
she afterwards refuse to continue with the offender, and be forced 
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Iwr willy may from that time as properly be said 
be taken against her will as if she had never given any,consent 
at all; for till the force was put upon her, she was in her own 
power. 1//aw. 110. .. 

And it is not material, whether a woman so taken away, be at: 
last married or defiled, with her own consent or not, if she were^ 
under the force at the time: because the ofieiider is in both ca^es 
equally within the words of the statute, and shall not be con» 
strued to be out of the meaning of it, for liaving prevailed over 
the weakness of a woman, whom by so base means he got into 
his power. 1 //aw. 110. (6) 

Receiving icittingl^ the same >imman'] But by a construction of 
the common law, they that receive the misdoers, and not the wo¬ 
man, arc only accessaries, and not principal felons. 3 Inst. 61, 62. 

Be fclonij\ And by the 39 El. r.9. The benefit of clergy is 
taken away from the principals, procurers, anti accessaries before. 

And for the proof of this felony the woman may be admitted 
an evidence against the misdoer, though married to him : because 
such marriage was founded in force anti terror; and because, as 
such cases arc generally contrived, so heinous a crime would go 
unpunished, unless the testimony of the woman sliould be re¬ 
ceived. 'tlS. 

f 280 ] And when a woman is taken by force in one county, and mar¬ 
ried ill another county, the oflentler may be indicted and found 
guilty in such other county; because the continuing of the force 
there amounts to.a forcible taking within the statute. 1 Havo. 10. 
Talcing a 4. By the 4 & 5 7^ il/. e.8. It shall not be laxc/ul to any 
cl Vfci!" *^*1 t^onvey away, or cause to be taken or conveyed 

’ away, any maid or woman child unmarried, being xcithiii the age 
of sixteen years^ out of the jiossession, custody or goveriuince, and 
against the ixill of' her father or of such person to whom by his 
will or other act he appointed her guardian; except such taking 
and coiiVA*ying away as shall be made without fraud, by or for 
her master or mistress, or her guardian in socage, or guardian in 
chivalry. § 2. 

And if any person above the age of fourteen years, shall unlaw¬ 
fully take or convoy, or cause to be taken or conveyed any 

f# 

(6) Thus the Ibreign marriage of a girl above the age of legal con¬ 
sent, but of very tender years, riz. twelve years and a half old, to 
her guardian, who seduced her from scliool, and though she wished 
to return married her in Holland and Denmark, was argued on the 
law as void by the lex loci, but was finally argued by order of the 
court of delegates, and declared void on the ground of force and 
custody. Harford v. Morris, -2 Hagg. Rep. 436. and 423—435. In 
Trust V. Botoerman, 22 Feb. 1790, cor. Mir fV. Wynne, it was said 
that Mr. Baron Eyre felt great difficulty on the point of the lex loci. 

2 Ha^g. 436. note. 
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tnitid Of woiaati child unmarried) b^ing within die ^sikteeiHr 
yearg, out the possession or against the will of Act’ father, or 
moth^, or guardian j he shall on conviction and attainder, by the 
order and due course of the laws of this realm, be imprisoned for 
two years, or else pay such fine as shall be assessed by the 
court of star-chamber. $ 3. 

And if any person shall so take away, or cause to be'diken 
away, and deflour, any such maid or woman child; or shall 
against the will ol^ or unknown to her father, if he be living, or 
against Uie will of or unknown to her mother (having the custody 
of her) if he be dead, by secret letters, messages, or otherwise, con¬ 
tract matrimony with her; he shall, being thereof lawfully con¬ 
victed os aforesaid, be imprisoned for five years, or else pay such 
fine as shall be assessed by the said court. The one moiety of 
which fine shall be, half to the king, and half to the party 
grieved. § 4. 


And the king and queen’s honourable council of the star chamber, 
by bill of complaint or information, and justices of assize by in¬ 
quisition or indictment, shall have power to hear and determine 
the said offences; upon every which indictment and inquisitions 
such process shall be awarded, as upon an indictment of trespass 
at common law, § 5. 

And if any woman child, or maiden, being above the age of 
twelve years, and under the age of sixteen, do consent or agree to 
such person that shall so make any contract of matrimony: her 
next of kin, to whom the inheritance shall come after her decease, 
shall have all such lands as she had in possession, reversion, or 
remainder at the time of such assent, during the life of such per¬ 
son that shall so contract matrimony ; and after her decease tlie [ 
same shall come to such person as they should have done in case 
this act had not been made, other than to him only that so shall 
contract matrimony. § 6. 

Provided, that this shall not extend to any orphans in Lon¬ 
don, or any other city, borough, or towm, where orphans are 
commonly provided for by grant or custom; but the lord mayor 
and aldermen of London, and the head officers in other cities, 
boroughs, or towns, may take such order^ therein as they have 
been wont. § 7. 

It shall not be law,ul1 This clause is but a declaration of the 
common law; by which any person might be fined and imprisoned 
for the offence therein specified and conttilned: and the statute 
is only an aggravation of punishment, and doth not create an 
offence. Gibs. 419. 

Against the will of her father'^ jF/., 1.5 G. 2. K. against Com- 
foiii,h and others. The court granted an information against the 
defendants for taking away a natural daughter under sixteen, un- 
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Ravish¬ 

ment. 


der the care of her putative father; being of opinion it was within 
this statute. Str. 1162. 

Against the xmll of her fathet', or mother^ or gtiardian\ In the 
case of Twisleton and Kmg, M. 20 C. 2., it was alleged that the 
girl consented to go; but the court took no notice of that: and it 
being plainly against the will of the parents, the jury were direct¬ 
ed to find the parties guilty. 2 Keh. 432. 

secret letters^ messages, or otherwise^ The mother of one 
Tibboth, fearing that her only daughter might be stolen, entreat¬ 
ed the lady Gore to take her into her family; who married her 
(being under the age of sixteen) to her son, without the consent of 
the mother, who was also her guardian. But the estate being sued 
tor by Hicks according to the tenor t)f the statute, and it appear¬ 
ing to the court that the marriage was solemnized by a lawful 
minister in the church, at a canonical hour, before several people, 
and while the cliurch doors were open ; the case was found not 
to be within the desiun .and intention of this statute: nor could 
the plaintiff prove any thing to make a forfeiture : so he was non¬ 
suit. Gibs. 420. 

Honourable council of the star-chamber'] It is declared in Moor’s 
case, that inasn)uch as there are no negat've words in this new 
conveyance of power to the star-chamber, and the court of king’s 
bench had a right to hear and tletcrmirie befl)re the statute; the 
same power wliich they had by the common law still renuiineth 
to them, notwithstanding the statute; and that so it would have 
been, though the court of star chamber had still continued. And 
it apj)ears that one Story was fined 100/. by the court of king’s 
bench, for taking away a young woman under sixteen out of her 
mother’s cuslotly; and two women who were assistajits 50/. each ; 
and all bound to the good behaviour, the first lor five years, and 
the two others for one year. Gibs. 420. 

By the 13 Ed. 1. st. 1. c. 31-. If a man do ravish a w'oman 
married, maid or other, where she did not consent, neither 
before nor after ; he shall Juwr Judgment, of life and of member : 
And where a man ravisheth a woman married, laily, damsel, or 
other, with force, although she consent after; he shall have such 
judgment as before is said, if he he attainted at the Icing’s suit, 
and there the king shall have the suit. 

He shall have judgment of life and of member] That is, he 
shall be attainted of felony. And this is to be understootl, upon 
an appeal to be brought by the parly ravished. But if she did 
consent, either before or after, she shall have no appeal. 2 Inst. 
433, 434. 

If he be attainted at the king’s stiit] Anti not at the suit of the 
party upon an appeal, ns in the former case: for here it is sup¬ 
posed, that she consenteth afterwards; wliich barreth her appeah 
2 Inst, 434. 
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By the 6 jR.2. c,Q, Against the offenders and ravishers of 
ladies, and the daughters of noblemen, and other women, it is 
ordained, that wheresoever they be ravished, and after such rape 
do consent to such ravishers, that as well the ravishers, as they 
that be ravished, be from thenceforth disabled to have or chal¬ 
lenge all inheritance, dower, or join feofflnent, after the death 
of their husbands and ancestors. And the next of blood shall 
have title immediately after such rape to enter. And the hus¬ 
bands of such women, if they have husbands, or if they have not 
then their fathers or otlier next of blood, shall have their stdt 
against the ravishers, to have them thereof convict of life and 
member, although the same woman after such rape do consent to 
the ravisher: And the delendant shall not wage battle, but be 
tried by inquisition of the country. Saving to the king and 
other lords the escheats of such ravishers, if they be thereof 
convict. 

Shall have their suit'] That is, ht/ appeal. (7) 

By the 18 Al/. e. 7. For the repressing of the most wicked and 
felonious rapes or ravishments of women, maids, wives, and 
damsels; it is enacted, that if any person shall commit any man¬ 
ner of felonious rape or ravishment, lie shall be guilty of felony 
without benefit of clergy. 

And all rapes are commonly excepted out of the acts of gene- [ 283 j 
ral pardon. 

Kftte for the repair of the church. See Cj^urrg* 


lacatier. 


T he office of reader is one of the five inferior orders in the 
Romish church. (8) 

And in this kingdom, in churches or chapels where there is 
only a very small endovvnunit, and no clergyman will take upon 
him the cliarge or cure thereof; it hath been usual to admit 
readers, to the eiul that divine service in such places might not 
altogether be neglected. 

It is said, that readers were first appointed in the church 
about the third century. In the (Ireek church tliey were said 
to have been ordained by the imposition of hands: But whether 

(7) And now by 59 G. 3. c. 46. § 1. Appeals of any offence are 
abolished. 

(8) The term “ reader” is made use of by canon law: but a reader 
known to canon law is always put in opposition to a clergyman. Per 
lord Man^. Coivp. 444. 


MS lElMOeii-i 

this was the practice of all the Greek churches hath bee^ miich 
questioned. In the Latin church it was certainly otherwise. (9)- 
The council of Carthage speaks of no other ceremony,‘ but the' 
bishop’s putting the Bible into his hands in the presence of the 
people, with these words, “ Take this book, and lie thou a reader 
“ of the word of God ; which office, if thou shalt faithfully and 
• profitably perform, thou shalt have part with those that mi-' 
“ nister in the word of God.” And in Cyprian’s time^ they' 
seem not to have had so much of the ceremony as delivering ihe 
Bible to them, but were made readers by the bishop’s Commission 
and deputation only, to such a station in the church. Bing, 
Antiq. V. 2. p. 31. 

Upon the reformation here, they were required to subscribe 
to the following injunctions: 

“ Imprimis, I shall not preach or interpret, but only read 
that which is appointed by public authority: 

I shall not minister the sacraments or other public rites of the 
church, but bury the dead, and purify women alter their child¬ 
birth : 

I shall keep the register book according to the injunctions ; 

I shall use sobriety in apparel, and especially in the church at 
common prayer: 

I shall move men to quiet and concord, and not give them 
cause of offence: 

t 284 3 I shall bring in to my ordinary testimony of my behaviour, 
from the honest of the parish where I dwell, within one half year, 
next following: 

I shall give place upon convenient warning, so thought by the 
ordinary, if any learned minister shall be placed there at the suit 
of the patron of the parish; 

I shall claim no more of the fruits sequestered of such cure 
where I shall serve, but as it shall be thought meet to the wisdom 
of the ordinary: 

I shall daily at the least read one chapter of the Old Testument, 
and one other of the New, with good advisement to the increase, 
of my knowledge: 

1 shall not appoint in my room, by reason of my absence or 
sickness, any other man; but shall leave it to the suit of the 
parish to the ordinary, for assigning some other able man : 

I shall not read but in poorer parishes destitute of incumbents, 
except in the time of sickness, or for other good considerations 
to be allowed by the ordinary: 


(9) In Wales, in many parts of England, and in colleges, persons 
officiate as readers who arc not in orders. Coup.-439. 444. But 57 G.3. 
C.99* i. 15* assumes’certain readers to be in orders. See infra, titreh 
Uencc. 
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t noli <^i3ily intearmeddle with any artificers’ ocoupmiona^ 

as covetQ^sly to seek a gain thereby; having iii ecclesiastkal 
living the, sum of twenty nobles or above by the year/’ • 

This was resolved to be put to all readers and deaccHis by the 
respective bishops* and is signed by both the archbishops, toge¬ 
ther with the bishops of London, Winchester, Ely, Sarum, 

Coi'Jisle? Chester, Exeter, Bath and Wells, and Gloucester. " 

Strifp^s Annals, V. 1. p.306. 

. By the foundation of divers hospitals, there are to be readers 
of prayers there, who are usually licensed by the bishop. (1) 

KeaMtig ticsift. See Church- 
Hetoal. See Bnirfice. 


iRegiSter. c ass: 

CO far as this officer is to be considered solely in the capacity 
of a notary public, see the title /I5ottll*U |DllbltC< 

1 Can. 123. No chancellor, commissary, archdeacon, official, 
or any other person using ecclesiastical jurisdiction, shall speed 
any judicial act, either of contentious or voluntary jurisdiction, 
except he have the ordinary register of that court, or his lawful 
deputy; or if he or they will not or cannot be present, then such 


(1) [In Martyn v. Hind, Cotop. 437.] a rector by certificate to the 
bishop, appointed Martyn, curate of his parish, with a salary of 50 
guineas, until he should be otherwise provided of some ecclesiastical 
prejerment. Martyn w'as afterwards appointed to the readership of 
the parish, for which he had 30/., by order and at the will of the 
vestry. Held, that this readership is not an ecclesiastical preferment 
within the meaning of the certificate. \^}Vatson on the Canon Law, 
states, that there are but two ways of being provided for by the 
church without being an incumbent of it, viz. “ being a curate, or a 
lecturer.” They are both taken notice of Jjy law: they must be 
licensed, they must subscribe the articles and make the declaration>f 
but a priest employed by any body to read i}rayers wants no autho¬ 
rity, for that is given him by the very ordination: he wants no license, 
he signs no articles, the bishop cannot inhibit him, and the office is 
temporal. See Cowp. 44"1?, 4'4'5.] 

By the 13 & 14 Car. 2. c. 4. § 8. Readers in the Universities are 
required to sign the declaration contained in § 9., which is still in force 
so fur as respects the liturgy [not being repealed by 13 14 C. 2. 

c.4. i 12. now expired, or 1 M. c. 8. § 11. now in force: and iiS" 
as-.Jtahows, 1 jS. do declare, that 1 will conform to the liturgy 
“ of the church of England as it is now by law established.”]. 's"'" 
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persons as by law are allowed in that behalf to write or speed 
the same, under pain of suspension /pso facto. 

And this is according to the rule of the ancient canon law; 
which, to prevent fiilsifications, re(|uireth the acts to be written 
by some public person (if he may be had), or else by two other 
credible persons: and the credit which the canon law gives to a 
notary public is, that his testimony shall be equal to that of two 
witnesses. Gibs. 996. 

2. Can. 134. If any register, or his deputy or substitute what¬ 
soever, shall receive any certificate without the knowledge and 
consent of the judge of the court; or willingly omit to cause any 
person (cited to appear upon any court day) to be ciilled; or un¬ 
duly put off and deter the examination of witnesses to be examined 
by a day set and assigned by the judge; or do not obey and 
observe the judicial and lawful monition of the said judge; or 
omit to write or cause to be wTittcn such citations and decrees 
as are to be put in execution and set forth before the next court 
day; or shall not cause all testaments exhibited into his office, 
to be registered within a convenient time; or shall set down or 
enact, as decreed by the judge, any thing false or conceited by 
himself, not so ordered or decreed by the judge; or in the trans¬ 
mission of processes to the Judge ad quemf shall add or insert 
any falsehood or untruth, or omit any thing therein, either by 
cunning or by gross negligence; or in causes of instance, or 
promoted of office, shall receive any reward in favour of either 
party, or be of council directly or indii-ectly with either of the 
parties in suit; or in the execution of their office shall do ought 
else maliciously, or fraudulently, whereby the said ecclesmstical 
judge or his proceedings may be slandered or defamed : we will 
and ordain, that the said register, or his deputy or substitute, 

f 286 ] offending in all or any of the premises, shall by the bishop of 
the diocese be suspended from the exercise of his office, for the 
space of one, two, or three months or more, according to the 
quality of his offence; and that the said bishop shall assign some 
other public notery to execute and discharge all things pertain¬ 
ing to his office, during the time of his said suspension. 

3. Dr. Godolphin .says, if there be a question between two 
]>ersons touching several gratits, which of them shall be register of 
the bishop’s court; this shall not be tried in the bishop’s court, 
but at the common law; for although the snhjectum circa quod be 
spiritual, yet the office itself is temporal. God. 125. 

So in the case of K. and Ward, II. 4 G. 2. Tliere was a 
mandamus to Dr. Ward the commissary, to admit Henry Dry- 
den to be deputy register of the archbisliop of York’s court; 
suggesting that Dr. 'I'homas Sharpe hatl been admitted to the 
office, to execute the same by himself or his deputy; that he had 
appointed Dryden (who is averred to be a fit person) to be his 

12 
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deputy, whom the commissary had refused to admit, to due ^greitt 
damage of Dr. Sharpe, who complains ; and therefore the writ 
commands the commissary to admit and swear Dryden, or shew 
cause to the contrary. To this the commissary returns: that 
long before the constituting Dryden to be deputy, John Sharpe 
and Thomas Sharpe were admitted to the office as principals, to 
hold for their lives, and the life of the survivor; that they, in the 
year 1714, appointed Jolin Shaw to be their deputy, who exe¬ 
cuted the office till John Sharpe died; that Thomas Sharpe sur¬ 
vived, and on May 12, 1727, by a new appointment constituted 
Shaw his deputy, who was admitted, and executed the office 
until siispciuled in tlie manner after mentioned; that Shaw' at 
the time of his adtnission took an oath, that he siiould justly and 
honestly execute the oflicc, without favour or reward, and do 
every thing incumbent on the office, and not be an exacter or 
greedy of rewards; and then sets forth the 134th canon; and 
lurther, that wdiilst 8!ia\v w'as deputy, several proctors of the 
court on the sixteenth of February, 1727, exhibited to the com¬ 
missary several articles against him, complaining of divers mis¬ 
behaviours ill his office, contrary to several of the })artlculars set 
forth in the said canon; that Shaw being summoned on the sixth 
of April, 1728, gave in his answer in w’riting (which is set forth); 
and then the return goes on, that forasmuch as it appetired to 
the cominissary that the answ'er was insufficient, and that Shaw 
hud confessed himself guilty of several omissions and extortions 
ill the exercise of his office, therefore upon complaint thereof to 
the archbishop, lie on the tw^enty-firsl of May, 1728, bj^ his com¬ 
mission under his archiepiscojial seal directed to the commissary, 
and reciting tiiat Shaw had been guilty in the manner before- 
mentioned, doth therefore inipowcr the commissary to suspend 
him and assume another notary public; that by virtue thereof^ 
he on the twenty-fourth of May, 1728, suspended Shaw' for five 
years, and assumed Josejih Leech a notary public, who, before 
the constituting Dryden to be deputy, took upon him and hath 
ever since executed the office; that Shaw appealed, and in that 
appeal alleged, that on the twenty-third of Alay, 1728, he re¬ 
signed the office, and that Dr. Sliurpe 11^(1 appointed William 
Smith to be deputy; that delegates wore appointed, who, on the 
twenty-third of October, 1728, issued an inhibition to the commis¬ 
sary, that pciuliug the appeal he should do nothing to the preju¬ 
dice of the appellant; that the appeal remains undetermined; 
and for these reasons he cannot admit Dryden to be the deputy 
of Dr. Sharpe. Strange argued, that the I'eturn was ill, and 
that there ought to be a peremptory mandamus; which argu¬ 
ment W'as to the following effect; “ I must observe in general, 
that there Is no incapacity returned in Dryden, no want of any 
regular appointment or deputation; on die contrary, it appears 
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that Dr. Sharpe had a power to make a deputy, and that he hath 
executed it with regard to Dryden : As therefore Dryden hath 
primd facie a regular title to the office, the commissary who is to 
admit him ought not to refuse to do his duty; especially con¬ 
sidering that the admission gives no right, but only a legal pos¬ 
session, to enable him to assert his right if he has any: And 
upon this foundation it is, that mm juit electus hath been held no 
good return to a mandamus to swear in a churchwarden, because 
it is directed only to a ministerial officer, who is to do his duty, 
and no inconvenience can follow; for if the party hath a right, he 
ought to be admitted; if he hath not, the admission will do him 
no good : This effect of a mandamus to admit, was laid down in 
the case of 77/<? King against Tiie Dean and Chapter of DiMin^ 
H, 7 G., which was a mandamus to admit one Dougate to his 
seat in the choir and his voice in the chapter; for wherever the 
office is but ministerial, he is to execute his part, let the conse¬ 
quence be what it will: In the case of The King and Simpsm, 
M. 11 G., there was a mandamus to the archbishop of Colchester, 
to swear Rodney Fane into the office of churchwarden ; the 
C 288 2 archdeacon returned, that before the coming of the writ he re¬ 
ceived an inhibition from the bishop; but the court held, that was 
no excuse, and that a ministerial officer is to do his duty, whether 
the act will be of any validity or not: In the case of Taylor and 
Raymond^ M. 4 G., to a mandamus tp swear in a churchwarden, 
it was returned, that before the coming of the writ he had sworn 
in another, and it was held an ill return; for be the right which 
way it will, the officer is to do his duty; These two last cases 
arc both in point; in one there was an inhibition (as there is in 
this case), and in the other there was another officer, as they 
pretend there is here, to wit, Joseph Leech: But what is thsit 
inhibition ? it is, to do nothing that may prejudice the appeal: 
Can this hurt Shaw ? no; if he is relieved on the appeal, he will 
be restored, though another is admitted; if he is not relieved, it 
must be for want of a right, and he will not be capable of suffer¬ 
ing any prejudice by the otheFs admission: But what takes off 
all pretence of the inhibition’s being material in this case is, that it 
appears by Shaw’s owji shewing, that he had the day before his 
suspension surrendered his deputation; • and that accounts for the 
last part of the return, that the appeal is undetermined; it not 
being of any consequence to Shaw to prosecute it any further; 
besides, this would be to deprive Dr. Sharpe of the benefit of this 
office as long as Shaw should think fit to sleep upon the appeal. 
Dr, Sharpe having no power to expedite the determination: A 
deputy is but at will: and this is to deprive Dr. Sharpe of his 
will for five years; which suspension I take to be Illegal; for 
the expression in the canon of such a number of months or more, 
must have a reasonable construction, and can never be extended 



to. live years: S^aw is entirely divested q£ the- office** wldcjb 
answers the purpose of reformatioii better than a bare sus^ieHiF 
Sion ; As therefore <. the office is vacant, there can be no reason 
why the commissary should refuse to fill it up; and a peremp-* 
tory mandamus ought to go.” And by the court: Surely it is 
attempting too much, to support this as a good return; the 
e0ect of a mandamus, as laid down, is certainly so, that it gives 
no right. Tiie canon only intended, that the bishop should sus¬ 
pend where the principal would not revoke; but an actual 
revocation is better than a suspension: It would be carrying the 
power of inhibitions a great w'ay, if we should allow them the 
force contended for by the return : Wc are therefore all of 
opinion that the return is ill.” Then exception was taken to tlie 
writ, that a mandamus would not lie for a deputy.; and for this 
was cited 0 Mod. 18. where Holt chief justice lays it dow n, that 
for a deputy a mandamus will not lie : JBut it was answered, that 
this is not a mandamus for the deputy, but for the principal to 
he admitted to have a deputy; the refusal of Dry'dcn is laid to 
be, tg the great damage of Dr. Sharpe, and therefore to do Dr. 
Sharpe right in the premises is the writ aw'arded; it appears 
Dr. Sharpe has a freehold in the office, so though his deputy^ is 
but at will, he hath it for lil'e; and in 1 Venir. 110. a mandamus 
was granted to restore a person to the office of deputy stew'ard of 
the court of the council of the Marches, and it w’as held to lie 
for a revocable deputy, bedhuse the principal hath no other way 
to get him admitted; and in the report of the same case in 
1 JLeo. 306. it is said by the court, that although a mandamus 
doth not lie for a deputy, yet it lies for him who deputes him, to 
have him admitted or restored, for otherwise he may be deprived 
of his power to make a deputy. Then it was further objected, 
that a mandamus doth not lie for a spiritual office: and ibr this 
were cited divers cases, where it was determined that a manda¬ 
mus will not lie for a proctor, who helongeth as much to the 
ecclesiastical court as the register doth: Unto which it was 
answered, that this is not any objection; a mandamus hath been 
granted to admit an under-schoolmaster, and yet schoolmasters 
are within the canons of 1603 as well as registers; so in the c^c 
of Mr. Folks lately, for the office of apparitor-general of the arch¬ 
bishop of Canterbury; so it hath been often granted for a parish 
clerk; for a sexton; so in like manner it was granted to restore 
Dr. Bentley to his degrees; and to admit Dr. Sherlock to a 
prebend at Norwich : and it is to be observed, that no assize will 
lie for this office; therefore if the party hath not this remedy, he 
hath none. The reason why it was refused to a proctor was, 
because it did not appear what interest he had; but here appears 
a freehold. And by the court: “ We all think this writ is good. 
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notwitlistamling the exceptions that have been taken, and theve- 
fore a peremptory mandamus must go.” S/r. 893. 


[ 290 ] iResister booft. 

Of registers 1* keeping of a cliiirch book, for the age of those tltat 

in general. JL should be borii and chribtenctl in the parish, began in tlic 
thirtieth year of king Henry the eighth, [by the instigation of 
Lord Cromwell, who at that time, as vicar-general to the king, 
was vested with all the power that the pope’s legates fbrnierJy 
had; and all wills tlnit were above 200/. value were to be proved 
in his court. And therelbre it served his purpose to set on fttot 
a I'cgistry of all persons that were christened and buried ; and 
his might be very well appointed by authority of the king, 
as supreme head ol' the chnrcli; since these are ecclesiastical 
acts; and when a book was ap})ointed by public authority, it 
must be a public evidence. u/j. lit. E'oidnu'r (!<’.) Olli rd. 

6.32, 3,] God. 144<, 115. 3 Burud^ 139. 

And the following canon, iu the main of it, w'as only a rein¬ 
forcement of one of the Lord Cromwell’s injimctiuns in the year 
1538; which was continued in those of king Edward the sixth, 
and of (jiieen Elizabeth ; in whose rtJign a protestation being ap¬ 
pointed to be made by ministers at institution, one head of it 

was-- I shall keep the register book, according to the (jucen’s 

majesty’s injunctions. G/'fo. 201. 

13y Can. 70. In every parish church and chapel within this 
realm, shall be provided one parchment book at the charge of the 
parish, wherein shall be written tlic day and yeai’ of cvenj c/o islen- 
ingi iL'edding, a7id bio ial^ which have been in the parish since the 
time that the law was first made in that behnll', so far as the luiticnt 
books thereof can be procured, but esjiccially since the beginning 
of the reign of the late queen. And for the safe keeping of the 
said book, the churchwartlens, at tlie charge of the parish, shall 
provide one sure coffer, and three locks and keys; whereof one 
to remain with tlic nfinisler, and the other tw^o with tlic church¬ 
wardens severally; so that neither the minister without the two 
churchwardens, nor the cliurchwardens without the minister, 
shall at any time take that book out of the said coffer. And 
henceforth, upon every sabbath day, immediately after morning 
or evening prayer, the minister and churchwartlens .shall take the 
said parchment book out of the said coffer, and the minister in 
the presence of the cliurchwardens shall write and record in the 
said book the names of all persons christened, together with the 
names and surnames of their parents, and also the names of all 



persons married and burled in that parish, in the week before, 
and the day and year of every such christeninjr, marriage,' and 
burial; and that done, they shall lay up that book in the coffer 
as before: And tlie minister and churchwardens, unto every 
page of that book, wlien it shall be filled with sucli inscriptions, 
shall subscribe their names. Ami the churchwardens shall once 
every year, within one month after the five and twcntielh day of 
March, transmit unto the bishop of the diocese or his chancellor, 
a true copy of the names of all persons ch'ristciietl, married, or 
buried in their parish in the year before (ended the said five and 
twentieth day of March), ami the certain days and months in, 
which every such christening, marriage, and burial was had, to be 
subscribed with the hands of the said minister and churchwardens, 
to the end the same may faithfiilJy be preserved in the registry 
of the said bishop ; which certificate shall he received without fee. 
And if the minister or churchwardens shall he negligent in per¬ 
formance of any thing herein contained ; it shall he lawful for 
the bishop or his chancellor to convent them, and proceed 
against every of tlicui as contemners of this our cnuslitution. (2) 


(2) By (3 A: 7 fr. 3. c. 6. §2t. Every person in holy orders shall 
within their respective parishes and places take an exact account, and 
ieep a register in xoriting tif evert/ person tnarried, christened^ or horn 
therein, or buried in the common burying places, where parishioners 
are buried; to view which book and register, all parties concerned 
shall have free access at seasonable times without fee; and every 
minister who shall not keep a true register thereof as above shall for¬ 
feit 100/., recoverable in any court at Westminster by action of debt 
or information without essoin, &c. to go in moieties to his majesty 
and the party suing, with full costs to the latter. And by 9& 10 JF. 3. 
c. 35. § 4. the words, “ persons in holy orders,’’ shall comprehend 
hishopsy in all cases where any marriages arc celebrated, or the offices 
for any christenings or burials arc performed by them. 

And now, by 52 G. 3. c. 146. “ better regulating and preserving 
parish and other registers of births, baptisms, marriages, and burials in 
England," it is enacted, That afler 31 Dec. 1312, registers of public 
and private baptisms, marriages, and burials, solemnized according to 
the rites of the united church of England and Irtland within all parishes 
or chapelries in England, whether subject to the ordinary, peculiar, or 
other jurisdiction, shall be kept by the rector, vicar, curate, or offi¬ 
ciating minister of every parish (or of any cbapclry where baptisms, 
marriages, and burials have usually been performed), in books of 
parchment, [only if required by churchwardens, § 2.] or of durable 
paper, to be provided by his majesty’s printer, at the expense of the 
parishes, &c.; whereon shall be printed on each side of every leaf, the 
heads of information herein required to be entered in the registers of 
baptisms, &c. respectively, every entry being numbered progressively, 
from beginning to the end of each book, and being divided from the 
next entry by a printed line, according to the forms in schedule A, 
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[T^y 4 G. i. r. 7G. 28. “ In ordor to ])vo« rvo llio evidence of 

marriages, and to make the proof thereof loore certain and 


|j, C, and every page being numbered progressively at the middle of 
the top. § ]. 

A printed copy of this act, with one book so prepared, as in § 1. 
and adapted to the form of the register of baptisms in schedule A., 
and one other to that of marriages in schedule II., and one other to 
that of burials in schedule C’., shall he transmitted by his majesty’s 
printer to the olficiating ministers of the .several parishes in bhigland, 
\Vh() shall use them for the purposes of this aet, which books shall be 
proportioned to the pojniJation of the .several parishe.s, Ac. according 
to the last return..; and other like books shall, when necessary, be 
furnished by the church or chapel wardens, at the expen.se of the 
parish, &c. whcne\cr required hj"^ the rector, Arc. or officiating minis¬ 
ter, and .shall be of paper, unless required to be of parchment by 
such church or chapel wardens. § 2. 

Such registers .=hall he kept in such separate l)ook.s, and such pa.s- 
lor, &c. or officiating niinister, shall, as soon as possible, (and nev(‘v 
later than 7 days, unless prevented by siekne.«s or unavoidable im¬ 
pediment), after the .solemnization of e\cry private or public ha])tism, 
or burial, enter, in a legible band-writing in the proper register book, 
the required }>articulars, and sign the same. § 8. 

Whenever the ceremony of baptism or burial i.s performed in any 
other place than the church or churchyard of a parish chapel, or 
chapel yard of any chapelry providing its own distinct registers, by 
any other minister than the rector, curate, Ac. thereof, the mini.ster 
pciTonuing the same shall, on that or the next day, transmit to stieh 
rector, Ac. or his curate, a certificate of such baptism or burial, as 
in .‘.cbedulc D., who shall thereupon enter the same in such book, 

adding to such entry, “ according to the certificate of the llev.-, 

transmitted to me on the- day,” Ac. § 4. 

The above books of entries, and all registor books heretofore in 
use, shall belong to every such parish or chapelry, and shall be safely 
kept by the rector, Ac. or officiating minister thereof, in a dry well- 
painted iron chest, provided and repaired at the expense of the jia- 
lish, See. and which shall he constantly kept locked in some dry and 
safe place in his house, if resident w ithin the parish, &c. or in the 
church or chapel; and shall not be removed therefrom, except for 
making the above entries, and for in.spcction of persons desirous to 
search the .same, or t</ obtain copies thereof, or to be produced ns 
cvidcMice in some court, or for in.spcction into their state, or for the 
purposes of ibis act, and immediately after, shall be forthwith returned 
into the che.-.t. § 

At the expiration of 2 months after every year’s end, fair copies 
of all the entries of baptisms, marriages, aiul burials, solemnized in 
the year, preceding, shall be made by the officiating minister (or 
church or chapel wardens, clerk, or other person under his direction) 
on parchment (as in the said schedules), to he provided by the 
parishes, and the contents thereof shall be verified by such minister, 
in the form following : 

‘ I A. li. rector [or as ihv case /.v] of the parish of C. [or ol’ the 



I’Dob. 

“ civsy, iincl tor the direction of rniiiiblers iti ilje celehratioji ot 
“ iiiarriiigeii and rcgislcririfr tlicrcot',” it is euuctcd, That froui 

cluipclry ot* D.J in the county of do hereby soJcmnly declare, 
that tlie several writings hereto annexed purporting to be copies of 
tlie several entries contained in the several register books of baptisms, 
marriages, atul burials of the parish or chapelry aforesaid, from the — 
day of— to the — day of —, arc true copies of all the several entries 
ill the said several register books respectively, from the said — day 
of— to the said — day of —, and that no other entry during such 
period is contained in any such books respectively, [a blank here. 
Qu. “ which entries?*'] are truly made according to the best of niy 
knowledge and belief. (Signed) A. /?.' 

Which shall be fairly written, without stamp on the said copy, imme¬ 
diately after the last entry therein, and the signature thereto shall be 
attested by one at least of the cliurcli or chapel wardens. § G. 

Co[)ics of such register books, verified ami attested as above, shall 
he transmitted by the church or chapel wardens, after having been 
.signed one of them, b}' the post, to the registrars of the diocese, 
on or before 1 st June in each year. § 7. 

The registrar of every diocese in England shall, on or before 
ist July ill each year, make a report to the bishop, whether the copies 
of the al)o\c registers have been sent to such registrar, as in § G, 7. 
rccjiiired ; and in event of lailurc to transmit such copies, the registrar 
shall specially state the default of the parish, in his report to the 
bishop. § 8 . 

If the oHiciating minister of any parish or chapelry neglect to verify 
and sign such copies and declaration as in § G., so that the church¬ 
wardens cannot transmit the same as in § 7«, the latter shall within 
the time limited in § 7 - certify such ilcfault to the registrar, who shall 
specially state the same in hie report to the bishop. § {). 

In all cases of baptism or burial in any extra-parochial place, in 
England, according ^ the establislied church, whore there is no 
church or chapel, the ofliclating ministor shall, within one mouth 
after such baptism or burial, ilolivor to the rector, vicar, or curate of 
such parish immediately adjoining to such extra-panichial place as 
the ordinary shall direct, u inenioraudum of such baptism, signed by 
such [ 7 //.? but the act i.s so] parent of the child baptised, or of such 
burial, signed by the person employed therein, with tw'o of the per¬ 
sons attending the .•iamc, as the case may rcipiire, containing the 
particulars hereinbefore required, which meviorandum so delivered 
shall be entered in the parisli register. ^ 10 . 

'rite superscription on ali letters containing the copies of the pa¬ 
rish and other regi.sters to be transmitted as in § 7 * shall be indorsed 
and signed by the church and chapel wardens as in schedule E., and 
shall go postage free. § 11 . 

As often as the copies of such registers ami lists arc transmitted to 
the odice of the registrars, they shall cause them to be safely kept 
from damage, and to be so arranged as to be resorted to when re¬ 
quired, and slinll cause correct alphubetieul lists to be made in books 
of the names of all persons or jilaccs therein, whicli, with the above 
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and after 1st Nov. 1823, all marriages shall be solemnized in 
the presence of two or more credible witnesses, besides the 

copies, sliall he open to public search, at reasonable times, on pay¬ 
ment of the usual fees. § 12. 

Report by the bishop and the cuslos rotulornm to the privy council 
before 1st March 1813, respecting proper places for the preservation 
of copies of register books, as well as original wills in each diocese, 
and for remuneration of registrar’s offices. ^13. [Exi*.3 

Every person who shall knowingly and wilfully insert, or cause or 
permit, &e. in any such register of such baptisms, burials, or mar¬ 
riages, or in any such copy (as in § 6.), or in any list or declaration 
ordered to be transmitted to such registrars, any Jiiisc eiitri/ of any 
thing relating to any baptism, burial, or marriage, or who shall falsely 
make, utter, forge, or counterfeit, or cause, procure, or wilfully per¬ 
mit, &c. any part of such register, list, or declaration, or copy of such 
register, or who shall wilfully destroy, deface, or injure, or cause to 
be destroyed, any such register, or part thereof, or shall wilfully sign 
or certify any copy of any such register required to be transmitted as 
in §(>., which is false in any part thereof, knowing it to be false, sliall 
be deemed guilty of felony, and transported for 11 years. § 11. 

No rector, &c. or officiating minister of any parish or chapel who 
shall discover any error to have been committed in the form or sub¬ 
stance of the entry in the register book of any .such baptism, burial, 
or marriage respectively by him solemnized, shall be liable to the pe¬ 
nalties in ^ 11. if lie shall, witliin one calendar month after discovery 
of such error, in presence of the parent or parents of the ciiild bap¬ 
tized, or of the jiartics married, or of two persons who attended at 
any burial, or in case of the death or absence of the respective par¬ 
ties, then iu presence of the cliurch or chapel wardens (who shall 
attest the same), alter and correct the entry which was found erro¬ 
neous, according to the case, by entry in the margin of such book 
wherein sueh erroneous entry is made, u ithoii^altcration of the ori¬ 
ginal entry; and he shall sign such entry in the margin, and add to 
such signature the day of the montJi and year when such correction 
is made, provided that in tlic fair copy of the registers transmitted to 
tlie registrars of tlie dioceses the officiating minister shall certify the 
alterations so made liy him. ^ lo. 

Nothing herein .shall increa.se or diminish the fees payable to any 
minister for performance of any of the above duties, or to him or any 
registrar for giving copies of such registrations, hut the same, and 
the power of recovering the same, .shall remain as before this act. ^ IG. 

No duplicate or copy of any such register made under this act 
shall he chargeable with stiunj) duly. jJ 17. 

One-half the penalties levied under this act .shall go to the informer 
or party suing; and tin; remainder of those imposed on any church 
or ehupcl warden, shall go to the poor of tlie parish or place; and 
the leniainder of those imposed on any rector, &c. miiii&ter, or re- 
gistr.ir, to .sucli cliuritahle purpose.; in the county us the bishop shall 
appoint. 18. 
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minister who shall celebrate the same; and that immediately after 
the celebration of every marriage, an entry thereof shall be made 
in such register to be kept as aforesaid j in which entry or 
register it shall be expressed, that the said marriage was 
celebrated by banns or license; and if both or either of the 
parties married by license be under age, not being a widower or 
widow, with consent of the paronts or guardians as the case 
shall be; and such entry shall be signed by the minister with his 
proper addition, and also by the parties married, and attested by 
such two witnesses; which entry shall be made in the form or to 
the effect following: 


Lists of extant register hooks shall be transmitted to registrar be¬ 
fore 1st Jane, 1813. § If). [Exp.] 

This act shall extend to cathedral and collegiate churches, chapels 
of colleges, or hospitals and burying grounds belonging thereto, and 
to the ministers who shall oiliciate therein, and shall baptise, marry, 
or bury any persons, although such churches, &c. and such ministers 
be not parochial, and there be no churchwardens thereof; and in all 
such cases the books in § 1. directed to be provided, shall be got at 
the expense of the body appointing the olliciating minister, and copies 
thereof shall be transmitted to the registrar of the diocese by such 
minister, as in § 7. directed, attested by two officers of such church, 
&c. as by § (j. directed, in respect of churchwardens; but this act 
shall not repeal 26 G. 3. c. 33. (Makuiage) § 20. 

SClIKDULK (A;. 


U Al’TlSMS sulcinnizud in tlic parish of Sf, .•/. in tlio county of Jt. in tlio year one 
thousand eight liuiidred and tliirtccn. 
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- 

parish - -ttc>r married in this ]] 

- daij oj 






[?!”'“ 1 a./M to,1 

-m year 


r'Bector'~\ 
By me J. J. I Vicar I 
L Curate Ji^ 


This marriage tms solemnized belv:cen ns in the pre- 

F.-| 

seyicc of j,j J 

And if any person shall, [from and after 1st Nov. ]82.‘3,] with 
intent to elude the force of this act, knowingly and wilfully iii- 
marriage, ^^rt or causc lo he inserted in the register book of such })urish or 
[or forging, cliapelry as albresaid, any false entry of any matter or thing relat¬ 
or uttering 

forged ■ ■ ■ ■" 

license.] SCHEDUI.E (15). 

MARRIAGES solemnized in tlie parish of St. /i. in the counly of H. in the 
year one thousand eight hundred and thirteen. 


Forging or 
destroying 
register of 


A. n. of 


t the 
I this 


^ parish. 


and C. D. of | parisli. 

married in this IJ by^ with consent of | \ 

( chaiKi i t licrurc 3 I pnardiUHS } 


were 

this 


day of in the year 

f reel 111' 
Ily me, /. /. -< rifitr 
C curate 

Thix marriage was solemnized between 

T .1 eSE. F. 

In the presence of ^ 


SCHEDULE (C). 

BURIALS in tlie parish of A. in the county of li. in the year one thousand 
eight hundred and thirteen. 


Name. 


John WUltams, 


Abode. ! When buried. 


Duke Street, 
Westminster. 


1st jl/r/3/. 



By whom tlie 
Ceremony was 
performed. 


No. 1. 





medidtcr 

iiii; to any marriage; or tiilsely make, alter, Ibrgc or countcrleit 
any such entry in such register, or cause or procure the same to 
be clone, or act or assist therein; or falsely alter, forge, or 
counterfeit any license of marriage, or cause to procure the same 
to be done, or act or assist therein; or utter or [)ubli$h as true 
any such false, altered, forged, or counterfeited register as afore¬ 
said, or a copy thereof, or any such false, altered, forged, or 
counterfeited license of marriage, knowing the same to be false, 
altered, forged, or counterfeited; or shall wilfully destroy, or cause 
or procure to be destroyed, any register book of marriages, or 
any part of such register book, with Intent to avoid any mar¬ 
riage, or to subject any jierson to any of the penalties of this 
act; he shall be deemed guilty of felony, and shall suffer trans¬ 
portation for file, according to the laws in li)rcc for trausj)orta- 
tion of felons. $ 29. (3) 

ii'. (). G. 2. Dor mer and Kh/ns. B. 11. Motion for an in¬ 
formation against B. a rector, and a curate of a church, for re¬ 
fusing to give Mr. Dormer copies of certain parts of a register 
l>elonging to that parish, and likewise for refusing to give him 
a certificate of certain persons of his family, born in that parish. 
The court saitl, “ You have a right to inspect the})ublic books of 
the parish; but cannot oblige the rector or curate to make you 
out either copies of those books, or a certificatefor which 
reason they could not grant the motion. Upon this he changed 
his motion, and desired a rule to inspect those books. '^I'he 
court said, motions to inspect the public books of corporations, 
they grant witliout an affidavit; but in motions to inspect the 


SCHKDULE (D). 

1 do hcri’by certify, tliat I did on the day of 

according to the ritt"; of the united ctiurch of Jitt^land and Ireland, 
son {or duu^ldrr) of ami his wife, by the nanie of 

To the rector [ur as the case may 6(‘] of 

I do hcrel^y certify, that on tlie day of 

aged was buried in [statin'' the place ifhumd], and that 

the ceremony of burial was performed according to the rites of the united cliurcli of 
Hn^Uinil and Ireland, by me, 

'I'o the rector [lO' as the ease may 6c] of 

SCHEDULE (E). 


To the registrar of the diocese of 
at 

A. 13. ) Cbnrchwurdcns («/• chapelwardeiis) of the parish (or chaptdry) of 
C. I), y [(»• surli other dcsenptiun as the case shall require'}. 

(3) Before 26 G. 2. c. 33. § 16. now repealed by 4 G. 4. c. 76. § I. 
ami replaced as above, in the nearly similar words of § 29. of the latter 
act, on an indictment for entering a false marriage in the register 
book, the defendant was fined 200 marks. 2 Siderf. Hep. 71, 72. 


baptise 


A. 11. of 
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public books of a parish, an affidavit is always requisite. By 
such affidavit, they said, too, it must be sworn, tliat the copies of 
them are necessary to be produced in evidence at a trial of a 
cause depending, and likewise that the ins])ection of those books 
to take copies has been demanded and refused. Now, in the 
present case, the first part was sworn to, but not the latter; for 
w'hich reason the court refused to make any rule at present. 
a Ikirnard. 269. 

[Parish registers are for some purposes consideretl as public 
books; and persons interested in them have a right to inspect 
and take copies of such parts of them as relate to their 
interest. (f) A parish register has been received in evidence as 
an original authentic book, although the constant practice of the 
parish was to make a memorandum of the christenings in a day¬ 
book, from which entries were some time afterwards made into 
the registry. (5) The (picstion arose on the plaintiff’s legitimacy : 
and on his part a general parish register was produced, in which 
there was an entry of his christening, describing him in the same 
manner as legitimate children were usually entered. It appeared 
that the practice was to make the entries in this register once in 
three weeks out of a day-book in which entries w'erc made 
immediately after the christening on the same morning; and in 
the case of illegitimate children, to insert in the entry the 
letters B. B., which were intended to signify “ Base Born.” 7’iie 
defendant’s counsel then offered in evidence the day-book from 
which the other entry was posted, and in which the letters B. B. 
were inserted, insisting that it was the original entry. — But a ma¬ 
jority of the judges present at a trial at bar, were of opinion, that 
such evidence ought not to be received, on the ground, th.at 
there could not be two registers in the parish, and that the one 
first protluccd ought to be taken to be the true register. If in¬ 
deed the entry in the flay-book, representing the plaintiff as ille¬ 
gitimate, had been signed by the reputed father or the mother, 
or made under their direction, such evidence would have been ad¬ 
missible, as the declaration of a deceased parent on a (juestion of 
legitimacy; ftu’ tiie declarations of deceased }>crsons su})posed to 
have been married, (wjio might themselves be examined if alive,) 
are admissible to dispi’ove the fact of marriage. (6) But if on 
the other band, in the absence of such proof, tlie entry appeared 
to be merely a [)rivate memorandum, kept lor the j)ur])osc of 
assisting the clerk to make up the register, (and of that nature it 


(4*) (iccr// V. Hopkins, 2 Ld. Sol. iVarrincr y. Giles, 2 Stra. 

954. Mdjjor of London v. Sxvinfnnd, 1 liarnardisl. 4‘5't. and see now 
.32 ( 1 . 6. c. 146. § 5. .supra, 291 

(.3) ivlatj V. il/w//, A.D. 1762. 2 istru. 1072. Hull, N. P. 112. ; and 
.sauio principle, J.cr. v. Mrcroch, 3 E.sp. C. N. P. 177. Hujrliesv. 
Wih.or, I SlurL C. N. P. 179- 
(6) Thr Kino v. Brandn/, 6 Ji. S.SO. 
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seems here to have been considered) intliat case it should not be 
received as the original authenticated entry. 

Copies of the register of a dissenting chapel shall not be 
))leaded iis evidence; but may be produced at the hearing of the 
cause, and be made evidence to a certain extent. (7)J 

Hcpmir of the church. Sec Cbufcl). [ 295 ] 


IRest&ence. 

I. (^yrilO. The bishop shall provide, that in every church llcsidcnco 
there shall be one resident, who shall take care of the canon, 
cure of souls, and exercise himself profitably and honestly in 
performing divine service and administration of the sacraments, r anp t 
AlhoN. 36. L J 

The rule of the ancient canon law was, that if a clergyman 
deserted his church or prebend, without just and necessary cause, 
and esjiecially without the consent of the diocesan, he should 
be tioprived. And agreeably hereunto w'as tlie practice in this 
realm; for though sometimes the bishop proceeded only to 
sequestration or other censures of an inferior nature, yet the 
more frequent punishment was deprivation. G/Av. 827. 

2. Regularly, personal I'csidence is required of ecclesiastical llcsklmicu 
persons ujion their cures ; and to that end, by the common law, com- 
if he that hath a bene/ice with cure be cliosen to an oflice ' 
of bailiilj or beadle, or the like secular ollicc, he may have the 
king’s writ for his discharge. 2 //i.sL G25. 

Tor the intendment of the common law is, that a clerk is resi¬ 
dent upon his cure : insomuch that in an action of debt brought 
against J. 8. rector of D., the defendant jileading that he was 
demurrant and conver&ant at R. in another county, the plea was 
overruled; for since the defendant denied not that he was rector 
of the church of D., he shall be deemed by law to be demurrant 
luul conversant thei'O liu* the cure of souls. 2 ///,?/. 625. 

.S. Jly the statute of the articuli clcri^ 9 $f.\. c.S. In Residence 

the articles exhibited by the clergy, one is as follows: Also by statute, 
barons of the king’s exchequer, claiming'by their privilege that 
they ought to make answer to no cttmplaiuanl out of the same 
})lace, do extend the same privilege unto clerks abiding there, 
called to orders or unlo residence, and inhibit ordinaries, that by 
no means or for any cause, so long as they be in the exchequer, 
or ill the king’s service, they shall not call them to judgment: 

IJtilo w'hich it is answered. It pleaseth our Lord the king, that 
such clerks as attend iji his service, ij'tlicif ojjhid^ shall be correct 
by their ordiuarie.s, like as other; but so long as they arc occu- 


(71 Sewham v. liaillili//, I Phill. Itep. 3\r>. 
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pied about llie exchequer, they bliall not be bound to keep resi¬ 
dence ill their churches: And tliis is added of nexv by the kin^n 
council.: 'rite kiyjg and his ancestors^ since time onl of mind^ haxu’ 
used that clerks ’which arc employed in his sendee, tlurin^ such 
time us they are in service, shall not be compelled to keep resi¬ 
dence at their benefices; and such things as be thought neces¬ 
sary Ibr the king and coninionwealth ought not to be said to be 
jircjiidicial to the liberty ol’ the church. 

If they oJfend'\ This exteiuleth only to riffeuces or crimes 
whereoi’ the ecclesiastical court hath cognizance, as heresy, adiil- 
£ 297 3 tery, and the like, which the ordinary may correct; and not unto 
civil actions. 2 Insl. 624. 

Added of new by the kwfs counciI\ By this is meant the parlia¬ 
ment, or common council of the realm, as it is termed in original 
writs, and in other legal records, and so it is taken in other at;ls 
of parliament, and in the preamble of this act also. 2 Inst. 624. 

'That clerks which are employed in his sendee'] '^fliis is general, 
and not limited (as the former is) to the privilege of the cxche- 
tjucr; but exteiuleth to any other .service lor the king and com¬ 
monwealth ; as if he be employetl as an ambassador into any fo¬ 
reign nation, or the like service of the king, which is for the public, 
which ever must be preferred before the jirivate. 2 Inst. 624. 

I'he king and his ancestors since time mit of mind have used] 
The clergy in this parliament inveighing vehemently against this 
answer, ami that it tended to the breach of the ecclesiastical 
liberty, which was grantetl to them by magna charta, and often 
confirmeil by other acts of parliament, that the o/’England 

shall be free: to this it was answered, that the wonls subsequent 
in the magna chart a explained these words, and shall have all her 
whole rights and liberties inviolable; so as the clergy cannot claim 
any right but yws sn/m, nor any liberty but libcrlates suas (as the 
words are): and the point here in question, xnz. to proceeil 
tigainst a clerk for non-residence, whilst he was in the king’.s 
service for the commonwealth, was neilherJ/ZA' suum, nor libadas 
sua, but libertas regis. And therclbre the parliament thought it 
fit to declare, that the king and his ancestors had u.sed this 
liberty or prerogative .*ime out of mind : and where it was said, 
that this tended to the prejudice of the liberty of the church, the 
parliament thereto answered (which is worthy, lord Coke .says, 
to be written in letters of gold), Such things as be thmight necessary 
fin' the king and commonwccdlh, ought not to be said to be prejudi¬ 
cial to the liberty of the church. 2 Insl. 624. 
k 298-- It shall be lawful to the king to give license to every of his own 
304 ] chaplains, for non-residence upon their benefices ; any thing in 
this act to the contrary notwithstanding. 21 //.8. r. 13. § 29. 

Provided also, that every duchebS, mart|uess, countess, ba¬ 
roness, widows, which shall lake any husbands under the degree of 
a baron, may take such number of chupiaius as tluiv might have 
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(lone hciii" widows; and that every such chaplain may have 
like liberty of non>resideiicc, as they might Jinve had if their said 
ladies and mistresses had kept themselves (vidows. § 33. 

It shall be la'wful to the kwg to give licaise to evet-y of his (nm C 3 
chaplains for no7i •residence'] In the former part of tijc act it was 
expressed, that the several chaplains therein mentioned might 
be disjiensed withal for their non-residence, during siicli time 
only as they should be and remain in the household of those who 
retained them: but this clause seemeth to contain one exception f ^06 ] 
to that Umitation, with regard to the chaplains of the king; who 
may {as it seemeth) by this clause give license to any of his own 
cliaplains for non-residence generally, and not only during the 
time of their attendance in the household: And this proviso 
seemeth only to be a saving of the king’s right which he had 
before, as is set forth in the answer to one of the articuli cirri 
before mentioned, and in the comment thereupon. [And see the 
saving in /57 0.3. r.9.9. § 80.] 

Shall take any husbands under the degree of 'a baron] If any of 
these retaineth cha])lain.s, according to this statute, and afterwards 
laketh to husband one of the nobility (as it was in Acton's case, 
where the baroness Mountcagle, alter such retainer, took to hus¬ 
band the lord Compton); the retainer remaineth iti force not¬ 
withstanding such marriage, and the chaplains, so long as they 
tend upon her, shall not be adjudged non-residents within this act. 

4 Co. 117. (8ee ['i'he two following acts are not 

exjtressly repealed by .'>7 Oco.3. f.99. § 1.] 

iJy the 25 //.8. r. IG. Whereas by the statute of the 21 i/.S. 
c. 18. (§ 28. nou' llepcaled by 57 0.3. c.09. § 1.) it was ordained, 
that certain honourable persons, as well spiritual as temporal, 
shall have chaphiins beueliced with cure to serve them in their 
honourable houses, which cha})laiiis shall not incur the danger ol 
any penalty or forfeiture made or declared in the same parliament, 
for non-residence upon their said benefices ; in which act no 
provision was made for any of the king’s judges of his high court, 
commonly called the king’s bench and the common pleas, except 
only for the chief judge of the king’s bench, nor for the chan¬ 
cellor, nor the chief baron of the king’s exchequer, nor for any 
other inferior persons being of the king’s most honourable council: 

It is therefore on:icted, That as well every judge of the said high 
courts, and the chancellor and chief baron of the exchequer, the 
king’s general attorney and general solicitor, for the time that 
shall be, shall and may retain and have in his house or attendant 
to his person, one chaplain having one benefice with cure of 
souls, which may be absent from his said benefice, and not 
resident u])oii the same: the said statute made in the said one- 
and-twentieth year, or any other statute, act, or ordinance to 
the contrary notwithstanding. 

Ily the 33IJ.3, c.2S. Whereas by the act of the 21 JA.S. [ 307 ] 
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f*. 13. [§ 28. woto lle})ea1ed by .57 (r. 3. c. 9.9. § 1.] it was or¬ 
dained, that certain honourable persons, and other of the 
king’s counsellors and officers, a.s well spiritual as temjjoral, 
should and might have chaplains beneficed with cure to serve 
and attend ripoji them in their houses, wliich cha})lains shall not 
incur the danger of any penalty or Ibrfeiture made or declared 
[ 308 ] in the said act for non-residence \ipon their .said benefices ; in 
w’hich act no provision is made lor any of the head officers of the 
king’s courts of the duchy of Lanc.astcr, the courts of augment¬ 
ations of the revenues of the crown, the first fruits and tenths, 
the majster of his majesty’s wards and liverie.s, the general sur¬ 
veyors of his lands, and other his majesty’s courts : It is therefore 
enacted. That the chancellor of the said court of the duchy of 
Lancaster, the chance llor of the court of augmentations, the 
chancellor of the court of first fruits and tenths, the master of 
his majesty’s wards and liverie.s, and every of the king’s general 
surveyors of his lands, the treasurer of his chamber, and the 
groom of the stole, and every of them, shall and may retain iri 
his house, or attendant unto his ]au son, one chaplain having one 
benefice with cure of souls, xdnch maif hr abarvt from /hr said 
henefee^ and nou~rrsidrnt upon /hr savir; the saul .statute made 
in the said twenty-first year of his majesty’s reign, or any other 
statute, act, or ordinance to the contrary notwithstanding. § 1. 

Provided always. That every ol‘ the said chaplains so being 
beneficed as aforesaid, and dwelling with any the officers afore¬ 
named, shall repair twice a year at the least to his said benefice 
and cure, and there abide for eight days at every such time at 
the least, to visit and instruct his said cure ; on pain of 406-. for 
every time so failing, half to the king, and half to him that will 
sue for the same in any of the king’s courts of record, in whiclt 
suit no essoign, prt)tection, or Avager of law shall be allow'ed. § 2. 

By .'57 Gco.5. C.99. § 1. so much of the 21 Hen.H. c. 13. (8), 
28 i/.8. c. 1.3., 13 c. 20., 14 El. c. 1J., 18 El. c. 11., 43 EL 
c. 9., 3 C. 1. c. 4., as relates to spiritual pcrso7is holding of fai'ms^ 
and to leases (f hen fees and livings, itnd to bufng and selling, and 
to residence of spiritual persons on their bcnfices; and so much 
of 12 Ann. st.2. c. 12., and of 36 Geo.3. c. 83., as relates to the 
maintenance of curates •withm the church of Kngland, and maJeing 
provision for appointing stipends for such curates ; and the Avhole 
of 43 Geo.S. c.84., 43 Geo.3. c. 109., and .53 Geo, 3. r. 149., are 
from and after the passing of this act, (w'zr. on 10th July, 1817) re¬ 
spectively repealed. 

By§ 72., in all cases in which the term “ henfee'* is used in 
this act, it shall mean “ benefice •with cure,” and shall comprehend 

(8) The penalty of lOZ. imposed for non-residence, by 21 //. 8. 
c. 13. had been previously repealed by § 12. of 43 G.3. c, 84.; which 
latter act Avas itself repealed by the above section. 







therein all donatives, perpetual curacies, and parochial chapel ries. 
Thus, by § 81. no parsonage having a vicar endowed, see S. P. 
21/J. 8. r. 13. § 3J. anlc^ tit. or a perpetual 

curate and •without- cure of souls, shall be deemed a henejice within 
this act. 

From and after 10th July 1817, eveiy spiritual person (9) hold¬ 
ing any beiielice, who shall witliout any license or exemption, as 
by this act allowed, 'wilfully absent ///wav?^ therefrom (1) for three 
months together, or to be accounted at several times in one year (2), 
and abide elsewhere than at some other benefice, donative, ])cr- 
pctual curacy, or jiarochial chapclry of which he may be pos¬ 
sessed, shall, when his absence shall exceeil such periofl, and 
not six months, forfeit one ihirtl of the annual value (3), deducting 
thereout all outgoings except cunites’ salary of the benefice, &c., 
from which he shall absent himself; and when such absence shall 
exceed six months, but not eight, he shall forfeit one-half of such 
value; and when it shall t'xceed eight months, two-thirds; and 
when the whole year, three-fourths thereof; to be recovered in his 
majesty’s courts of record al Westminster or of Great Sessions in 
Wales (4f)f and no essoin, ike. allowed. The whole penalty shall 

(9) Eviclcuce that the defendant did several acts as parson, such as 
receiving tithes, &c. is sutficient without proving his admission, insti- 
titution, and induction. Jicvnn v. WiHiams, G 7'. It. 535. u. 

(1) The statute 21 i/. 8. r. 13. did not extend to a spiritual per¬ 
son not imlfnlhj absent: As, e. g. if there were no parsonage-liouse, 
fBuiler v. Goodalc, G Itep.‘2\ h. Cro. El. .500. Mo. .510. .S. C.), or if he 
be imprisoned without covin, or was removed by .advice of physicians, 
without fraud, for recovery of his health. (S. C. see Gibs. 887. 2 Bulst. 
18. acc.) 15ut sequestration of benefice with cure is no excuse for non¬ 
residence [Doe V. MearSi 1 Coivp. 129. Lqfft. 602); and an inform¬ 
ation without the word '■'•wilfully’ is therefore bad. Collins v. Vaughant 
Cro. El. 100. 

(2) In Calhcarl v. Hardy^ in error, K. B. 2 A/. 1*5’ S. ltep.534f. A 
similar wording of the 43 G. 3. c. 8*1. now repealed, was held to mean 
year “ from the time when the action is commenced but by §35. of 
this act a different regulation is introduced. See infra, 308 n. As to 
suing for penalty, see Com. Dig. i\t. Pleader, (2S. 23.); and as to 
time of absence not covered by licence, but pot amounting to three 
months, see note to § 45. As to several counts, see Fletcher v. Dick¬ 
enson, 2Bla. Rep.QOG. 

(3) The words, “ annual value,” in 43 G. 3. c. 84. now repealed by 
§ 1. of the above act, were held to mean, average annual value.” 
Cathcart, clerk, v. Hardy, in error, K. B. 2 M. S. .534. 

(4) No information on 21 II. 8. c. 13. lay at the assizes, Garland v. 
Burton, Sira. Rep. 1103. Andr. 291.; for 21 Jac. 1. c. 17. was never 
intended to give a new jurisdiction to the assizes, where they had it 
not before. So in Leigh v. Kent, 3 T. R. 3G2. B. II. held, after 
verdict, that an affidavit that the offence was committed in the county 
where the action was brought, and within a year before bringing it, 
according to 21 J. I. c. 4. wa/notniccessary in an action on 21 //. 8. 
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go to the person who shall inform and sue for the same, witli such 
costs of suit as are allowed according to the practice of tlie court 
where the action is brought. § 5. (5) 

Every spiritual person having any benefice, and no house of 
residence thereotj, and who has resided nine months of the year 
witliin the limits oi‘ his benefice, or of the city, town, place or 
parish in wliich his benefice is situate, (provided such residence' 
lx; within two miles from the church or chapel of his benefice,) 
shall not be liable to any penalties for non-rcsidcnce, nor obliged 
to tjike out any licence in respect thereof, but tJie same shall be 
deemed a legal resilience, and in all returns made by bishops, 
persons so residing shall be returned as resident. § 6. 

Houses purchased by governors of ijucen Anne’s bounty, 
though not situate within the parishes for which they arc ])ur- 
chiised, but ap})roved by the bisho]) by writing under bis hand 
and seal, and duly registered in the registry of the diocese, shall 
be deemed houses of residence a})pertaining to such benefices. 

In cases of rectories having vicarage.-, endowetl (.see § 81.), ll>e 
residence of the vicar in the rectory-house shall be deemed a 
legal residence, j)r()vided the vicarage-house be kept in proper 
repair to satisfaction of the bishop. § 8. ISuch rectories having 
vicai'ages endowed without cure, are not within this act. § 81. 

'I'he bishoj) in every ca.se where there is jiot a house of resi¬ 
dence belonging to any benefice within tlie diocese, may allow 
any fit house witliin or (if so contiguous n.s to be sufiiciently con¬ 
venient) without the limits of the benefice and belonging thereto, 
to be the house of residence thereof; and such allowance and 
adjudication in writing under hand and seal of the bishop shall 
be registered in the registry of the diocese, and such house shall 
be thenceforth deemed the house of residence for time being to 
all intents and purposes. § 9. 

By § 10. No spiritual person being chancellor, vice chancellor, 
or commissary of citlier university of Oxford or Cambridge, or 
being w'ardon or other bead of any college within such universi¬ 
ties, or holding any professorship or public readership within 
such univcrsitie.s, being actually resident within the precincts of 
such universities, or actually residing and reading lectures therein; 
no scholar under thirty years of age' abiding for study without 

c. 13.; however, the ofFciice must be laid in the proper county. /?/<//. 

N. P.196. 

(5) Tills (says Bishop Gibsoth in his comment on the penalty of 10/, 
imposed for a like offence by 21 //. 8. c. 13.) is a coercion on incum¬ 
bents which may be used by any person or persons w'hatsoever, and 
does not supersede or affect the right that the ordinary has, by the 
laws of the church, to punish non-rcsidence by ecclesiastical cen¬ 
sures ; wliicli, in case of obstinacy on the part of the incumbent, mtiy 
be carried to deprivation. Gibs. VrS7. and sec s. 25. 308. L 
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fraud at either university; no chaplain of the king or queen,- or 
their cliildren, brethren, or sisters, during so long as he shall 
actually attend in discharge of his duty as such chaplain in the 
household to which he belongs; no chaplain an^ archbishop or 
bishop, or temporal lord of parliament, or other person authorized 
by law to appoint chaplains (sec 21 //. 8. c, 13. § 14. tit. 

so long as sack chajdain, ^c. shall abide and dweU^ 
and daily attend, in actual perfonnance of his duty as such in the hou^- 
hold to Mohich he so belongs (6); and no chaplain to the house of com¬ 
mons, clerk, <;r deputy clerk of his majesty’s closet, or clerk or de¬ 
puty clerk of the closet of the heir apparent, or chaplain-general 
of his majesty’s Ibrces by sea or land, or chaplain of his majesty’s 
tlock-yards, while sictually attending and performing the duties of 

[Nota. 'fliis note was inserted in tlic fonner editions of Hurn as 
applying to the then existing statutes of residence : and is licre re¬ 
tained us elucidating the present enactments on tliis subject. Ed.] 

(6) No chaplain of any archbishop or bishop^ or temporal lords (f 
parliament] The service of the bishop is allowed by the canon law 
to be a sufficient license for non-residence; l‘'or the necessary care 
and business of a diocese do reeuiie, th.at tiie bishop should have the 
assistance of one or more clergymen. And since it is much easier to 
find a proper curate lo serve a ]nirisii, than a proper person to advise ' 
and assist the bishop in the general care of the diocese ; the law con¬ 
siders the person who abides witli the bishop for these purposes as 
more usefully employed, tium if he were co)ifmed to tiio care of one 
parish only, llisho)) Sherlock's charge in the year IT.'JS), p. 9. And 
the statute hath extended this exemption to other cases not expressly 
mentioned in the canon law; as to the chaplains of the nobility and 
great officers of the crown ; though cases of this kind had usually 
been dispensed with before the act: which dispensations were 
founded upon the gcncr.al power reserved to the bishop by the canon 
law, to dispense where there appeared to him to bee Just and reason- 
able cause. And since the virtue and example of great and potent 
families must necessarily have a great infiuciicc upon the manners 
and religion of any country ; it was thought reasonable to dispense 
with the personal attendance of an incumbent in his parish whilst he 
was employed in performing the offices of his function in such fami¬ 
lies. Id. p. 0, 10. 

During the time that they shall so abide and dwell without fraud or 
covin, in any of the said honourable household] The statute consi¬ 
ders the service of the chaplain in the household of his lord, ns the 
only ground of the exemption ; and it cannot be doubted (Dr. Sher¬ 
lock says) but that service is only meant as is proper and peculiar to 
the office of such chaplain. And therefore a mere retainer (he says) 
of a clergyman to be chaplain to a nobleman, unless he actually 
abides and dwells in the household, is no title to the exemption of the 
statute; and if one retained and titled chaplain abides in tlic house- 
liold to do any other service, and not the service of a chaplain, it is 
not such an abiding as the statute intends, but is fraudulent. Gibs. 

p. 10, 11. 
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such office I’espectively; no chaplain ol’tlie household of British tini» 
bassadors abroad; no chancellor, or vicar-general, or commissary, 
while performing the duties of their offices; no archdeacon while on 
visitation or otherwise engaged in his functions; no minor canon, 
vicar choralj m'py'icst vicar (7), or any other such like officer in any 
cathedral or colkigiato church during his actual residence within 
the precincts thereoti or of the town, &c. where the same is 
situated or its suburbs, and actually performing the duties ol’ his 
office; no dean, sub-dean, priest, or reader in his majesty’s chapels 
at St. James’s or Whitehall, (jr reader in his majtisty’s private 
chapels at Windsor or elsewhere, while rcsitling and actually 
performing the duty of a?iy such office respectively; no preacher 
in any inn of court oj- at the rolls; no bursar, treasurer, dean, 
vice-president, sub-dean, or public tutor or chaplain, or other 
such public officer, in any college or hall in Oxford, or Cambridge, 
during his official and actual resilience to perform the duties of 
any such office; no public librarian, public registrar, proctor, or 
public orator, or such like public officer, in either Oxford or C’ain- 
bridge, during like official and actual residence; no fellow of any 
college in such iinivcrsilies during the time for which he may be 
required to reside by charter or statute, am! shall actually reside 
therein; no warden, ])rovo.st, or fellow of Kton or Wiiuhesfei' 
colleges, or master of the Charter-house during the time he is 
required to reside, and shall sictually resiiie tl)t;rein or within tlie 
city, or town, or suburbs of such cily, &c. w^itbiii or near which 
the colleges are respectively situati', or as a jnastcr or usher in 
the colleges of Eton or Winchester, or of W est minster school, 
or ns principal or professor of the East India cidlege; and no 
persons sjHicially cxem]>t from residence under any acts ol’ par¬ 
liament not herel)y repealed: shall bo liable to an}’ ol'tbe penal¬ 
ties of this act for anv non-resideiicc dnrinn- any such period as 
afbresaitl on any benefice; but every sucli spiritual person with 
res|)cct to residence under this act shall be entitled to account 
such period as if he had legally resideilon some other benefice. (8) 
By iji II. Any dean during residence on bis deamy, or being* 
prebendarp (9) or canon, or holding any other ilignitv in any cathe¬ 
dral or collegiate chii*’ch, wlio shall reside any })eriod not exceed¬ 
ing four months witliin the year upon such dignity, may account 


(7) Sunciscdin;;’ 27 //. 8. 10. h. Com. J)/:!;. tit. Ks^lise, (N 4.) 

(8) As t(i rule to (liscoiUiie:..; ael ion lor penalty for non-resiclencc 

on iiotiticatiou ol'oxeiiiption, mo \Vii>^ld \. G Taunt. 4S. 

(‘q A prcbcii'.l wii-5 !u‘lcl to ;>'j a hc.iclicc w ithin IV> G.". c. S f. § 12. 
Calhcatl V, Hardy, in i nor, K.T’. 2 M. Sf S. //cy>. ,'521'., ami that act 
n.'fjiiired a prebendary to i csldt' on his prebend, although the statutes 
of his c .tliedral (lid no' refiaire it. Hardy v. V.alhcart, in C.P. 
.'5 Taunt. Ih'p. 2. See also IVriglii v. /.egge, G 'J'auut. 48. 'I’he Dean 
of fViudsors case, nmler that not. 
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such residence as a legal residence on some benefice; provided 
that any spiritual person holding any prebend, canonry, or dig¬ 
nity in any cathedral or collegiate church in which the year for 
the purfioses of residence is accounted to commence at any other 
period than the 1st of January, and who may keep the periods of 
residence required for two successive years, at such cathedral, &c. 
in whole or in part, between the 1st of January and 31st of Decem¬ 
ber in any one year, may account such residence, though exceed¬ 
ing four months in the year, as reckoned from the 1st of January 
and 31st December in any one year, as if he bad legally resided 
on some benefice. 

By §12. The bishop of the diocese in which any benefice is 
locally situate may license any longer period of non-residence 
thereon, of any prebendaiy, canon, or other person holding any 
dignity in a cathedral or collegiate church, in any case in which 
it shall appear to him from his owm know'ledge (if such cathedral 
is within liis own diocese, or if not, by certificate of the bishop of 
the diocest^ where it is locally situate,) to be required for the 
performance ol' the duties in any such cathedral or collegiate 
church ; provided that every such jjerson shall during such period 
reside on such dignity'. 

By § 13. No persoti appointed to any prebend, canonry, or 
dignity before this act passed, viz. 10th July, 1817, shall be subject 
to any penally lor non-residence on any benefice during his actual 
residence on such tlignity. 

By § 1 If. Every spiritujil person having any house of residence 
on his benefice who shall not reside thereon, shall, during period 
or periods of non-residence, whether for the whole or part of a 
year, keep the same in good repair; and if lie neglect so to do, 
and on monition from tlie bishoj) in whose diocese it is locally 
situate, shall not put it in repair according to, and within the 
time therein mentioned, to the satisfaction of the bishop, and to 
be certified to him upon such survey and report as shall be 
required by the bishop in that behalf, shall be liable to the pe¬ 
nalties of non-residence, notwithstanding exemption or license, 
during the time such house is out of repair, and until it has been 
put in good repair to the satisfiiction of ihp bishop. (See Gibs. 
887.) 

By § 15. Any bishop, on apjilication by petition in writing 
(see § 18.) by any spiritual person, or by any fit jierson on behalf 
of any such person having any benefice locally situate within his 
diocese, upon such proofs as to any facts stated in such petition 
as such bishop may think necessary, and shall requii-e by affi¬ 
davit made before any ecclesiastical judge or his surrogate, or any 
justice of peace, or magistrate, or master extraordinary in chancery, 
(which oath any such ecclesiastical judge, &c. is hereby’respectively 
required to administer,) may grant in the cases herein enumerated, 
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grant such license, shall be forthwith transmitted to the arch> 
bishop of the province, who shall forthwith by himself, or by 
some commissioner or commissioners appointed from his bishops, 
by writing under his hand, (and who are therefore authori 2 ed 
to execute such commission,) examine into the case, and make 
such enquiries as to any particulars relating thereto, as he may 
think necessary; and after such enquiries made by himself, or 
where made by commissioners, after return of the substance 
thereof in w’riting to such archbishop, he shall thereupon allow 
or disallow such license, or alter the same in the whole or in 
part, as to the period for which the same may have been granted 
or otherwise, and likewise as to the curate’s stipend, as seems fit 
to him; and no such license shall be gootl, unless it is allowed by 
such archbishop, such allowance being signified by his signing 
the same, and the cause of granting the same need not be*stutcd. 

By § 17 . The death or removal of the bishop shall not void any 
licenses by him granted, but the same shall be good, unless re¬ 
voked by any successor. 

By $ 18. Every ap})lication to the bishoji for licensg for non¬ 
residence, shall be in writing, signed by the applicant, and shall 
state whether the party will perform the duty hinisell'; and if so, 
where, and at what distance he intends to reside; or if he intends 
to employ a curate, it shall stale the salary to be given him, anti 
whether the curate will reside in the parish; anti if so, whether 
in the parsonage-house; and it* he does not intentl to reside 
therein shall state at what distance therefrom, and .at what place 
he will reside, and whether such curate serves any other parish 
as curate t>r incumbent, or has any ecclesiastical ju’eferraent, or 
holds any donative, perpetual curacy, or chapelry, or officiates 
in any other church or chapel, and also the gross annual value 
of the applicant’s benefice; and such license shall not be granted, 
unless the application contain a statement of the above particulars; 
and all such applications and specifications shall be filed by the 
registrar in a separate book, of which no inspection or copies 
shall be made, except by leave in writing from the bishop. 

By § 19. During the vacancy of any see, such licenses may be 
granted by the vicar-general of the diocese; or in case the bishop 
cannot exercise in person the functions of his office, the same 
shall be exercised by the person lawfully empowered to exercise 
his general jurisdiction in the diocese. 

By} 20. Any bishop who has granted any license for non¬ 
residence as above, or his successors, may revoke the same if he 
thinks fit, but the spiritual person may appeal as in § 1.5. and the 
archbishop appealed to may order such reasonable fees and charges 
to be paid by the appellant for any such proceedings as he shall 
in his discretion think fit; but no license for non-residence shall 
continue in force above three years from its being granted, or 
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after 31st December in the second year after that in which it was 
granted. (4*) 

By § 21. Every bisliop granting or revoking any license for 
iion-resideiicG under tliis act, shall within one month after cause 
a copy of every such license or revocation to be filed ^ in the 
registry of his diocese; and the registrar shall make an alpha- 
betical list to be entered in a book and ins))ected by all persons, 
on payment of 3s. only ; and a copy of every such license with 
mspect to any benefice shall be transmitted by tlie spiritual per¬ 
son to whom it w'as granted to the churchwardens of* the parish, 
See. to vvhicii it relates, within one month after grant thereof; 
and every bishop revoking any license shall cause such revo¬ 
cation to be transmitted to a church warden of the parish or place 
to which it relates, to he deposited in the parish chest; and every 
registrar neglecting to enter the same shall forfeit for each 
neglect 5/., to be recovered to the use o(* the informer in the 
same way as other penalties hereby iniposetl may be; and a copy 
of every such license or revocation shall likewise be produced 
by the churchwardens, and publicly rtiad at the visitation for the 
district next succeeding such grant or revocation. 

By § 22. Every archbishop who shall in his own diocese 
grant or allow, or ap})rove as herein directed, any license in cases 
not enumerated herein, shall annually, before 31st January, 
transmit to his majesty in council a list of all such licenses 
so granted, allowed, or so approved, in the year ending on Sfst 
December preceding; and shall specify therein the reasons that 
induced him to grant or approve the same, with the reasons 
trunsmitted to him by the bishops for grouting same; and his 
majesty may by order in council revoke and annul any such 
license; and if it is so revoked, a copy of any such order shall be 
sent to the archbishop granting or approving such license, who 
shall transmit a copy thereof to the bishop of the diocese where 
the license was granted, who shall file a copy of the mandatory 
part in the registry of his diocese, and deliver a like copy to the 
churchwardens of the parish to which it relates, as in $ 21.; and if 
granted by the archbishop, he shall file and deliver such copies 
ill his own diocese; but such license, although so revoked, shall be 
deemed valid for the period between its grant and revocation. 

By §23. Every bishop, on or before 25th March in every 
year, shall make a return to his majesty in council of every 
benefice within his diocese, and the name of the several persons 
holding the same, specifying those who have and those who have 
not resided by reason of any exemption under this act; or of any 
license granted by such bishop for any and what causes enu¬ 
merated by this act, and also of all persons not having any sucli 



exemption or license, who have not resided on their respective 
benefices, as far as the bishop is informed thereof; and also the 
names of all curates licensed to serve the benefice of any non¬ 
resident incumbent, and whether the gross annual value of any 
benefice amounts to or exceeds 300/. per annum, or nofc; the 
amount of the curate’s salary, and bis place of residence and 
every spiritual person non-resident by reason of exemption, or 
resktent on anotlier benefice, for which they need not take out 
any license under this act, shall, within six weeks after 1st 
January in every following year, notify the same in writing under 
his hand to the bishop of his diocese, s])ecifying the nature of 
such exemption, and whether the gross annual value of the bene¬ 
fice on which he is non-resident amounts to or exceeds 300/. per 
annum or not; and every spiritual person having more than one 
benefice, and residing on one of them, or residing during any 
part of the year on any dignity, or in perfornmnee of the duties 
of any office in any cathedral or collegiate church, or who are 
non-resident for any period of the year for any of the causes of 
temporary exemption specified in this act, shall in like manner 
and within like period in each year notify the same. 

By § 24. Persons neglecting to make such notification within 
the time in the last section shall forfeit 20/. for each offence; to 
be levied by order of the bishop by sequestration (if not paitl 
after monition to pay same) out of the profits of the benefice in 
respect of which such neglect is incurred; to be applied, accord¬ 
ing to direction of the bishop, in charity, provided he may remit 
or order payment of any part f)f the ])cnalty (in same way as in 
§ 26. allowed) for non-coinplianco with ordei’ for residence. 

Nothing in this act shall exempt any spii‘itual person from 
ecclesiastical censui’cs for non-resitlence without license, or affect 
any proceedings hereafter to be instituted in any ecclesiastical 
court, in relation to non-residence of any person holding any 
benefice, wlio is not licensed for nor has other lawful cause for 
absence, in order to inflict same; providctl no proceetlings l)e 
admitted in any ecclesiastical court against such spiritual person 
for such non-residence not exceeding throe months in one year, 
excej)t at irtstance of tlie bishop of the diocese where the benefice 
not resitled on is situateii. § 25. 

If any person holding any benefice and being licensed, or 
having other lawful cause of absence, does not sufficiently reside 
on the same, the bishop may issue a monition to lum forthwith 
to reside thereon and perform the duties thereof, and to make a 
return to such monition within a time therein limited; so as there 
be thirty days between the time of delivering the same to such 
person or leaving the same at his then usual or last place of 
abode, or if not there to be found, then witli the officiating 
minister or one of the churchwardens, and also at the house of 





resilience (if any) belonging to any such benelice, '^whidi sach 
person is required by such monition to go and reside, and; the 
time specified in such monition for making a return thereto; 
and a copy of every such monition shall immediately on its issue 
be filed in the registry of the bishop’s court, and shall be open 
for inspection on payment of ; the person to whom such mo¬ 
nition is directed shall make return into such registry within the 
time specified, there to be filed, and the bishop may reejuire such 
return to be verified on oath of such person and otliers, before 
some surrogate, justice of peace, or master extraordinary in 
chancery, who shall adniinisler the same on application for that 
parpr)se; and in every case where no such return is nnulc, or 
where it docs not state satisfactory reasons for non-residcnce, or 
where tlie same or any of the lacts therein shall not be so veri¬ 
fied on oath when retjniretl, the bishop may issue an order in 
writing under his haiul and seal, reejuiring such spiritual person 
to reside as aforesaid within thirty days after such order in writ¬ 
ing or delivery of a copy thereof as herein-before required in case 
of monitions. § 26. 

In case of non-compliance with such order, the bishop may 
sequester the profits of the benefice ol' such spiritual person till 
it is conqdicd with, or good reasons stated and proved for non¬ 
residence ; and may by order under his hand, filed as above, 
apply such profits, after deducting the expences of serving 
the cure, in such way as he deems fit: in the first place, to pay 
the expences of such monition and sequestration; in the next, 
,U)wards augmentation anil improvement of any such benefice, or 
the house ol residence, buildings, apjnn tenances, or glebe there¬ 
of; and may direct tlie same or ])art thereof' to be paid to the 
governors of queen Anne's boiinly, tin' augmentation of the 
maintenance of ])o<)r clergy, to be a})plied for the pur[)oses of 
such augmentation as such hishoj) shall, under all circimistances, 
think fit; and any such bishop, within six months after such 
order for sequestration, or after any money actually levied, may 
remit to sucli spiritual person any jiart of siicli scquestei ed profits, 
or cause any part thereof that has been paid to such governors 
of ijueeu Anne’s bounty, to be repaid him by order under 
the hand of such bishop, out of any money then or next com¬ 
ing into their hands, in any case where by reason of subsequent 
obedience to monition or order, or after stating and proving 
SLiflicient reasons as above, such bishop shall think the same 
proper; provided such spiritual person may within one month 
after order made appeal against such sequestration to the arch¬ 
bishop of the province, who by himself or his commissioner or 
. commissioners appointed fi'om among his bishops, under his 
hand and seal, shall I'orthwith enquire into same, and make such 
order therein relating thereto, or to the profits so sequestered for 
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the return of the same, or any part thereof j or otherwise, as under 
all circumstances he shall deem fit after such enquiry made by 
himself or the substance thereof returned in writing to him by 
such commissioner, &c., provided such appellant shall give se^- 
curity to bishop for payment of such reasonable expenc^* of 
appeal os the archbishop or his commissioners, &c. shall awai'd; 
and proviitcd that no order for sequestration shall be put in force 
^lending such appeal. § 26. 

By § 27. Every person who shall forthwith return to resi¬ 
dence, in obedience to monition, and the {>vofits of whose bene¬ 
fice arc not sequestered, shall nevertheless pay all costs attending 
the same; to be levied in the same way as any costs may be 
levied on any spiritual person under this act. 

If any person not licensed under this act to be absent from bis 
benefice, or not having lawful cause of jibseiiee therefrom, shall, 
in obedience to any such monition tir order, and before or after 
sequestmlion, have begun to reside on his benefice, and shall 
within six months after such coinmeiicenient to reside, w'ithont 
leave of the bishop, begin to absent himself, siieli bishop may 
again sequester and apply the profits of his benefice iv* in 
§ 26. w’ithout issuing any other monition or order, and may so 
proceed in like cases from time to time as occasion re(juires, 
provided that such party may again appeal i^igainsl such seijues- 
tration in like manner as before directed; but such sequestration 
shall nevertheless be in force during such appeal. § 28. 

Where any spiritual person has become subject to any 
penalty for non-resitlence, the bishop of the diocese within which 
the same has arisen may proceed against him for such past non¬ 
residence, and levy the penalties incurred thereby by moiiitiuii and 
sequestration ; anti may direct ap))lication thereof in like manner, 
and with like regulations anti powers of remitting or ordering 
repayment of any part of such penalties, as directed in cases oi‘ 
non-compliance with any order of resitlence. § 29. 

Where any archbishop or bishop has proceeded by monition 
to recover the penalties of more than one third the value of such 
benefice for any noii-residencc exceeding six moni:hs in the 
year, and has remittecl the same in whole or in part, such arch¬ 
bishop, &c. shall forthwith transmit to his majesty in council, anti 
such bishop to the archbishop of his province, a list of such 
cases as have occurred in his or their respective dioceses, speci¬ 
fying the nature anti special circumstances of each case, and 
reasons for the remission, as in §16.; and his majesty, or the 
archbishop, as the case is, may allow or disallow such remission 
in the whole or in part, in the same way as licenses for 
non-residence. (See §15.) Provided .always, that the arch-, 
bishop’s decision in cases traiisinilted to him from any hisliop 
is final. § HO. 



If the l)enefice of any spiritual person shall continue for two: 
years under any sequestration made under this act for disobe¬ 
dience to the bishopfs monition requiring him to reside on> his 
benefice, or shall mciir under this act three such sequestrations 
in two years, (such spiritual person not being relieved therefrom 
on appeal,) the benefice not resided on shall be void; and the 
bishop shall give notice thereof to the patron, who may present 
any other than the same spiritual person. § 31. 

By § 32. All contracts for letting the house of residence, or 
buildings, gardens, orchards, and appurtenances necessary to the 
convenient occupation of the same, belonging to any benefice, 
to which house any spiritual person is required, by order of the 
bishop, to proceed and reside therein, or which is assigned as a 
residence to any curate by the bishop, shall, on serving a copy 
of such order or assignment on the occupier thereof^ or left at 
the house, be null and void; and a copy of such order, &c. shall, 
immediatclv on its is;,no, be transmitted to one of the church- 
wardens or such other })crson as the bishop thinks fit, and by 
him forthwith served on such occupier, or left at the house; and 
any person continuing to lK)ld the same alter the day appointed 
by such order for the residence therein of sucli spiritual person, 
or which shall be specified in any such assignment, and after 
service or leaving such cojoy as above, shall forfeit 4-Os. for every 
day which he shall, without permission of the bishop in writing, 
wilfully continue to hoUl the same, together with the expence 
of serving such order, if specially served, to be allowed by the 
bisho]), and recovered and applied as the non-residence penalties 
are directed to be recovered and applied under this act; and the 
spiritual person so directed to reside, or curate to whom such 
residence is assigned, may apply to any justice or magistrate 
for a warrant for taking possession thereof, who, on production 
of the order for such possession, shall thereupon give a warrant 
for the same; and possession may thereupon be taken, at any 
time in tlie day-time, by entering it by force if necessary, without 
other proceeding by ejectment or otherwise. 

No spiritual person is liable to any penalties for non-residence 
during the time such tenant shall occupy t^ich house of residence, 
and building, &c. $ 33. 

After passing this act (viz. lOtli July, 1817,) no oath shall be 
required to be taken- by any vicar in relation to residence on his 
vicarage § 34. 

% § 35. No penalty shall be recovered against any spiritual 
person nnder this act other than such as were incurred within 
a year ending on the 31st of December immediately preceding 
the commencement of any proceeding or action for recovery 
lliereof. 

By § 36. Every penally for non-residence under this act, 
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in respect of which no proceeding shall have been had by 
monition before the 1st of April next after the year in which 
the same shall have been incurred, may be recovered by action 
or suit in the manner by this act directed. 

By § 37. No action of debt for recovery of,penalties under 
this act shall be commenced or filed in his majesty’s courts 
of record at Westminster, or great sessions in Wales, until the 
1st of May after the expiration of the j'ear in which the oftence 
took place. 

For the purposes of this act the year shall commence on the 
1st of January and conclude on the 31.st of December, both 
inclusive. § 38. And the months herein named shall be deenied 
calendar moutlis, except in any case where a njonth is to be 
made up of different periods less than a month; in every wliicli 
case thii’ly days shall be a month. § 35). 

By §40. No writ shall be sued out, nor copy of any process 
served, at suit of any informer, on any spiritual persons for any 
penalty incurred under this act, till a notice in writing of such 
intended writ or process shall have been left at the usual or last 
place of his abode, and also to (he bishop of the diocese, by 
leaving it at the registry, by the attorney or agent of the partj^ 
intending to sue the same out, one calendar month before suing 
out or serving the same; in which notice shall be clearly ex¬ 
pressed the cause ol’ action and the penalty to be .sued for, and 
indorsed with the name and abode of the attorney; and no such 
notice .shall be given bof<M*e the 1st of Ajnil, in the year next 


after ariy ]n*nalties have In cn incui'r( •!. 

No plaintiff shall recover in .‘•uch actif)!! Avithonl proof made 


that such notices were given ; :md in dcIliiJt thereof^ deiendant 


shall have a verdict with ch'uble costs, v'- tJ. 


And no evidence shall 


be permitted to be given by plaintiff at tiial any sncli action, 
of any cause of action, except that cajute.lned in bis notice. §42. 

Any spiritual person sued for .such jitauilties may, with leave 
of the court, at any time bel’ore issuer joined, pay into court such 
sum ns lie .sliail see fit; ulu;reu[)oii [iroceedings tlicreon shall be 
bad as in other actions where defendant is allowed to pay money 


into court. § 43. 

By §41-. I’lie court where such action is pending for reco¬ 
very of any jienalty for non-re.sidcnce under this act, shall on ap¬ 


plication made for that purpo.se, require by* rule or order of the 
court, or of any judge thereof the hi.shop of the diocese within 
which the benefice is locally situate, or to w horn the same is sub¬ 
ject, occo|’ding to this act, to certify in w riting under his hand, to 
such court, and iJso to the party named for that purpo.se in such 
rule or order, the reputed annual value of such benefice; and 


upon such rule or order being lell with such bishop or liis regis¬ 
trar, he sliall certify accordingly; and such certificate, in all subse- 



quent proceedings on such action or information, shall be received 
as evidence of the {uiniiul value of the benefice, for the purposes 
of this act, but without prejudice to the admissibility oj; effect of 
other evidence respecting the real value thereof. 

By § 45. license for non-residence, and other licenses 
granted under this act, may be pleaded in bar of any action for 
penalties under this act; and if after such plea pleaded, plaintiff, 
discontinues, defendant shall have double costs, with usual remedy 
to recover same; and the court or a judge thereof may, on ap- 
))lication, order that plaintilf shall give security for payment of 
such costs, and that proceedings shall be staid till such security is 
given as the court, &c. think lit. (5) 

Provided that if at the time of filing any monition reijiiiring 
any spiritual person to reside on his Ixmefice, or to recover the 
penalties for past non-residence, no notice of action for any pe- 
nnltv shall have been aii eadv given as above, then no such action 
or infonnatiuii .shall afterwards he brought for any penalty in¬ 
curred before mouilion issued, or linring proceedings had under 
it; and if any siicli action, itc. is so brought, delendant ma}’^ 
plead in bar a monition issued for the same benclicc ; and unless 
on application to court llic .saine is disp,enscd with, .shall on plead¬ 
ing siicli matter file an afiiilavit, staling the jieriod specified in 
such monition, and that he believes the bishop is proceeding there¬ 
on to make it effeciiial, otiua'wise the jilea shall he bad. § 46. 

No penalty or costs incurred by any spiritual jierson for non- 
residiMice shall be levii'd by execution on the body wliUst they 
hold the same or another benefice, out ol’ the profits ol which it 
can he levied by secjueslralion within three years ; and in case the 
hotly is so taken, the coiirl or judge thereof shall, on application 
made, discharge the }>arly, if it appears to his satisfaction that the 
[lenaky and costs can be so levied. § 47. As to Residence an Pe~ 
aiUars^ see 

General provisions of 57 G. 3. c. 99. In all cases where 
proceedings under this act arc directed by monition and seques¬ 
tration, such monition shall issue under the liand and seal of the 
bishop; and being thily served, shall be returned with a certificate 
of service into the registry of his consistoyial court; wlicrcnpori 
the party monished may show cause by affidavit or otherwise, 
jigainst the sequestration issuing, and nnle.ss good cause is shown 
to the contrary, sequestration shall issue under seal of such con- 
sistorial court in tlie usual form. § 75. 

(5) Though a license for iion-rcsidencc granted under 54Cr. 3. 
c. 54. (now Exp.) did not cover the whole of the period for which 
[tcnalties were sought to be recovered, yet if there he not sufficient 
time left uncovered to subject the incumbent to a penalt)', the court 
of C. P. will interfere to stay the proceedings. JVpnn v. Kai/f 1 Marsh, 
387. 5 Taunt. 843. S. C. and see 308 a. note (8). 
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Hospitality 
to be kept 
by non-re¬ 
sidents. 


By § 76. The bishop of any diocese in which any spiritual 
person shall hold any dignity or benefice, or serve as stijiendiary 
curate, m^^y recover any penalty incurred under this act in a sum¬ 
mary way, by monition and sequestration issued as in § 26., with 
like powers of remission and repayment as in cas%of penalties for 
non-residence; providfi^ the party against whom such prbceetl- 
iiigs are had by the Wsfiop, shall not be subject to any action at 
law, by any informer or other person, for recovery of any penalty 
for the same offence for which such proceeding has been so hatl 
by the bishop. 

Any fees or costs incurred or directed to be paid by any spir¬ 
itual person under this act, and remaining unpaid for twenty-one 
days after demand in writing, left at the usual or last place of 
abode of the spiritual person liable to payment thereofj may be 
recovered by monition and sequestration to be issued as by this 
act directed. § 77. 

No commission issued by any bishop to any commissary to 
administer the oaths required to be taken by any curate, for the 
purpose of any license granted under this act, shall be subject to 
stamp duty. § 79. 

Nothing herein shall affect his majesty’s present prerogative 
in granting dispensations for non-residence on benefices. § 80. 

No parsonage that hath a vicar endowed, or a perpetual curate, 
and without cure of souls, shall be deemed a benefice within this 
act. §81. 

No archbishop or bishop having any benefice shall be liable 
to penalties for non-residence thereon, provided tliat if he hold 
any benefice in commendum with his archbishopric or bishopric, 
he shall appoint a resident curate tinder this act. § 82. 

This act shall not affect any right, powers, or authority already 
vested in any archbisho}> or bishop under any statute, canon, 
usage, or otherwise how'soever. § 83. Or any act or other law 
for due celebration of divine service in any church or chapel, or 
for discharge of any other duty of any rector, vicar, or person 
holding any benefice by himself or his curate. § 84. This act 
shall not extend to Ireland. § 85.] 

4. Pcccham. We (fo decree, that rectors voho do not make 
pei'sonal residence in their churches, and voho have no vicarSy shall 
exhibit the grace of hospitality by their stewards according to the 
ability of the church; so that at least the extreme necessity of the 
poor parishioners be relieved; and they who come thcrcy and in 
their passage preach the word of' God, may receive necessary sus¬ 
tenance, tliat the churches be not justly forsaken of the preachers 
through the violence of want; for the workman is worthy of his 
meat, and no man is obliged to warfare at his own cost. 

Who do not make personal residence^ That is, although they 
be licensed to non-residence by their bishops or others to whom 
it appertaineth. For if they be non-resident without license. 
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iliey are not only bound to the observance of' this constitution, 
but otherwise may be proceeded against accordhig to law, jLiud ., 
132. ^ 'js 

And wAb have no vicars'] This intimates, that they who have 
vie^s in theie^iiehces are excused from personal residence: 
And this may be well admitted, vvhere.t|^ parish churdi is an¬ 
nexed to a prebend or dignity; for then the principal is excused 
by the vicar from personal residence ; and the reason is, because 
he is bound to reside in his greater benefice. But this reason 
(said Tdndwood) doth iu)t hold, where in a church there is a 
rector and vicar, which church doth not depend on any other 
church; wherefore he who hath such church is not excused from 
residence by the vicar which he hath there; Nor doth it make 
against this, ■if'it be alleged, that such rector hath not the cure ol' 
souls, but the vicar; for habitually, and in propriety, the cure of 
souls is in the principal rector; and in the vicar only, as to the 
exercise and effect thereof. Lind. 132, 

Who come there, and in their passag^e preach the word of God] 
This constitution w’as made by Pcccham, in favour of his own 
brethren tiie friars, who travelled under the pretence of preach¬ 
ing. Lindwood here bears hard upon them, for sauntering up 
anti down in the parishes where they preached, and begging the 
people’s alms after they had received what was sufficient at the 
parsonage-house. Johns. Pecch. Lind. 133. 

Preach the word (f God] That is, if they be licensed and 
luwlully sent to preach. lAnd. 133. 

[5. J}y57Cr. 3. 6.9.9. §1. so much of 13^/. c.20. and 14 AY. 
c,ll. as related to leases of benefices and livings, was repealed. 
See 13 a:/, c.20. iLmjfeci.] 

And here the question comes to he considered. How far these 
stjitutes, [21//.8. C.13. 2.'3//.S. c.l6. 28//.8. t:.12. and 33//.8. 
c. 28.J taken together, tlo supersede the canon law*, so as to take 
.away the power which the ordinary had before, of injoining resi¬ 
dence to the clergy of his diocese on pain of ecclesiastical cen¬ 
sures ; and in case of obstinacy on the jjart of the incumbent, of 
proceeding to deprivation. (G) It seems to be clear, that befi>re 
these statutes, the bishops of this realm had and exercised a power 
of calling their clergy to residence; but more frequently, they did 
not exert this power, which so far forth was to the clergy a virtual 
dispensation for non-residence. But this not exerting of their 
power was in them not always voluntary; for they were under 
the controlling influence of the pope, who granted dispensations 
of non-residence- to as many as would purchase them, and dis- 
}7oscd of abundance of ecclesiastical preferments to foreigners 
who never resided here at all. 7Yie king also, as appears, had 
a power to require the service of clergymen; and consequently 

(6) Gibs. 887. See iDepritiarion, note. 
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in isudi ca$e to dispense with ibhein for notioresklenej^ upda Uieiitt 
benefices. Th& power of the kin^ is rescrvdd to him by tlsfife 
afo^said act of the 21. JF/, 8. c. 18. [§ 29.] But it is the power of 
dispensa^on in the two former, cases which, is .hitended to be* 
C 309 3 taken away, namely, by tlie bishop, and by th|pope; auj^.djy ■ 
the said act residence i^njoiiied to the clergy uncmr the penalty > 
therein mentioned, nd^itlistanding any dispensation to the cbn*» * 
trary from the court of Rome or elsewJiere ; with a provis<j»> 
nevertheless, that the said act sluill not extend nor be prejudicial ^ 
to the chaplains and others therein s})ecially excepted. It is 
argued, that this act being made to rectify what had been insut« . 
ficient or ineflectuul in the canon law, and inflicting a temporab 
penalty to iiiforcc tlie obligation <jf residence, the parliani^^li 
intended that the said act should be from thenceforth, if not 
sole, yet the principal rule of proceeding in this jiarticular j afld 
consequently, that the persons exce})ted in the act need no other > 
exemption than what is given to them by the act of their non-' 
residence. Unto this it is answered, that the intention of tlie act 
was not to take away any j)ower which the bishop had of injoin*. 
ing residence, but the contrary; namely, it was to take away ' 
that power which the bisho}) oi* })ope exercised of granting dis¬ 
pensations for non-rcsillence; that is to say, the act left to them 
that power which was benelicial, and only took from them that • 
which tended to the detriment of the church ; and consequently, 
that the bishop may injoin residence to the clergy as lie might 
before, only he may not dispense with them as be did before for r 
non-residence. Ajid indeed, liom any thing that appears upon 
the fiice of the act, the contrary supposition .seemeth to 
somewhat hard against the rule which liath generally been ad¬ 
hered to in the construction of acts of parliament, that an act of - 
parliament in the affirmative doth not take away the ecclesiastical . 
jurisdiction, and that the same .shall not be taken away inanyiict 
of parliament but by express words. It is tlierelbre furtlier* 
urged, that the three subsequent acts do explain this act, and by 
the express words thereof (lo establish the foregoing Jriterpreta^ 
tion. In the first of the three it is said, that the persons therein . 
mentioned may retain one chaplain nckich may be absent frwn Ms < 
henejice, and not residJsnt upon the same i in the second, it is said,. 
that persons above forty years of age residing in the universities ( 
shall not be excused of their nan-residence, and again that persons' > 
under forty years of ago shall not enjoy the privilege of nan-residence i '■ 
contained in the proviso of the said farmer act, unless they peidormUi 
the common exercises there, and the like, which implies, that,if*.i 
they do this, they shall enjoy such privilege: and in the third, 
it is said, that the persons therein mentioned may retain onn^ 
chapX&in. ^hich map be absent f'am his ben^ce, atitil non-residenf.a 
upon the sagne; and it is hot to be supposed, that tbe.pRdiain4iik;, 




int^ded a ^eater pHIvile^ to the elmplains the in!ei''iot‘ 
officers menuoned in the said last act, than to the chaplains 'of 
the royal family and, principal nobility mentioned in the^rst 
Unto this the most apposite answer seemeth to be, that it is not 
expressed absolijy^ly'lh any of the said three acts, that the chap*' 
laiiisor others therein mentioned shall enj^the privilege of non* 
residence, or may be absent from their benefices, and not resident 
upon the same; but only this, that they may be absent or non* 
resident as aforesaid, f/te said statute made in the said twenty^rst 
year, or any other statute or ordinance to the contrary notwithstand¬ 
ing, So that they are only exempted thereby from the restraints 
introduced by the statute law ; but in other respects are left as 
tb^ were before. — But concerning this, although it is a case likely 
eoC^h to happen every day, there hath been no adjudication. 

Bishops were not punishable by the statute of the 21 JET. 8. for Reaidenc® 
non-residence upon their bishoprics [unless they were also arch- of i^****®?** 
deacons, deans, or other inferior dignitaries not excepted by that [ 313 ] 
statute by commendam; 4n which case they were, as such, punish¬ 
able by that statute for non-residence (7)]: but although an arch¬ 
bishop or bishop be not tied to be resident upon his bishopric by 
the statutes; yet they arc thereto obliged by the ecclesiastical 
law, and may be compelled to keep residence by ecclesiastical 
censures. Wats. c.SI. [Com. Dig. txt.Esglise, (N 4<.)]] 

This, by a constitution of archbishop Langton: Bishops shall * 
be careful to reside in their cathedrals, on some of the greater 
feasts, and at least in some part of Lent, as they shall see to be 3 

expedient for the welfare of their souls. IJnd. 130. [See tit. 

Il3t0jbop0, III.] 

And by a constitution of Otho : What is incumbent upon the 
venerable fathers the archbishops and bishops by their office to 
be done, their name of dignity, which is that of bishop {episcopus) 
or superintendant, evidently expresseth. For it properly con¬ 
cerns them (according to the gospel expression) to watch over 
their flock by night. And since thej^ oughf to be a pattern by 
which they who are subject to them ought to reform themselves, 
which cannot be done unless they show them an example: we 
exhort them in the Lord, and admonish thgm, that residing at 
their cathedral churches, they celebrate proper masses on the 
principal feast days, and in Lent, and in Advent. And they 
shall go about their dioceses at proper seasons, correcting and 
reforming the churches, consecrating, and sowing the word of 
life in the Lord’s field. For the better performance of all which, 
they shall twice in the year, to wit, in Advent and in Lent, cause 

(7) Gibs. 886. The stat. 57 G. 3. c. 99. impeufes no new obligation 
of residence on them as bishops; and by § 82. excuses them from 
the penalties of non-residence on any benefices held in commendam, 
on their appointing a resident curate under that act. 

vox., II r. 
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to be read unto them the protessiou which they innde at tlieii' 
consecration. Athon, 55. 

And li}) o- constitution of Othohon : Although bishops know 
themselves bound as well by divine as ecclesiastical precepts to 
personal residence with the flock of God connnitUtd to them; yet 
because there are some who do not seem to attend hereuiito» 
therefore we, pursuing the monition of Otho the legate, do ear¬ 
nestly exhort them in the Lord, and admonish them in virtue ot 
their holy obedience, and under attestation of the divine judg¬ 
ments, that out of care to their flock, aiicl for the solace ol the 
churches espoused to them, they bo duly present, especially on 
solemn days in Lent anti in Advent; unless their absence on 
such days shall be retiuired for just cause by their superiors. 
Athon, 

7. Can, 42. Every, dean, master, or warden, or chief governor 
of any cathetlral or collegiate church, shall be resident in tlve 
same fourscore and ten days conjnnctim or divisim in every year 
at the least, and then shall continue there in preaching the worti 
of God, and keeping good hospitality; except he shall be other¬ 
wise let with weighty and urgent causes to be approved Inj the 
bishop of the diocese, or in any other lawful sort dispensed with. 

To be apjrroxrd. btj the bishop'] liy the ancient canon law, jier- 
sonal attendance on the bishoj), or study in the university, was a 
just cause of non-residence; and as such, notwithstanding the 
non-residence, intitlei! them to all profits, except quotidians, 
Gibs, 172. 

ti. Caxi. 44. No prebendaries nor canons in cathedral or col¬ 
legiate churches having one or more benefices with cure (and 
not being residejitiai ies in the same cathedral or collegiate 
churches), shall, under colour of their said prelrcnds, absent 
themselves from their benefices with cure above the space of one 
month in the year, unless it be for some urgent cause, and certain 
time to be allowed by the bishop of tlu; diocese. And such oi‘ 
the said canons and prebendaries, as by the ordinances of the 
cathedral or collegiate clnirche» do stand bound to be resident Jii 
the same, shall so among theinselvis sort and proportion the 
limes of (he year, concerning residence to be kept in the said 
churches, as that some of them always shall be personally resi¬ 
dent there; and all those who be, or shall be resideutiaries itt 
any cathedral or collegiate cliurch, shall, after the days of tbeii*> 
residency appointed by their local statutes or custom expired, 
presently repair to their benefices, or some one of them, or to 
some other charge where the law requirdli their presence, there 
to discharge their duties according to the laws in that case pro¬ 
vided. And the bisliop of the diocese shall see the same to be 
duly performed ami put in execution. 

So that besides the general laws directing the residence of 



otliet* clergymen, these dignitaries liave ttnotlier law p^tiliar to 
themselves, namely, the local statutes of their respective-fbunda^ 
tions, the validity of which local statutes this canon suppoaeth and 
affirmeth. And with respect to the new foundations in particular, 
the act of )7ar1ii^ent of the 6 j^n. c. 21. enncteth, that their local 
statutes shall be in force, so far as they allft not contrary to the 
constitution of the church of England, or the laws of the land. 
This canon is undoubtedly a part of the constitution of the church: 
So that if the canon interfereth in any respect with the said local 
statutes, the canon is to be preferred, and the local statutes to be 
in force only so far forth as they are modified and regulated by 
the canon. 

9. There doth not aj)pear to be any difference, either by the 
ecclesiastical or temporal laws of this kingdom, between the case 
of a rector and of a vicar concerning residence; except ojily that 
the vicar [was before 57 O. 3. r.99. 04.] sworn to reside (with n 
proviso, unless he shall be otherwise dispensed withal by his dio¬ 
cesan), and the rector is not sworn. And the reason of this dif- 
lerence was this: In the council of Lateran held under Alexander 
the third, and in another Lateran council lieltl under Innocent the 
third, there were very strict canons made against pluralities; by 
the first of these councils pluralities are resfrained; and every 
person admitted af/ ccdcaiam, vel crrlcyiadicum nihiisffiium, is 
bound to reside there, and personally serve the cure; by the 
second of these councils, if any ])ei son, having one benefice with 
cure of souls, accepts of a second, his first is ileclared void tj/so 
jw'C. 'riiese canons were received in luiglaiul, and are still part 
of our ecclesiastical law. 

At the first aj)pearance of these canons, there was no doubt 
made but they obliged all rectors ; tor they, accoriliiig to the lan¬ 
guage of the law, had churches in tille^ and had bencjtcium ecclr- 
siasticim: and of such the canons s})okc. Jlut Tv'tYwvs did not then 
look upon themselves to be bound by these canons, for they, as 
the gloss upon the decretals speaks, had not eeclcsiam quoad titvr- 
lum : and the text of the law describes them not as having bene~ 
fices^ but as bound persmiis rt ecclesiis deservin’, that is, as assist¬ 
ant to the rector in his church. • 

Upon this notion a practice was founded, and prevailed in 
England, which eluded the canons made against pluralities. A 
man beneficed in one church could not accept another without 
avoiding the first; but a man possessed of a benefice could accept 
a vicarage under the rector in another church, for that was no be¬ 
nefice in law, and therefore not within the letter of the canofi, 
which forbids any man holding two benefices. 

The w’ay then of takifig a second living in fraud of the canon 
was this : A friend w'as presented, who took the institution, and 
had the church quoad titulum ; as soon as he was possessed, he 
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^^drrsfitliCed person vicar for whose benefiltbe took the liyiilg* 
• and by consent of the diocesan allotted the whole profit of l^e 
li^ng for the vicar’s portion, except a small matter reserved to 
himself. 

This vicar went and resided upon his first Uvii|^ for tlie c^Qpn 
reached him where he had the benefce s but haviifg no bepefice 
where he had only a vicarage, he thought himself secure against 
the said canons requiring residence, 

This piece of management gave occasion to several papal de¬ 
crees, and to the following constitution of archbishop Langton 
viz. No ordinary shall admit any one to a vicarage, who will not 
personally officiate there. Lind. 64. 

And to another constitution of the same archbishop, by w;hicli 
it is injoined, that vicars who will be noiMvsident shall be deprived. 

” Lind. 131. :t 

But the abuse still continued, and therefore Otho, in his lega- 
C 817 3 tine constitutions, applied a stronger remedy, ordaining that 
none shall be admitted to a vicarage, but who renouncing all other 
benefices (if he hath any) with cure of souls, shall swear tliat he 
will make residence there, and shall constantly so reside; other¬ 
wise his institution shall be null, and the vicarage shall be given 
to another. Athon. 24. 

And it is upon the authority of this constitution tliat the oath 
of residence is administered to vicars to this day. And this obli¬ 
gation of vicars to residence was further inforced by a constitution 
of Othobon, as followeth ; If any shall detain a vicarage contrary 
to the aforesaid constitution of Otho, he shall not appropriate to 
himself the profits thereof, but shall restore the same; one moipty 
whereof shall be applied to the use of that church, and the other 
moiety shall be distributed half to the poor of the parish and 
half to the archdeacon. And the archdeacon shall make diligent 
enquiry every year, and cause this constitution to be strictly ob¬ 
served. And if he shall find that any one detaineth a vicarage 
contrary to the premises, he shall forthwith notify to the ordinary 
that such vicarage is vacant, who shall do what to him belongeth 
in tlie premises; and if the ordinary shall delay to institute an¬ 
other into such vicarage, he shall be suspended firom collation, 
institution, or presentation to any benefices until he shall comply. 
And if any one shall strive to detain a vicarage contrary fa. .the 
premises, and persist in his obstinacy for a month; he shalh^ be¬ 
sides the penalties aforesaid, be ipso facto deprived of his other 
benefices (if he have any); and shall be disabled for ever to hold 
such vicarage which he hath so vexatiously detained, and from 
obtaining any other benefice for three years. And if the arch¬ 
deacon shall be remiss in the premises, he shall be deprived of 
the share of the aforesaid penalty assigned to him, and be sus- 
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fk^hUedfrom the eiitrane^ of-tHe uatil littjsli^ll ^peffern;^ his 

iffoty.' AthmiB^.' .>■;• v .... ^ 

' ' that up^‘the-whole, the doubt w{^ not,, whether i;ectots- 
were obliged to residence ; the only question was whether .vicars 
Vere also obli^gj^ : and to inforce the residence of vicars in; like 
tniniher as oi*"rectors, the aforesaid constitutions were ordamed* 
ibid, page 20, 21, 22. 

f By the 57 Oeo. 3. c. 99. § 34. No oath shall be required of or 
tdken by any vicar in relation to residence on his vicarage.« By 
$ 81. the parsonage that /tas a vicar endovoed, or a perpetual curate, 
nPd without cure of souls, shall be deemed a benefice within this 
act. But the word “ benefice ” in the act means “ benefice with 
cure,” and comprehends therein all donatives, perpetual curacies, 
and parochial chapclries. $ 72.] 

10; Can. 47. Every beneficed man licensed by the laws of Of cuntn. 
this realm, upon urgent occasions of other service, not to reside 
upon his benefice, shall cause his cure to be supplied by a curate 
that is a sufficient and licensed preacher, if the worth of the bene¬ 
fice will bear it. But whosoever hath two benefices, shall main¬ 
tain a preacher licensed in the benefice where he doth not reside, 
except he preach himself at both of them usually. 

And by the last article of archbishop Wake’s directions (which t 318 ] 
are inserted at large under the title Ordination), it is required, 
that the bishop shall take care, as much as possible, that whoso¬ 
ever is admitted to serve any cure, do reside in the parish where 
he is to serve; especially in livings that are able to support a 
resklent cure: and where that cannot be done, that they do at 
least reside so near to the place, that they may conveniently per- 
fbffm all their duties both in the church and parish. 

11. By the faculty of dispensation, a pluralist is required, in Ofpluivl- 
that benefice from which he shall happen to be most absent, to 
preach thirteen sermons every year; and to exercise hospitality 

ibr two months yearly, and for that time, according to the fruits 
and profits thereof, as much as in him lieth, to support and re¬ 
lieve the inhabitants of that parish, especially the poor and needy. 

12. By the 1 W. c. 26. If any person presented or nomi- Ofpmoiw 
Dated by either of the universities to a popish benefice with 

cure, shall be absent from the same above the space of sixty yersitlesto 
days in any one year; in such case the said benefice shall become poi^ Uv. 
ioid. §6. 


X 3 



it 



i&esignatton. 


Kcsigiiu- 
tlon, whut. 


To whom 
to be made. 


c .320 ] 

Whether it 
must be 


"C^OR general bonds of resignation, see the title ^tlUtlltp» 

1. A resignation [t) is, where a parson, vicar^ or other bene- 
ficed clergyman voluntarily gives up and surrenders his charge and 
preferiuoul to those from whom he received the same. Dcg.p* 1, 
<r. 14. (8) 

2. That ordinary who hath the power of institution, hath power 
also to acce})t of a resignation made of the same church to which 
he may institute; and th.erclbre the respective bishop, or other 
person who either by patent under him or by privilege or pre¬ 
scription hath the power of institution, are the proper persons to 
w'hom a resignation ought to be made, [it] And yet a resign¬ 
ation of a deamy in the king’s gill may be made to the king; 
us of the deanry of Wells. And some hold, that the resignation 
may well be made to the king, of a j>rebond that is no donative : 
But others on the contiaiy have held, that a resignation of a 
prebend ought to be made onl}- to the ordinary t>f the diocese, 
and not to the king, as supremo ordinary ; because the king is 
not bound to give notice to the patron (as the ()r<Hnary is) of the 
resignation ; nor can the king make a colhttion by himself without 
presenting to the bishoi), iiolwithstaiidiiig his .supremacy. 

Abr. 358.' Wain. f.4. 

And resignation can only be made to a superior; 'riiis is a 
maxim in the temporal lawy and is ajtplied by lord Vohe to the 
ecclesiastical law, wlien he .say.s, that therefore a bishop cannot 
resign to tlic dean and ehaptet but it nnisl bo to the metro¬ 
politan, I'rom whom he received confirmation and consecration. 
Gibs. 822. 

And it must be made to the next immediate superior, and not 
to the mediate; as of a chnrcii prc.seulativc to the bishop, and 
not to the metropolitan. 2 Uoll. Abr. 358. 

But donative.-, arc not resignable to the ordinary; but to the 
patron, who hath power to admit. Gibs. 822. 

And if there he tw o {jatrons of a donative, and the incumbent 
resign to one of them, it is good for the whole. Deg.p. 1. c. 14. 

3. Regularly, resignation must he made in person, and not by 
proxy. There is indeed a wn'it in the register, intitled, litera 


(i) The word Resignation is not good. Wats. c. 4. Dyer's Rep. 
294, (a)n.6. JBut there is a note there, that the judges held the 
contra^. 

(8) This being his own act, he is not entitled to emblements. Btd- 
wer v. Bulvoer^ 2 Bar. J)- Aid. Rep. 471. 

(m) Ad eum Jieri debet rcmindatio ad quern special cor^rmaiio. 
Inst, J, C. 1.19. 

(to) 1 Roll. Rep. 137. 



prwmatoiia ad . by. .wljip.h person constituted 

proctor was enabled to i!o all filings necessary to be done in order 
to an exchange; and of these tilings, resignation was one. And 
Lindwobd supposeth that any resignation may be made by proo 
tor. {x) But, ihi practice, there is no way (as it seeineth) of re¬ 
signing, but either to do it by jicrsonal appearance before the 
firdihary, or at least to do it elsewhere before a pulilic notary, by 
an instrument directed immediately to the ordinary and attested 
by the said notary ; in order to be presented l«) the ordinary, by 
such [)ro})er hand as may pniy his acceptance. In which case 
the person presenting the instrument to the tirdiuary doth not 
resign nomi)ie promra/orio, as jiroctors do; but only presents the 
resignation of the jie’. son already made. Gibs. 822. Deg. p. 1. 
f. 14. JVafs. c. 4. [ ij) 

4. A collateral ctinditioii ['•.■i,'- te present anyone] may not 
be annexed to the re-.ignation; no move than an ordinary may 
admit upon condition, or a judgment be confessed upon condition, 
which are judicial acts. IVals. c. 1. 

For the words oi’ rebigiiation liave always been pa/e, spoiite, 
ubsofuir rf. simplirilvr ; to c'vcliide all iiulirect bargains, not only 
for money, but i’or other cousideiatious. And therefore in Gfsary- 
/o/ds case, li. 24/yV/::. wheie the I’esignatiou was, to the use of 
two persons therein named, and further limited Avith this con¬ 
dition, that if one of the two was not admitted to the benefice 
resigned, within .six months, llie resignation should he void and 
of none effect; such resignation, hy reason of the condition, was 
ileclared to be absolutely void. Gor/. 277. Gibs. SHI. I Sii/i. 
334. 

But where the resignation is made ibr the sake of exchange 
only, there it admits of this condition, vi/. if t!ie exchange sliall 
take full effect, and not otherwise : as appears hy the form of 
resignation which is in tlie regisicT. Gibs. SHI. {-) 

(x) And herewith the canon law agrees, iav/. C. 1. 9. 

(y) Ilei/es V. Exeter College, Oxford. In this case the defendant 
Vye, by an in.striinu:nt in the usual Ibriu, utle.sted by a notary public, 
and directed to the bishop of Exeter, expressed his resignation of 
the vicarage of Arorthoe in the county ot»Devon, and two other 
notaries public were constituted hy him as his proctors to exhibit the 
same to the bishop. The iiijlnunent was sent by the post to the 
bishop, who merely endorsed it, and .signed a nieniorandum of his 
acceptance of the lesiguatioa. [This is not u public and judicial, 
but a domestic act, requiring no registration, and .satisfies the qualifi¬ 
cation in the grant ofa living that the person to be presented should 
not at such time as the church should be void “ be presented, insti- 
** tuted, or inducted into any other living.”] 12 Tcv. .336'. 

(z) If two parsons obtain licence from the ordinary to exchange 
their benefices, the exchange must be fully executed by both parties 
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Py. 0 , .^onsti^uticQi: of Othehm :^Whew 5 .a 8 som^Imea' Aixtuin 
resigneth his benefices that he may obtain a vacant see;’and 
bargaineth with the collatori that if he be not elected to' the 
bishoprick, he shall have his benefices again ; we do decree, that 
they shall not be restored to him, but ^all be conferred upon 
others os lawfully void. And if they be restored ;lo him^'4he 
same shall be of no effect; and he who shall so restore himji ifter 
they have been resigned into his hands, or shall institdfe^ the 
resigner into them again, if he is a bishop he shall be suspended 
from the use of his dalmatic and pontificals, and il' he is an in¬ 
ferior prelate he shall be suspended from his office, until he shall 
think fit to revoke the same. Athmi. 

Must be ac- 5 . resignation can be valid, till accepted by the proper 
the^oper ordinary : That is, no person appointed to a cure of souls, can 
onliaary. quit that cure, or discharge himself of it, but upon good niotivcir, 
to be approved by the superior who committed it to him ; for it 
may be, he would quit it for money, or to live idly, or the like. 
And this is the law temporal, as well as spiritual; as appears by 
that plain resolution which hath been given, thntnll presentations 
made to benefices resigned, before siicli accepUiiice are void, (9) 
And there is no pretence to say, that the ordinary is obliged to 
accept; since the law hath appointed no known remedy, if he 
will not accept any more than he will not ordain. Qibs* 822. 
1 SHILSS^. ( 1 ) 

Lind'vcood makes a distinction in this case, between a cure of 
souls, and a sinc-ciirc. Tiic resignation of a sine-cure, he thinks, 
is good immediately, without the superior’s consent; because 

during their lives, otherwise all proceedings are void. See Reg.J'. SOff* 
B, 2 74. b. Hob. L'>2. 3 tVi/s.4;95. [and iit. ($!el)e Hating.] 

(9) Thus a presentation by the king before such acceptance was 
held void. Fane v. —, Cro. Car, 197. 

(1) Though it seems clear that the bishop may refuse to accept 
resignation, on sufficient cause for refusal, it is undecided, 1. Whe¬ 
ther he cun at pleasure and without cause refuse to accept any re¬ 
signation : 2. Who shall finally judge of the sufficiency of the cause: 
and, 3. By what mode he may be compelled to accept. In the case 
of the Bishop of London v, Ff^tche, a question was proposed to thd 
judges. Whether the ordinary is bound to accept a resignation. To 
which most of them answered, that this being an entirely new casey 
and not made a question of in the courts below, or ever argued at the 
bar of the Lords, they begged leave for the present to decline 
swering it. One, however, thought he was compellable by mandamus, 
if he did not show sufficient cause : Lord Thurlow seemed to be of 
opinion he could not be compelled, particularly by mandamus, from 
which ihtre is no appeal or writ of error. Another judge observed, 
that if he could not be compelled, he might prevent any incumbent 
frem accepting an Irish bish^ric, as no one can take that till he has 
resigned all his bcnchccs in England. 



< 

mxQe but- he tha^resi^Mh' hath inleiNbdt hi whiere 

ithere^s a cure of soms it is otherwise; because"'nbt he only h&fl| ^ 
interest^ but others nlso tinto whom he is bound to" pfeiich We 
word of God; wherefore in this case it is necessary, that-there 
^iWe ratificioion of the bishop, or of such other person as hath 
pbwer by H^ht-or custom to admit such resignation. Gifts. 
t >/TFhu5 iiptiie case Of the marchioness of Rockingham and Gr^~ 

Mar. 22, 1V55; («) Dr.- Griffith being possessed of the two 
rectories' of Leythley and Thumsco, in order that he niight be 
ca|)acitated to accept another living which became vacant, to 
%it, the rectory of Handsworth, executed an instrument of re¬ 
signation of the rectory of Leythley aforesaid, before a notary . 
public, which was tendered to and left with the archbishop of . . 

lYork, the ordinary of the place within which Leythley is " 

situate. It was objected, that here doth not appear to have been f 
any acceptance of the resignation by the archbishop, and that 
without his acceptance the said rectory of Leythlej^> could not 
become void. And it was held by the lord chancellor clearly, 
that the ordinary’s acceptance of the resignation is absolutely 
necessary to make an avoidance: But whether in this case there 
was a proper resignation and acceptance thereof^ he reserved 
for further consideration; and in the mean time recommended It 
to the archbishop to produce the resignation in court. — After¬ 
wards, on the 17th of April, 1755, the cause came on again to 
be heard, and the resignation was then produced; but the coun¬ 
sel for the executore of the late manpiis declaring that they did 
not intend to make any further opposition, the lord chancellor 
gave no opinion upon the resignation, or the effect of it; but in 
the course of the former argument, he held, that the acceptance 
of a resignation by the ordinary is necessary to make it effectual, 
and that it is in the power of the ordinary to accept or refuse a 
resignation. 

And in the case of Heskett and Grej/j H. 28 G, 2., where a 
general bond of resignation was put in suit, and the defendant 
pleaded that he offered to resign, but the ordinary would not 
accept the resignation; the court of king's bench were unani¬ 
mously of opinion, that the ordinary is a Judicial officer, and is 
intrusted with a judicial power to accept or refuse a resignation 
as he thinks proper; And judgment was given for the plaintiff^ (d) 

6 . After acceptance of the resignation, lapse shall not run From wbst 
but from the time of notice given: It is true, the church is void 


(a) S. C. 4 Bac. Abr. 472. 

‘ (d) See IftiitioiiF, II. 1. Whether the ordinary may refuse to accept 
a resignation without assigning any cause, or whether in such qase, 
he may bo compelled to assign a suificioht cause, is undecided. 
note (1) in last page. ’ 
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iiniiicdiately upon accuptaiice, and t^ie patron may present if he 
please; but as to lapse, the general rule that is here laid down, 
is the unaninious doctrine of all the books. Insomuch that if 
the bishop who accepted the resignation, dies before notice 
given, the six months siiall not commence till notice is given by 
the guardian of the spiritualties, or by the succeeding bishop; 
with whom the act of resignation is presumed to remain. G/ds. 
823. 

7. By the 31 iiV. <’.6. If any incumbent of any benefice 
with cure of souls, shall corruptly resign the same; or cor¬ 
ruptly take for or in respect of the resigning the same, directly 
or indirectly, aw/ pension, sum of money, or other benefit what¬ 
soever: as well the giver, as the taker, of any such pension, sum 
of money, or other benefit corruptly, shall lose double the value 
of the sum so given, taken, or had; half to the queen, and half 
to him that shall sue for the same in any of her majesty’s courts 
of record. § 8. 

Aiij/ pension^ Before tliis statute, the bisliop in cases of re¬ 
signation might ami <lid frequently, assign a pension during life, 
out of the benefice resignocl, to flic person resigning. G/Os. 822. 

And by the staUile of the 26 IJ.H. r. 3. intitled, an act /<»' 
the payment of first J'ruils and ienUis, it was enacted, that incum¬ 
bents charged with pensions ])ayable to tlieir predecessors during 
their lives, should deduct the tenth part thereof out of such pay¬ 
ment, inasmuch as they were charged by the said act to pay the 
tenths of their wliolo living unto the king. 

And by the same act it was provided, that no pension there¬ 
after should be assigned by the ordinary, or by any other manner 
of agreement by collateral sccairity or otherwise, upon any re¬ 
signation of any dignity, benefice, or promotion spiritual, above 
the value of the third part of the dignity, benefice, or promotion 
spiritual resigned. 

But now by the aforesaid act of 31 El. no pensions whatsoever 
can be reserved. 8ee ^ 


laegponD. 

Jj^ESPOND was a short anthem sung, alter reading three or 
four verses of a chapter; aftei* which the chapter did proceed. 
Gibs. 263. 

Jlicufol'ntiou of King Charles the Second. See 
EfUieto (Commission of*). See 











nOCHET (a ps^rt of the episcopal habit) is a linen garment 
gathered at the wrists; and diffcreth from a surplice, in 
that a surplice had open sleeves hanging down, but a rochet 
hath close sleeves.. Lindw. 251. 

It was also one of the sacerdotal vestments; and in that 
respect differed from a surplice, in that it had no sleeves. 
Lindw. 252. 


IRogntioit See l^oUba|)0. 

IRtgJit of patronage. See 

Eucal iicnin See IDrnn0« 
^abUntD* Sec lLoi‘ti’0 tinp* 



Sacraments, 

35. There are two sacrmneiits ordained of Christ our 
Lord in the gospel, that is to say, baptism and the supper of 
the I.ord. 

Those five connnoiily called sacrainenls, that is to say, con¬ 
firmation, penance, orders, matrimony, and extreme unction, are 
not to be counted I’or sacraments ol' tlie gospel: being such as 
have grown partly of the corrupt following of the apostles, partly 
arc states of life allowed by the scriptures; but yet have not 
like nature of sacraments with baptism and the Lord’s supper, 
for that tliey have not anv visible sign or ceremony ordained 
of God. 

For the sacrament of baptism. See the title I5£iptt0nt> 

For the sacrament ol' the Lord’s supper. See the title Itdl’b’jS 

Supper. 

See crjiirrb. 

&nturttai*p. See CDurcg. 
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^HE determinations in the courts of law, relative to this title, 
do not seem to be delivered with that precision which is 
usual in other cases. And indeed, excepting in an instance or 
two in the court of chancery (as will appear), the general law 
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aonc^ruiifg sdhool:^ doth not setfm to havjHwJl^^driiiidefe^ 

full and solemn argument. And ‘therelbre liberty 
Ummadversion is taken in some' df the following particida'^s 
which would not be allowable ih' ihati^rs finally li^udged arid 
settled. ' * ' 

* 1. By the 7 Sc 8 W. c. 37. Whereas it woultf%e a greht 
hindrance to learning and other good and ^charitable worlra, 
if persons well inclined may not be pefihitted to found ^ehbols 
for the encouragement of learning, or to augment the revenues 
of schools already founded; it shall be lawftjl for the king 
to grant licenses to alienc, and to purchase and hold in 
mortmain. 

But by the 9 G. 2. c. 36. After ^une 24,' 1736, no manors, 
lands, tenements, rents, advowsons, or other hereditaments, 
corporeal or incorporeal, nor any sum of money, good^, 
chattels, stocks in the public funds, securities for money, 
or any other personal estate whatsoever, to be laid out or dis* 
posed of in the purchase of any lands, tenements, or heredi¬ 
taments, shall be given or any ways conveyed or settled (unless It 
be bond fide for full and valuable consideration, to or upon any 
person or persons, bodies politic or corporate, or otherwise, ftir 
any estate or interest whatsoever, or any ways charged or incum¬ 
bered, in trust or for the benefit of any charitable uses whatsft- 
ever; unless such appointment of lands, or of money or other per¬ 
sonal estate (other than stocks in the public funds,) be made by 
deed indented, sealed, and delivered in the presence of tWo 
witnesses, twelve calendar months at least before the death of 
•the donor, and be enrolled in chanceiy within six calendar 
months next after the execution thereof; and unless such stock 
in the public funds bo transferred in the public books usually kept 
for the transfer of stock, six calendar months at least before the 
death of the donor: and unless the same be made to take effect 
in possession for the charitable use intended, immediately from 
the making thereof, and be without power of revocation. And 
any assurance otherwise made shall be void, (c) 

Attorney-Genen'dl s. Whitely. In this case it appeared that 
certain funds had beep given at several times towards the ibudd- 
ation and support of a free-grammar school at Leeds, for teaching 
grammatically the learned languages. Application was ' now 
made that part of the funds mi^t be appli^ for the' purposd'of 
procuring masters to teach the French and German' larigtfi^es, 


(r) For the exposition of this act with regard^to schools, see 
main, vol. 'iu w. .561. And note Ld. Aardtutcle’s opinion in . 

Gen. V. Middletony 2 Ves. $30. That though' a contrary policy nre- 
vii^iled at the time'of ;the‘t^efdrihati(iii, thd podr had better ridw'he 
trained to agriculture thaH t'o'sehoorj 'fahd sec ' 



andofpromotingf^iy^otljQCts withaviewtocon^ |t,w^ 
alleged that the tot^ or X^eeds and its neighhouf'hood * 

years increased very much ii) trade and population, and themdre . * . 
;the learning of the French and other modern languages was be¬ 
come a matter of great utility to its merchants and inhabitants* 

The lord ebanpellor rejected the application on the ground that ".ill 
the nature of sjL, charity could not be changed by transferring 
it t(^ objects diderent from those intended by the founder merely 
on the notion of an advantage to the inhabitants of the place. 

1 1 Fes. 241.; [and see Aft, Gen. v. Hartley^ 2 Jac. 4' Walk, 325.] 

2. By Can. 77. No man shall teach either in public school Licence, 
or private house, but such as shall be allowed by the bishop of 
the diocese, or ordinary of the place, under his hand and 
seal; being found meet, as well for his learning and dexterity in 
teaching, as for sober and honest conversation, and also for right 
understanding of God’s true religion; and also except he drst 
subscribe simply to tlie first and third articles in the 36th canon, 
<X)nccrning the king’s supremacy and the 39 articles of religion, 
and to the two first clauses of the second article concerning the 
book of common prayer, viz. that it containeth nothing contrary 
to the word of God, and may lawfully be used. 

And in the case of Cory and Peppn-, T. 30 Car. 2. a consult^ 
atioii was granted in the court of king’s bench, against one who 
taught without license in contempt of the canons; and (the 
reporter says) the reason given by the court was, that the canons 
of 1603 are good by the sUitute of the 25 Hen. 8. so long as 
they do not impugn the common law, or the prerogative royal. 

2 IjCv. 222. Gibs. 995. 

But this is unchronological and absurd: and as the office of a 
schoolmaster is a lay office (for where it is supplied by a clergy¬ 
man, that is only accidental, and not of any necessity at all): it 
is clear enough, that the canon by its own strength in this case is 
, upt obligatory. J 

, Therefore we must seek out some other foundation of the 
ccclesiiistical jui'isdiction : and there are many quotations for this 
purpose fetched out of the ancient canon law {Gibs. 1099.); 
which although perhaps not perfectly decisive, yet it must be 
.Qwned they bear that way. * 

The argument in CWs case, seemeth to contain die substance 
of what hath been alleged on both sides in this matter; and coii- 
clp,dpth in favour of the ecclesiastical jurisdiction. Which wgs 
thus: AT. 1700. In the chancery; Cox was libelled against in 
the spiritual court at Exeter, for teaching school without license 
from the bishem : And op motion before the lord chancellor, an 
order was made, that cause diould be shewn why a prohibition [ 327 3 
shpuld not go, and that in the piean fime.all things snoulfl stay. 

On shewing cause, it was moved to discharge me said 



m flciMaift 

snming.|p.»t«a€k>cpnti'ary to this act^ imd keiiigRthei«of«lln^alJ^ 
oaiiviot} sita^ be disabled to be a teachef of youth, and sudhr 
imppsonnoent without boil or mainprize for one year. 

The following case seemeth to have happened upon thfe 
tute; whicli in the adjudication, by some oversight, hath,not 
been attended to: viz. JS.-13 W.K. and Douse,,,. The defendant, 
was indicted for having kept a schoql withiHit licence of. the 
bishop of the diocese, against the fortti of the statute. Uponi 
which it was moved to quash the indictment (being removed into 
the kin^s bench by certiorari), and tho excepticais taken- to thb 
indictment w'ere^, 1. That there was no statute that prohibited* 
keeping school without licence, but the 1 <7. 4. $ 9. and the said 

act prescribed another method of proceeding. 2. This indicts 
ment %vas found before the justices of the peace at the quarter , 
sessions; and they have no power by the act, and theretbre it! 
was void. 3. This school was not within the act of the i Ja,, 
because the act extends but tq gratmnar schools; and this school:. 
was for writing and reading. And afterwards, after a rule made 
to shew cause, the indictment w'as quashed. . L. Raym. 672. 

Further: By the I Ja. c. 4. § 9. No person shall keep any 
school or be a schoolmasler out of any of the universities or col*. 
leges of this realm, except it be in some public or free grammar 
school, or in some such nobleman’s or gentleman's house as are 
[ 330 3 not recusants, or where the same schoolmaster shall be s))ecially 
X, licensed tliereunto by the archbishop, bishop, or guardian of the 

spiritualties of that (liocese; upon pain that as well the school'*. 
''' master, as also the party that shall retain or maintain any such 

schoolmaster, shall forfeit each of them for every day so wittingly 
offending 40 j>. ; half to the king and half to him that shall sue. 

' And ly the 13 14 C. 2. c. 4. Every schoolmaster keeping atoy 

publick or private school, and every person instructing or teacl^. 
ing any youth in any house or private family as a tutor or school¬ 
master, shall before his admission subscribe the dedaratioit} 
following, VIZ. “ / A. B. do declare^ that I will eotiform to the^ 
“ liturgy of the church of England as it is now by law established,** ■ 
Which siiall bo subscribed before the archbishop, bishop, .or 
ordinary of the diocese; on pain that every person so ftuling.in' 
such subscription shall forfeit his school, and be utterly disabled' 
and ipso facto deprived of the same, and the said school shall be 
void as if such person so failing were naturally dead. 

And if any schoolmaster, or other pers’on, instructing or teaqh* 
ing youth in any private house or family as a tutor or sdioolv' 
master, shall instruct or teach any youtib as a tutor or schod- 
master^ before licence obtained from the archbishop^ bishop, or' 
ordinary of the diocese, according to the laws ahd 8|^tutes of thfa ' 
realm,’ (for which and before such sub¬ 

scription as aforesaid; he shall for the first ofTejpicf^suder.tiiree. 



animmr . »ffs 

immllii^iinpnscAiinitoli willloift bail { and ^tety atcohd* and 
otlier such <^fence, shall suffer three monilis* imprisonment 
without bail, and a^ forfeit to the king the sum Of SI. $ 8) 9, 
lOt 11. 

M. 9. G.2* The against The bishop of Litchjvdd and Co* 
ventry. A mandamus issued to the bishop, to grant a license to 
Rashworth a clergyman, who was nominated usher of a free 
grmnfoar sbhool within his diocese. To which he returned, that 
a caveat had been entered by some of the principal inhabitants 
of the ptaOe, with articles annexed, accusing him of drunken<- 
tiess, incontinency, and neglect of preaching and reading prayers; 
and that the caveat being warned, he was proceeding to inquire * 
into the trUlh of these things when the mandamus came: and 
therefore he had suspended the licensing him. And without 
entering much into the arguments, whether the bishop hath the 
power of licenang; the court held, that the return should be 
allowed as a temporary excuse : for though the act of the 13 & 

14 C. 2. tf.4. obligeth them only to assent to and subscribe the 
declaration, yet it adds, according to the hms and statutes of this 
realm, which presupposeth some necessary qualifications, which C 851 3 
it is reasonable should be examined into. Sir, 1023. 

[The ordinary may also examine the party applying for a Theonii- 
licence to teach a grammar school, as to his learning, as well as 
his morality and religion; and it is a good return to amandamns 
to tlie ordinary to grant a licence, to state that he suspended the terapplying 
granting of it until the party would submit himself to be exa- 
mined “ touching his sufficiency in learning.” Rex v. The Arch-' hi" 
bishop of York, 6 Term Rep. 490.] ity, reh- 

Afler license obtained ; the schoolmaster must take the oaths po“» 
and exhibit a certificate of his having received the sacrament, at *“”*“8* 
the quarter sessions, as other persons qualifying for offices, (g) 

And by Can. 137. Every schoolmaster shall, at the bishop's 
fiwt visitation, or at the next visitation after his admission, exhibit 
his license, to be by the said bishop either allowed, or (if there 
be just cause) disallowed and rejected. 

3. By the 11 and 12 iE c. 4. If any papist, or person making Roman 
profession of the popish religion, shall keeg school, or take upon 
himself the education or government or boarding of youth; he »ers. 
sh4ll be adjudged to perpetual imprisonment, in such place within 


(g) He most also take the oaths, and sign such of the oaths and 
declarations required by the 13 & 14 Car. 2. c. 4. § 8. and 25 Car. 2. 
c. 2, 2* as are not abolished, <wad the new oaths, or oaths substituted < 

in lieu thereof;^ and receive the sacrament; within three months after 
admission; ti^^paths seem to be the oaths of allegiance, abjuration, 
and supremacy. If not qualified* he is ipsofacto deprived, notwUh- 
^andfi^^pere^tpry^maEndilpius^hafl been^ranied for restoring him. 
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this kingdom, as the king by advice of his privy council shall 
appoint. § 3. 

[But by 31 G.3. c.32. §13—17. No ecclesiastic or other 
person professing the Roman catholic religion who shall take 
and subscribe tlie oath of allegiance, abjuration, and declaration, 
thereby prescribed (for which sec i.Dntlj0, 20. B.), shall be pro¬ 
secuted in any court whatsoever for teaching and instructing 
youth os a tutor or schoolmaster. But before any person shall 
be permitted to keep a school for the education of youth, his or 
her name as a Roman catholic schoolmaster or schoolmistress 
shall be recorded at tjie quarter or general session of the peace 
for the county or other division or place where such school shall 
be situated, by the clerk of the peace of the said court, who is 
to record such name and description, and to give a certificate 
thereof on demand. Provided that nothin" in that act contained, 
shall make it lawful to found, endow, or establish any religious 
order or society of j)ersons bound by monastic or religious vows, 
or any school, academy, or college, by persons professing the 
Roman catholic religion, within these realms, or the dominions 
[ 332 ] thereunto belonging; and that all uses, trusts, and dispensations, 
whether of real or personal property, which immediately before 
the 24 th June 1791, shall be deemed to be superstitious or unlaw¬ 
ful, shall continue to be so deemed and taken. Provided also 
that no person professing the Roman catholic religion shall 
obtain or hold the mastership of any college or school of royal 
foundation, or of any endowed college or school for the education 
of youth, or shall keep a school in either of the universities, or 
shall receive into his school for education the child of any pro- 
testaiit father. 

By the 1 TV. IS. coinnionly called the act of toleration; 
neither the 17 C. 2. c. 2. [against dissenters teaching public or 
private schools on 405. penalty, now re{>ealed by 52 G.3. c. 155. 
^1.] nor the before-recited act of the 23 Eliz. c. 1., nor any 
other made against })a]>ists or popish recusants (except as therein 
excepted), shall extend to protestant dissenters qualified accord¬ 
ing to that act. 

And by the 19 G.^. c.4‘1<. § 2. No dissenting minister, nor 
any other protestant dissenting from the church ol' England, who 
shall take the oaths and subscribe the declaration directed by 
the said act of 1 TV.^ and another declaration injoinetl by this 
present act (for which see title DlS^eiltei'SS), shall be prosecuted 
in any court whatsoever for teaching and instructing youth as a 
tutor or schoolmaster. §3. Provided that this shall not extend to 
the enabling any person dissenting from the church of England 
to hold the mastership of any college or school of royal found¬ 
ation, or of any other endow ed college or school for the education 
of youth, unless the same shall have been founded since the first 







year of William and Mary, for the immediate use and benefit of 
protestant dissenters. 

5. In Baleses case, M.9,1 C.2., it was held, that where the pa- Whether 
tronage'is not in tlie ordinary, but in feoffees or other patrons; *eordi- 
the ordinary cannot put a man out: and a prohibition was 
granted; the suggestion for which was, that he came in by deprivation, 
election, and that it was his freehold. 2 Keb* 54<4. fortcaciiing 

Upon which Dr. Gibson justly observes, that if this be any hcenc'e.^e) 
bar to his being deprived by ordinary authority; the presentation 
to a benefice by a lay patron, and the parson’s freehold in that 
benefice, would be as good a plea against the tleprivation of the 
parson by the like authority. And yet this plea hath been always 
rejected by the temporal courts. And in one circumstance at 
least, the being dejirived of a school, notwithstanding the notion 
of a freehold, is more naturally supposed, than deprivation of a 
benefice; because the licence to a school is only during pleasure, 
whereas the institution to a benefice is absolute and unlimited. 

Gibs. 1110. 

(5. llv Can. 78. In what parish church or chapel soever there 
IS a curate, winch is a master ol arts, or bachelor ol arts, or is ^ 1,^11 j,aye 
otherwise well able to teach youth, and will willingly so do, for tlic prefer- 
the better increase of his living, and training up ol' children in 
principles of true religion; we will and ordain, that a licence to sdiooU.” 
teach youth of the parish where he servclh, be granted to none 
by the ordinary of that jilacc, but only to the said curate; pro¬ 
vided always, that this constitution shall not extend to any parish 
or chapel in country towns, where there is a public school 
founded already; in which case, we think it not meet to allow 
any to teach grammar, but only him that is allowed for the said 
public school. 

. 7. By Can. 7f). All schoolmasters shall teach in English or Onlertobe 
Latin, as the children are able to bear the ln>'*cr or shorter 
catechism, heretofore by public authority set forth. And as 
often as tiny sermon shall be upon holy and festival days, within 
the parish where they teach, they shall, bring their scholars to the 
church where such so’mon shall be made, and there sec them 
quietly' and soberly behave themselves, and •shall examine them 
at times convenient after their return, what they have borne away 
of such .sermons. Upon other days, and at other times, they 
shall train them up with such sentences of holy scriptures, as shall 
be most expedient to induce them to all godliness. And they 
shall teach the grammar set forth by king Henry the eighth, and 
continued in the times of king Edward the sixth and queen [ 334 ] 
Elizabeth, of noble memory, and none other. And if any scliool- 


(2) As to election of schoolmaster under deed of founder, see 
Withell, clerk, v. Gartham, clerk, 1 Esp. N.P.C. 322. 
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master, being licensed, and having subscribed as is aforesaid, 
shall offend in any of the preniise.s, or either speak, write, or 
teach against any thing whereunto he hath formerly subscribed, 
if upon admonition by the ordinary he do not amend and reform 
himself^ let him be suspended from teaching school any longer. 

The larger or shorter catcchisni] The larger is that iri the 
book of common prayer: The shorter was a catechism set forth 
by king Edward the sixth, which he by his letters patents com¬ 
manded to be taught in all schools; which was examined, re¬ 
viewed, and corrected in the convocation of 1562, and published 
with those im})rovoments in 1570, to be a guide to the younger 
clergy in the study of divinity, as containing the sum and sub¬ 
stance of our reformed religion. Gibs. 

Shall bring their scholars to the churcli] ZJ. 10 & 11 IV. Bel- 
ckam anti liarnardhion. The chief question was, whether ii 
.schoolmaster miglit be prosecuted in the ecclesiastical court for 
not bringing his scholars to church, contrary to this canon. 
And it was the opinion of the court that the schoolmaster, being 
a layman, was not bound by the canons. 1 P. Will. 32. 

Gramniar~\ Compiled and set forth by William Lilly and 
others specially appointed by his ruaje.sty : in the preface to 
which book it is declared, that “as for the diversity of grammars, 
“ it is well and profitably taken away by the king’s majesty’s 
“ wisdom; who foreseeing the inconvenience, and favourably 
“ providing the remedy, caused one kind of grammar by sundry 
learned men to be diligently drawn, and so to be set out only ; 
** every where to be taught for the use of learners, and for avoid- 
ing the hurt in changing of schoolmasters.” 

8. By the 43 El. c.4. Where lands, rents, annuities, goods, 
or money, given for maintenance of free schools or Schools of 
learning, have been misapplied, and there are no special visitors 
or governors jTppointed by the founder ; the lord chancellor may 
award commissions under the great seal to inquire and take order 
therein. 

9. Whether a mandamus lieth for restoring a schoolmaster or 
usher, when in fact they have been deprived by the local visitors, 
is doubtfully spoken of in the books of common law; and the 


(3) Where the king is founder, tlie crown is always visitor; but 
where a private person is founder, his heirs are visitors : but the 
founder n)ay vest a visitatorial power in any other person or his heirs. 
Eden v. Easier, case of Birmingham school, 2 P. W. 325. Gilb. 
Rep. 178. Sel. Ch. Ca. 36. And in the latter case the visitor being 
local, the court cannot interpose by granting a commission. Ait. 
Gen. v. Price, case of Berkhampstend school, 3 Atk. 196. Local 
visitors only visit every three years, but may hear complaints in the 
meantime ; and it was said that if a visitor’s reward is too small, the 
court may augment it. S. C. * 
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pleadings upon them seem not to touch the present pointy but to 
turn chiefly upon this, whether they are to be accounted offices 
of a public or private nature. Gibs. 1110. 

. Thus in the case of The King against i/ie bailiffs of Morpeth. A 
mandamus was granted, to restore a man to the office of under¬ 
schoolmaster of a grammar school at Morpeth, founded by king 
Kdward the sixth ; the same being of a public nature, being de¬ 
rived from the crown. Str. 58. 

And the distinction seemeth to be this : If they shall be deemed 
of a public nature, as constituted for public government; they 
shall be subject to the jurisdiction of the king’s courts of common 
law; but if they be judged matters only of private charity, then 
they are subject to the I'ules and stotutes winch the founder or¬ 
dains, and to the visitor whom he appoints, and to no other. 

liaijm. 5. 

In the case of colleges in the universities, whether founded by 
the king or by any other, it seemeth now to be settled, that they 
arc to be considered as private establishments, subject only to the 
founder, and to the visitor whom ho ap[)ointeth; and it doth not 
seem easy to discern any difference between schools and colleges 
in this respect. (/?) 

10. //. 1725. Eden and Foster. The free grammar school of 
Ihriniiigham was founded by king Edward the sixth, who endowed 
the saitl school, and by his letters patent appointed perpetual go¬ 
vernors thereof, who were thereby enableil to make laws and 
ordinances for the better government of the said school; but by 
the letters patent no express visitor was a})pointed, and the legal 
estate of the endowment was vested in these governors. After a 
commission had issued under the great seal to inspect the manage¬ 
ment of the governors, and all the exceptions being already heard 
and over-rule<l, it was now objected to this commission, that the 
king having apjK)inletl governors, had by implication made them 

The founder of Woodbridge Free school directed the heirs male of 
his feoffees to appoint a master; and on their default, that tJie right of 
election should be in the curate and churchw.ardens, and si.K chief 
inhabitants. Thu chief inhabitants at the time of the foundation, and 
the heir of the last surviving feoffee, could luy; be discovered, so that 
the lord Chancellor became visitor in right of the crown. Two 
persons were elected at tlie last vacancy; and on petition the chan¬ 
cellor declared both elections void. 11c doubted the visitor’s power 
to elect a master, but directed a reference to the attorney-general, 
to report what directions or alterations would be proper, as to the 
mode and right of election, and in the orders, &c. of the school; and 
what to him should seem must conducive to the Interests of the ob¬ 
jects of the charity and the furtherance of the donor's intentions. 
Ait. Gen. y. Black, 11 Fes. 191. 

. {h) Vox the general power and jurisdiction of a visitor, sec (floffeere, 
f), 7.; and Cj^oepitale, 3. ; <f&artta{i(e (Keee. 

Y 3 
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visitors likewise; the consequence of which was, that the crown 
could not issue a commission to visit or inspect the conduct of 
these governors. The matter first came on before lord chancellor 
Macclesfield, and afterwards before lord King, who desired the 
assistance of lord chief justice Kyre, and lord chief baron Gilbert; 
and accordingly the opinion of the court was now delivereil Sicria- 
tim^ that the commission was good. 1. It was laid down as a rule, 
that where the king is founder, in that case his majesty and his 
successors are visitors; but where a private person is founder, 
there such private person and his heirs are by implication of law 
visitors. 2. That though this visitatorial power did result to the 
founder and his heirs, yet the founder might vest or substitute 
such visilatoi’ial right in jin}' other person or his lieir.s. 3. They 
conceived it to be unreasonable, that wheregovernorsare appoint¬ 
ed, these by construction of law, and without any more, .should be 
visitors, .should have an absolute power, and remain exempt from 
being visited tbernselves. And therefore, 4. That in those cases 
where the govt>rnors or visitors are .said not be accountable, it 
must be intended, where such governors have the power of govern¬ 
ment only, and not where they have the legal estate and are in¬ 
trusted with the receipt of the rents and profits (as in the present 
case); for it would he of the most ])ernicious consequence, that 
any jiersons intrusted with the receipt of rents and profits, and 
especially for a charity, though they nnscmiploy never .so much 
these rents anti profits, shoultl yet not he acct)untable for their 
receipts; this would be such a privilege, as might of itseli' be a 
temptation to a hicach of trirst. 5. That the \vord “governor” did 
not itseli' iin])ly visitor; and tt) make such a construction of a 
word, against the common and natural meaning of it, and when 
such a strained construction could not be for the benefit, but ra¬ 
ther to the great prt^utlice of the charity, wonitl he very unrea¬ 
sonable ; besides it woidd bo making the king’s charter operate to 
a double intent, which ought not to be. And the commission 
untler the great scid was resolved to be well issued. 2 P. /r///.325. 

11. The following case rolatetli particularly to a church; but 
is equally applicable to and far more frequently happeneth in the 
case of schools, it is,that of Waltham church, II, 1716. Edward 
Denny, earl of Norwich, being seised by grant from king E<lward 
the sixth, of the seite and demesnes of the dissolvetl monastery of 
Waltham I loly Cross, and of the manor of Waltham, and of the 
patronage ol the ehurch of Waltham, and of the riglit of nomi¬ 
nating a minister to ofiiciatc in the said church, it being a dona¬ 
tive, the abbey being of royal foundation,* by bis will in 1636, 
amongst other things the said earl devised a house in Waltham, 
and a rent-cliarge of 100/. a-year, and ten loads of wood, to be 
annually taken out of die forest of Wiiltham, and his right of 
nominating a minister to officiate in the said church, to six trus- 
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tees and their heirs, of which sir Robert Atkins was one, in 
trust for the perpetual maintenance of the minister, to be from 
time to time nominated by the trustees: and directed that when 
the trustees were reduced to the number of three, they should 
choose others. It so fell out that all the trustees, except sir Ro¬ 
bert Atkins, were dead ; and lie alone took upon him to enfeoff 
others to (ill up the number; and now the surviving trustees (of 
the said sir Robert’s appointment) did nominate Lapthorn to 
oiBeiate; aiitl the lady FJoyer and Cani})ion, who were owners of 
the dissolvetl monastery and of the manor, claimed the right of 
nomination to the donative, and had nominated Cowper to offi¬ 
ciate there, and he was got into j)ossession. ’I’he bill was, that 
Lapthorn niiglit be ailmitted to officiate there, to be quieted in 
the possessioji, and to have an account of the profits. Ry the de¬ 
fendants it was amongst other things insisted, that the trustees 
having neglected to convey over to others, when they were re¬ 
duced lo the number of throe, and the legal estate coming only 
to one single trustee, lie had not power to elect otliers; but by 
that means tile l ight of nomination resulted back to the grantor, 
and belonged to tlie defendants, wlio liad the estate, and stood in 
his place; or al least the court ought to appoint sucli trustees as 
shoiihl be thought projier. Ry lord chancellor; It is only 

directory to the trustees, that when reduced to three, they should 
fill np tlie number of trustees; ami tlierefore altlumgh they neg¬ 
lected so to do, thill would not extinguish or tletermine their right; 
and sir Robert Atkins, the only surviving trustee, had a better 
right than any one else could pretend to, and miglit well convey 
over to other trustees; it was but what lie ouglit to have done : 
and it was decreed for the plaintilf with costs, and an account of 
profits; but tlie master to allow a reasonable salary to Cowper, 
whilst he officiiited there. 2 7 19. 

12. Ry the A7/s. r.2. All lands within the parish are to Taxes, 
be assessed to the poor rate. 

Rut by 38 Geo. 3. c. 5. it is provided, thiit the siiine shall not ex¬ 
tend to cliarge any masters or ushers ol’ jiny schools, for or in 
respect of any stipeml, wages, rents, or profits, arising or growing 
due to them, in respect of their said piacesjor employments. §25. 

Provided that nothing herein shall extend to discharge any 
tenant of any the houses or lands belonging to the said schools, 
who by their leases or other contracts areobligetl to pay all rates, 
l^ixes, and impositions w'hatsoever; but that tlicy slniU be rated [ 338 ]) 
and pay all such rates, taxes, ami iiiqiositions. § 27. 

And ill general, it is provided, that all such lands, revenues, 
or rents settled to any charitable or pious use, as were assessed 
in the 4th year of Will »Jr Mar. shall be liable to be charged ; 
and that no other lands, tenements, or hereditaments, revenues, 
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or rents Mrhatsoever, then settled to any charitable or pious uses', 
as aforesaid shall be charged. $ 29. 

And the reason of this distinction seemcth to be, because m 
that year, the sums to be charged were fixed and determined 
upon every particular division; lands which were then appro^ 
printed to charities being exempted out of the valuation: there¬ 
fore it is no hardship upon the neighbourluMMl, that lands then' 
exempted should be exempted still, for the other lands pay no 
more upon the account of such exemption : but if lands appro¬ 
priated to charities since that time should by such appropriation 
become exempted, this would lay a greater burden upon all the 
rest, because the same individual sum upon the whole division is 
to be raised still. 


[Scotland. 

B y 5 and G r.8. Article XXV. the tenor of the act of 
parliament of Scotland “ For securing the protestant reli- 
“ gion and presbyterian church govennnent within the kingdom 
“ of Scotland,” is as llillows: “ Her Majesty, with advice and 
consent of the estates of parliament, doth establish and confirm 
tile true protestant religion, and the worship, discipline, and go¬ 
vernment of this church, to continue without any alteration to the 
peojilc of this land, in all generations, and more especially the 
5th act of the first parliament of King [Vtlliam andejneen Maiy, 
intituled Act ratijjfing the Confessioti o/' Faith, and settling prcslnj- 
teriun church government, wnth all other acts of parliament relating 
thereto; and declares, that the foresaid true protestant religion, 
contained in the Confession of Faith, with the form anil purity of 
worship in use within this church, and its presbyterian church go 
vernmeiit anil liiscipline, by kirk-sessions, presbyteries, provinces, 
synods, and general assemblies, shall remain unalterable, and that 
the said presbyterian government shall be the only government of 
the church of Scotlan^l.’’ § 5. 

** The universities and colleges of St. Andrews, Glasgow, Aber-^ 
dern,\m(\.Fjdinburgh, as established by law, shall continue I’or ever; 
and no professors, principals, regents, masters, or others, bearing 
office in any university, college, or school, within tliis kingdom, 
shall be admitted to their fimctioiis, but such as shall acknow¬ 
ledge the civil government iu manner prescribed by acts of par¬ 
liament : as also at their admissions shall profess, and shall sub¬ 
scribe to the aforesaid C’onfession of Faith, and that they will 
conform themselves to the worship in use in this church, and sub¬ 
mit themselves to the government and discipline thereof, and 







never endeavour the prejudice or eubvendcmof'die and* 
that before the respective presbyteries of their bounds. None of 
the subjects of this kingdom shall be liable to any oath, test, or 
subscription within this kingdom, inconsistent with the fbresaid 
true protestant religion, and presbyterian church government, 
worship, and discipline; and after the decease of her majesty, the 
sovereign succeeding in the royal government of the kingdom of 
Great Britain, in all time coming, at his accession to the crown, 
shall swear and subscribe, that they shall inviolably maintain and 
preserve the aforesaid settlement of the true protestant religion, 
with the government, worship, discipline, right and privileges of 
this church. This act shall be a fundamental and essential con¬ 
dition of union betwixt the two kingdoms, and shall be inserted 
in any act of parliament for concluding the union ; nevertheless, 
the parliament of England may provide for the security of the 
church of England, as they think expedient, to take place within 
the bounds of Englarul, and not derogating from the security 
above provided for tiie church of Scotland; as also the parliament 
of England may extend die })rovi&ions contained in the articles of 
union in favour of the subjects of Scotland, to those of England: 
all laws ill this kingdom, so far as they are inconsistent with the 
articles, shall after the union become void.” 5 IkG A. c.H. § 1 — 6 . 

The act “For securing the church of England, as by law 
“ established,” viz. 5 & 6 yi. c.5., is also inserted. § 7—9. 

The said articles of union, and also the said act of parliament 
of Scotland, for establishing the protestant religion and presby¬ 
terian church government within that kingdom, shall be for ever 
confirmed. $ 10 . 

The said act for securing the church of England, as by law 
established ; and also that of Scotland, for securing the protestant 
religion and presbyterian church government shall for ever be 
observed as fundamental and essential conditions of the union. 
5 Si 6 A. c.S, §11. 

And the Scotch establishment was again confirmed on the 
union of Great Britain with Ireland, in these words, “ And in like 
manner the doctrine, &c. of the church of Scotland shall remain 
as now by law and by the acts of 1111104 5&6y/. c. 8 . art.25. 
established. 39 & 4-0 G.3. c.67. art.5.^ 

in cfiufcSess. See 
of bi0liop0. See CotBebcalj;. 

See Vestry, in the title CftinrcS* 
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j^entencc, 

SKNl'ENCE is either dcfinitivr or interlocutory: 

A definitive sentence is that, wliich puts an end to the 
suit in controversy, and regards the principal matter in 
question : 

An interloadory sentence determines only some incident or 
emergent matter in llie proceeding, as some exception, or the 
like; hut <loth not allect tlie principal matter in controversy; 
Ayl. Par AST. 

By the ancient canon law, sentence of suspension, or excom¬ 
munication, ought not to be given without a previous admoni¬ 
tion : unless the oflence is sucli as in its own nature immediately 
requires such sentence. In archl)ishop AnindeVs Register, 
f 339 ] mention is made ol’ an appeal from a sentence of suspension, as 
unjust for want of a canonical admonition. Gibs. 1046. 

And every sentence must be in writing; otherwise it deserves 
not the name of a sentence, and needelh not the formality of an 
appeal to reverse it. LI. 1047. (i) 

[And by 5a G. 3. c. 184. Part the Second. Every definitive 
sentence or final decree must be on a stamp of five shillings. 

And the sentence must be ])ronoiinced in the presence of both 
parties; otherwise, sentence given in the absence of one of the 
parties is void. Id. 

^etmtue0 upon the church wall. Sec 

See Di30fiitcrci> 


Ssequestratton. 


During tiic 
vacancy of 
a benefice. 


Where 
none will 
accept the 
benefice. 


1 . a living becomes void by the death of an incum¬ 

bent, or otherwise; the ordinary is to sentl out his 
sequestration, to have the cure supplied, and to preserve the pro¬ 
fits (after the expeuces deducted) for the use of the sficcessor. 
God. Append. 14. • 

2 . Sometimes a benefice is kept under sequestration for many 
years together, or wholly; namely, when it is of so small value, 
that no clergyman fit to serve the cure will be at the charge of 
taking it by institution: In which case, the sequestration is 


(i) That is, by the canon law, must be reduced to writing, and 
then pronounced in the presence of the parties by the judge standing. 
C. 2. 1" 8. C. 3. 9. 11. Ins’l. J, C. 3. 15. [It may be pleaded briefly 
in the temporal courts, without showing the manner thereof and of 
their proceedings. Freem.S4>. 2 182.1 
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committed sometimes to the curate only, sometimes to the 
curate and churchwardens jointly. Johns, 121, [See for this 

Qllacation.] 

3. Sometimes the fruits and profits of a living which is in con- During 
troversy, either by the consent of parties, or the judge’s authority, suit- 
are seejuestered and placed for safety, in a tliird hand. And 

thus where two difl'erent titles are set on foot, the rights are care¬ 
fully preserved, and given to him lor wliom the cause is adjudged. 

God. Append, 14'. 

And the judge is also wont to appoint some minister to [ 340 ] 
serve the cure, for the time tliat the controversy shall depend; 
and to command those to whom the secjuestration is com¬ 
mitted, to allow such salary as he shall assign out of the profits 
of the church to the })arson that he orders to attend the cure, 

IVatson^ c. 30. 

4. Sometimes for negU:ct of serving the cure, the profits of Neglect of 
the living are to be sefjuestcred. /d. 1/j. 

5. iSometimes upon the king’s writ to the bishop, to satisfy the Debt, 
debts of the inciimhcnt. A/. 


And this is, where a judgment hath been obtained against a 
clergyman, and upon ix /irri J'acias tlirected to the sheriff to levy 
the debt and damages, he returns, that the deleiidant is a clerk 


beiicficetl having no lay fee. 


W’liereiipoii a Jicri or levarijacias is 


directed to the bishop to levy the same of his ceelcsiastical goods, 
and by virtue thereof the tithes shall be scajiuvstered. (t) Ora 
se(jt(€s/rari/'arias may be issued for the same purpose. (/ ) 'Hie writ 


(4) Gilb. K.rcc.‘2,0. Ab. til. Eiccnlion, 3()0. See 3 li.Sc P. 326. 
\fi) “ All such writs of Irvari Janas, which I have diseovered, 


either in the llegistcy, or in Vilzlurbcrl, arc in a form agreealde to 
wliat is liLM'c uientioneil, without any order lor or mention of a seques¬ 
tration ; and yet, in 1 Mod. 260. North C. J. lakes notice that there¬ 


upon the bishop used to sequester the ecclesiastical possessions of the 
defendant; but that is not properly a sequestration: for the ordinary 


must not return sequestrariJeci. lie must return //Vr/ Jcci, or nulla 
bona, in like manner as a sheriff of a county imisl do. 'J'his 1 have 


known in cxpcritaice that a bishop has been ordered in such a case 
to amend his return. And in Frcem. Hep. vol. i. p. 231. lord North 
is reported to have said, that the ordinary in such case is but the 
ecclesiastical sheriff: and tlierelbrc in the case of Bishop fVren the 
court compelled him to make the same return as the sherift' should 
have done in the like case ; and refused to accept of Jiis return, that 


he had granted a sequestration, but w'ould have either a ^'eri feci or 
a nulla bona. And in the report of the same case in 2 Mod. 257i 258. 


North is stated to have said that the ordinary may seize ecclesiastical 
things, and sell them, as the slieriff may temporal things upon a fieri 
Jacias. But it is to be observed, that he must return ^fieri ^feci, and 
not seguestrari, upon this writ. Blacksione (3 Com. 418.) copies after 
Burn as to the execution of the writ by sequestration, and refers to 
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of fieri or temri facias Ae bonis ecclesiasticis is similar to a common 
fieri faciasy and the bishop, who is in the nature of a temporlil 
officer or ecclesiastical sheriff (5) may seize and sell the profits of 
the benefice, but he must return fieri or levati feciy and not 
sequestrari fcciy on this writ. (5) He may also, like the sheriff, be 
called on by rule to return the writ, (6) and if he makes a false 
return, will be liable to an action. (7) Upon this writ the bishofj 
or his officer, makes out a seqjiestration directed to the church¬ 
wardens, or, on proper security given, to persons of the plaintiff’s 
own appointment, requiring them to sequester the tithes and 
other profits of the benefice; which sequestration should be forth¬ 
with jniblishedh'^ reading it in church during divine service, 
and afterwards at the church door, and fixing a copy thereon; for 
where a sequestration was made out and not published while the 
writ was in force, but was stayed in the register’s hands by desire 
of plaintiff’s attorney, the court held that it had no priority as 
against other sequestrations afterwards duly made out, and duly 
published, but that if it had been published, the execution would 
have taken effect and must have been first satisfied notwithstiind- 


Burtti but cites no authority for tlic execution; though he does 
for the form of the writ of levari or fieri facias to the bishop. 
N. D. There seems to be an inconsistency in the opinion of lord Norths 
that a bishop is to sequester, and yet catmot return that he has done 
so, but must return cither tL fieri fieci or a nulla bona : for, if he was 
to return a fieri fieci, it seems that he might be ruled to bring the 
money into court; and, if he was to return nulla bona when the de¬ 
fendant had an ecclesiastical living, the plaintiff might have an action 
on the case for a false return. 1 Hid. 276. It therefore seems, the 
ordinary might return a sequestration, where the writ is to levy the 
debt de bonis ecclesiasticis^ as well as when, instead of such a writ, 
a writ of sequestration is granted to sequester.”—Serjt. Hill’s MSS. 
{^Semb. Therefore a fortiori such a return may be made to a seques¬ 
trari facias which directs the bisliop to take and sequester the living, 
till he has levied the debt, &c. of the ecclesiastical profits theie. See 
'ridd's App. c.xxxix. § 72.] 

( 5 ) Walwj/n v.Aubcrryt 1 Mod. 260. 2 Mod. 257, 258. 1 Freem. 230. 
S. C. Hubbard v. Beckford, 1 Hagg. Rep. 307. 

( 6 ) The King v. Bp.'of London, I D & R. Rep. 486. Languit v. 
Jones, Htra. 87. S- P. In The King v. Bishop of London (1822), where 
four writs of sequestration, at suit of different annuity creditors, had 
been issued by the same attorney, the plaintiff’s annuity being prior 
to the others in date, but entered second by the bishop’s registrar in 
the^book kept in the office ; the court of K. B. granted a rule to the 
bisliop to return what he had levied, and to give precedence to the 
plaintiff’s suit, on the terms of giving the bishop the costs of his ap¬ 
pearing. In this respect, the bishop only acts as sheriff, and the 
court has the same power over him as they have over that officer. 

(7) 1 Hid, 276. Gilb. Ex. 26. Moseley v. Warbnrlon, 1 Halk. 320. 
Raqm.265. S. C. •* 



itig it was then i^turnable (8), for the pttweir of a sec^uestratimi 
dates from its ptMication: Thus where afler cpEpiratioa of notice 
to quit the glebe a sequestration was published, a demise by 
the rector laid on the day after the expiration of the notice and 
preceding the publication is good, though tiie bishop had in* 
dorsed the writ “ Let sequestration issue.” (9) The writ of 
^eri or levari facias de bonis ecclcsiasticis is a continuing exe¬ 
cution ; and if the sequestration issue and is published before, the 
writ is returnable^ it is sulficient, and plaintiff is entitled to the 
growing profits from time to time, though long after it is return¬ 
able, until he is satisfied die sum indorsed on the writ. (8) Yet 
if it be actually returned, the authority of the bishop is at an 
end. Therefiirc where such a writ reniaiued in the hands of the 
bishop long after it was returnable, who sequestered the profits 
accruing as well before as after the return day, and being ruled 
to return the writ, returned only the amount of the sum levied 
up to the return day, the court of C. P. would not order the 
writ and return to be takeii off the file, but would only permit 
the return to be amended by inserting the sum levied up to the 
time when the writ was actually returned (1); the proper way 
would have been to have ruled the bishop from time to time to 
know what he had levied. (2) A judgment creditor, who has 
obtained sequestration of a living, is entitled to an account of 
the surplus in the hands of a prior sequestrator, after satisfaction 
of the arrears and growing payments due to the party obtaining 
the first sequestration; and the court will not take notice of the 
existence of incumbrances which the party has not followed up 
with execution and made available. (3)] 

And in this case the bishop may name the sequestrators him¬ 
self, or may grant the sequestration to such persons as shall be 
named by the party who obtained the writ. 

If the sequestration be laid and executetl before the day of the 
return of the writ, the mean profits may be taken by virtue of 
the sequestration after the writ is made returnable; otherwise 
not. 3 /i/. Com. 418. 

6. Sometimes when the houses and chancels that the incum- Dilapida* 
bent is bound to repair are ruined and reqdy to fall, if after due 
admonition they shall delay to begin to amend the same within 
two months; then the bishop of the diocese, that time being 


(8) Legassicke v. Bp. qf Exeter, 1 Crompt. 359. Marsh v. FatoceU, 
2 H. Bla. 5\i2. But see IVqod's lust. 608, 609. X Crompt. 34S. 
semb. contra. 

. ■ (9) Doe d. Morgatt, clerk, v. Bluck, .3 Campb. 447. 

(1) Marsh v. FawoUt, 2 H. Bia.^% 

- (2) ld.383. • 

(3) Cuddington v. Withy, 2 Swanst. Ch. Hep, 174. 
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elapsed, shall sequester the fruits and tithes till those defects are 
amended: and thouj^h the admonition proceed from the arch¬ 
deacon, yet the bishop only hath the power of sequestration. 
God. Appcn. 14. 

Appeal. 7. Stratford. If an appeal be made a^ain.st a sentence of 
sequestration, and lawfully prosecuted; the party sequestered 
shall enjoy the profits, pending the appeal, hind. 104. 

Sequestra- 8 . It is usual foi* the ecclesiastical judge, to take bond of the 

tor’iduty. sequestrators, well and truly to gather and receive the tithes, 
fruits, and other profits, and to render si just account. Wats. e.30. 

And those to whom the sequestration is committed, are to 
cause the same to be published in the respective churches, in the 
time of divine service. Wats. c. 30. 

It is best and most legal for the sequestrators, to receive the 
tithes and dues in kind. 

[ 341 ] lint the sequestrators cannot maintain an action for tithes in 
their own name, at the common law, nor in any of the king’s 
temporal courts; but only in the spiritual court or before the 
justices of the peace where they luive power by law to take cog¬ 
nizance. Johns. 122. 

Thus ill the case of Berii'irh and S~i!L'nnton, T. 1C92. It was 
resolved in the court of exche<pier,- that a sequestrator cannot 
bring a bill alone for tithes ; because he is but as a bailiff, and 
accountable to the bishop, and hath no interest, Bunh. 192. 

After the sequestratoi-s have performed the duty requii-ed, the 
sequestration is to be taken oflj and application of the profits, to 
be made according to the direction of the ordinary. And he 
shall allow to them a reasonable sum, out of the profits, accord¬ 
ing to the trouble they shall have had in gathering the tithes. 
And he is also to allow for the supply of the cure, what shall be 
convenient, relation being had to the charge, and to the profits; 
and likewise for the maintenance of the incumbent and of his 
family (in case where there is an incumbent), if he hath not 
otherwise sufficient to maintain them. 

If the .sequestrators refuse to tlcliver up their charge, they 
shall be compelled thereunto by the ecclesiastical judge; and if 
they shall, being called thereunto, delay to give an account, it is 
usual for the judge to deliver unto the }>arty grieved the bond 
given, with a warrant of attorney to sue for the penalty thereof 
to his own use at the common law. Wats. r. 30. 

Therefore, if the incumbent is not satisfied with what the 
sequestrators have done in the execution of their charge, his. 
proper remedy is by application to the spiritual judge; and if he 
shall think himself aggrieved by the determination of such judge, 
he may appeal to a superior jurisdiction. Sometimes a bill in 
equity hath been brought; which yet, as it seemeth, ought not to 
be brought against the sequestrators solely, for that they are 
only bailiffs or receivers, and have no interest: As in the case of 




Jones and Ban'ety H. 1724. On a bill by the vicar of West 
Dean in the county of Sussex against the defendant, who was 
sequestrator, for an account of the profits received during the 
vacation; it was ol)jected for the defendant, that the bishop ought 
to have been made a party, since the sequestrator is accountable 
to him for what he receives; and the court seemed to think the 
bishop should liave been a party; but by consent the cause was 
referred to the bishop of the diocese. Bnnb. 192. 

[As to sequestration for non-residence, &c. under 57 Geo, 3. 
c. 99 See KcsSiDciire.] 

See public 
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scxinn, se^stcu^ sc^crsfaur, [sact'ista, the keeper of the 
holy things belonging to the divine worship,) seemeth to be 
the same with the osliartim in the Romish church; and is ap¬ 
pointed by the minister or others, and receiveth his salary 
according to the custom of each parish. 

It hath been adjiulged, that a mandamus lies to restore a sex¬ 
ton ; though as to this the court at first doubted, because he was 
rather a servant to the parish than an ofliccr, or one that had 
a freehold in his j)lace: But upon a certificate shewn from the 
minister, and divers of the parish, that the custom was to choose 
a sexton, and that he held it for his life, and that he had 2(1. a 
year of every house within the parish ; they granted a mandamus 
directed tti the churchwardens to restore him. (4) 3 Bac. 


(4) lie's case, 1 Vnitr. Jtep. 153, 143. The King v. Kingsdeercy 
(Inhahs.) 2 Lev. 18. S. P. Sextons are regarded by coniiiioji law as 
having freeholds in their offices; and therefore though they may be 
punished, they cannot be deprived by ecclesiastical censures. 2 Roll. 
Abr. 234. A return to a nuindanius, that L. C. was not duly elected 
sexton according to the ancient custom, and that there is a custom 
for the inhabitants, &c. to remove at pleasure, and that L. C. was 
removed jmrsuant to such custom, is good. The King v. Churck- 
xoarden of Taunton, 1 Cowp. Rep. 413. 

Where two parishes Iiad been a lung time united, and had had a 
joint sexton who was paid by both, but afterwards one of them claimed 
a right of electing a separate sexton, of which they had given notice 
to the other, that other parish cannot maintain assumpsit for money 
paid, laid out, and expended to the use of the first parish, for their 
quota of the sexton's salary ; for this was paid against their express 
consent. Nor can the right of the sexton be tried in such case, with¬ 
out his being a party thereto; nor can he bring his action against both 
parishes on a joint obligation, or against one of them only, for the 
whole sum. Stokes v. Lewis, 1 T. R. 20. 
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M, 5 G. K, and the churckmrdms of Thame in Oxfordshire. 
An application was made to the court of K. B. for a mandamus to 
restore John Williams to the office of sexton. A return was 
made, that he held it at pleasure. The court refused the manda¬ 
mus, without a certihcate that he was chosen for life. Str. 115. 

T. 12 G. Olive and Ingram. In assumpsit for money, had 
and received to the plaintiff’s use, a case was made at nisi prius 
for the opinion of the court; that tliere being a vacancy in the 
office of sexton of the parish of St. Botolph-without-Aldcrsgate 
in the city of London, the plaintiff and Sarah Bly<;were' catKl|- 
dates; and Sarah Bly liud 169 indisputable votes, and 4^. which 
were given by women, who were housekeepers and paid to the 
church and poor; that the plaintiff had 174> indisputable votes, 
and 22 other votes given by such women as aforesaid; that 
Sarah Bly was declared duly elected: upon which the plaintiff' 
brought a mandamus, and was sworn in, and the defendant had 
received 5s. belonging to the office. In this case two points were 
made: 1. Whether a woman was capable of being chosen sex-^ 
ton. And 2. Whether women could vote in the election. As 
to the first, the court seemed to have no difficulty about it; 

I i ■ there having been many cases where offices of greater conse¬ 
quence have been held by women, and there being many women 
34>3 3 sextons at that time in London ; in the second year of queen 
Anne, a woman was appointed governor of Chelmsford work- 
house: lady Broughton was keeper of the Gatehouse: lady 
Packington was the returning officer for members at Ailesbury. (5) 
As to tlie second point, it was shewn, that women cannot vote for 
members of parliament or coroners, and yet they have freehold, 
and contribute to all public charges; and though they vote in 
the monied companies, yet that is by virtue of the acts which 
give the right to all persons possessed of so much stock; that 
military tenures never descended to them. But the court not¬ 
withstanding held, that this being an office that did not concern 
the public, or the care and inspection of the morals of the parish¬ 
ioners ; there was no reason to exclude women, wdio paid rates, 
from the privilege of voting; they observed, here was no usage 
of excluding them stated, which perhaps might have altered the 
case; and that as this case was stated, tlie plaintiff d.id not appear 
to have been duly elected; and therefore there ought to be judg¬ 
ment against him. Str. 1114. 

(S) Thus Anne, countess of Pembroke, Dorset, and Montgomery, 
baa the office of hereditary sheriff of Westmoreland, and exercised it 
in person. At the assizes at Appleby she sat with the judges on the 
bench. Harg. Co, Lit* 326. , , 





I. Visitation of the side, 

II. Comnnmion of the side, 

III. Departing out of this life, 

"'j 

I. Visitation of the sick, 

“DY Can, 76. When any person is dangerously sick in any 
parish: the minister or curate, having knowledge thei*eo^ 
shall resell unto him or her (if the disease be not known 6r pro¬ 
bably'suspected to be infectious), to instruct and comfort them 
in'their distress, according to the order of the communion book 
if he be no prcaclier, or if he be a preacher then as he shall 
think most needful and convenient. 

And by the rubric before the office tor the visitation of the 
rick; When any person is sick, notice sliall be given thereof to 
the minister of the parish; who shall go to tlie sick person’s 
house, and use tlie office there appointed. 

And the minister shall examine the sick person whether he 
repent him truly of his sins, and be in charity with all the world; 
exhorting him to Ibrgive, from the bottom of his heart, all persons 
that have offended him; and if he hatli offended any other, to 
ask them forgiveness ; and where he hath done injury or wrong 
to any man, tliat he make amends to the uttermost of his power. 
And if he hatli not before disposed of his goods, let him then be 
admonished to make his will, and to declare his debts, what he 
oweth, and what is owing to him, for the better discharge of his 
conscience, and the quietness of his executors. But men should 
often lie put in remembrance to take order for the settling of 
their temporal estates, whilst they are in health. 

And the minister should not omit earnestly to move such sick 
persons as are of ability, to be liberal to the poor. 

II. Communion of the sick. 

By a constitution of archbishop PeccJtam ; the sacrament of the 
eucharist shall be carried with due reverence to the sick, the 
priest having on at least a surplice and stole, with a light carried 
before him in a lantern with a bell: that the people may be ex- 
pited with due reverence; who by the minister’s discretion shall 
be taught to prostrate themselves, or at least to moke humble 
adbration, wheresoever the king of glory shall happen to be 
carried under the cover of bread. IJnd. ^^9. 

But by the rubric of the 2 Ed. 6. it was ordered, that there 
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shall be ito eleyatioD of the host, or showing the sacrament to 
tlie people. 

By the present rubric, before the oflice for the communion of 
the sick, it is ordered as follows: Forasmuch as all mortal men 
be subject to many sudden perils, diseases, and sicknesses, and 
ever uncertain what lime they shall depart out of this life; there¬ 
fore to the intent they may be always in a readiness to die when¬ 
soever it shall please Almighty God to call them, curates shall 
diligently from time to time (but especially in the time of pesti¬ 
lence or other infectious sickness) exhort their parishioners to 
, the often receiving of the holy communion of the body and blood 
of our Saviour Christ, when it shall be publicly administered in 
the church ; that so doing, they may, in case of sudden visitation, 
have the less cause to be disquieted for lack of the same. But 
if the sick person be not able to come to the church, and yet is 
desirous to receive the communion in his house; then he must 
C 345 j g[yg timely notice to the curate, signifying also how many there 
are to communicate with him (which shall be three, or two at 
the least;) and having a convenient place in the sick man’s 
house, with all things necessary so prepared that the curate may 
reverently minister, he shall there celebrate the holy communion. 

But if a man, either by reason of extremity of sickness, or for 
want of warnini; in due time to the curate, or for lack of com- 
pany to receive with him, or by any other just impediment, do 
not receive the sacrament of Christ’s body and blood; the curate 
shall instruct him, that if he do truly repent him of his sins, and 
stedfastly believe that Jesus Christ liath suffered death upon the 
ci’oss for him, and shed his blood for his redemption; earnestly 
remembering the benefits he hath thereby, and giving him hearty 
thanks therefore; he doth eat and drink the body and blood of 
our Saviour Christ, profitably to his soul’s health, although he 
do not receive the sacrament with liis mouth. 

In the time of the plague, sweat, or other such like contagious 
times of sickness or diseases, when none of the parish can be 
gotten to communicate with the sick in their houses, for fear of 
tlie infection; upon s])ecial request of the diseased, the minister 
may only communioate with him. 

III. Departing out of this life, ' 

Can. 67. Wlmi any is passing out of this life, a bell shall be 
tolled, and the minister shall not then slack to do his last duty. 
And after the party’s death (if it so fall out) there shall be rung 
no more but one short peal, and one other before the burial, and 
one other after the burial. 

And this tolling of the bell sceiiieth to have been originally 
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founded on the doctrine of masses satisfactory, or prayers for the 
dead; that every person upon hearing of the bell, should apply 
himself to prayer for the soul of the person departing, or departed 
out of this life. 

And the alms usually given at funerals scemeth to have been 
intended for the like purpose. 

See C^iivt^tuavDensf* 


S)imonp. c sw i 

J^IMONY hath its name from Simon Magus, who thought to 
have purchased the gift of the Holy Ghost for money. 

3 Inst. 133. (1) 

Simoniacus is he who maketh a corrupt contract; and simo^ i 

niace promohisxs he who is promoted upon such contract, although 
he was not privy to it himself. 

I. Simo7ii/ the canon law. 

II, By statute. 

I. Simony by the canon law. 

1 . Langton. We strictly forbitl any man to resign his church, 
and then accept the vicarage of the same church from his own 
substitute; because in this case some unlawful bargain may be 
well suspected. And if any shall presume to do contrary here¬ 
unto, tile one shall be deprived of his vicarage, and the other of 
his parsonage. Bind. 107. 

It may seem strange, tliat any one should chuse to be vicar 
rather than rector; but us there might in some particular cases 
be other reasons for it, so there was one very apparent reason, 
viz. that the Lateran council under Innocent the third, had for¬ 
bidden the holding two churches, that is, two rectories, but not 
two vicarages, or a rectory and a vicarage. Ftir though the La¬ 
teran canon against pluralities was iiolyetjuit in execution here; 
yet the clergy were apprehensive that this would soon be done, 

.folins. Langt. 

2. Wethershead. It shall not be lawful to any man to transfer 
a church to another in the name of a portion, or take any money 

(1) Simony is voluntas emendi vel vendendi spiritvudia aul spiritu- 
alibusannexa. Baker v, Rogers, CVo. 789. As if a bishop takes 
above the fees allowed for granting orders, institution, &c. Bishop 
of Si. David's v. hucy, Carthew, 'l‘S5. see generally 1 Inst. 17 o. 

3 Insf. 153.' The ecclesiastical courts have jurisdiction to try ques¬ 
tions of simony. Dobie v. Masters, 3 Phill, R. 171. 
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or covenanted gain for the presentation of any one: And if any 
should be found guilty hereof by conviction or confession; we do 
decree by the hint’s authority and by our own, that he shall for 
ever be deprived (f the patronage of that churclL. Lind. 281. 

In the flame of a portion'] That is, as a portion from a lather 
or grandfather, to his son or grandson. Johns. Wethcf’, 

; We do decree by the hinfs authority] says, that. d<r 

facto the king of England liath cogni/ance in causes of the right 
of patronage; which this constitution takes notice of as such; 
althougli he says, the contrary is true by tlie canon law. 
Lind. 281. 

f 347 ] Shall for ever be deprwed (fthe pnirona^e] Which seemeth to 

be intended, thiring his life; and not to extend to his heirs after 
him; so as to piini‘-h them for their father’s or other ancestor’s 
crime. Lind. 281. 

And Sir Simon obsei'ves upon this, that a canon is not 

suflicient to tleprive a man of his li-eehold or inheritance; and 
this canon (he says) was never ])iit in execution, or attempted so 
to be, so far as he can find. p. 1. r. .5. 

3. Othobon. VVMiereas we inulerstand that it Irccjuently hap- 
pencth, that when a })resentation is to be made to a vacant 
church, he who is to be presented lirst inaketh a bai’gain with 
the patron for a certain sum to be paid to him yearly out of the 
profits of the church, and he who hath made such contract is 
presented to the church ; we, intending to provide against this 
act of simony and detrijnent to the church, do utterly revoke all 
pensions heretofoi’c imposed on jiarish churches, unless they who 
have or receive the same, are warranted from the beginning by 
lawful prescrij)tion or special privilege, or other certain right. 
Alhon. 135. 

Neither was this canon, (sailh Sir Simon Deg^a) of better 
effect than the other, as to the making contracts void, which were 
only determinable at the common law, where this canon could 
not be pleaded in bar. Dep. ]>. 1. c.5. 

But there were some general canons (he says) of the church of 
greater force, whereby a jicrson slmoniacally promoted is 
punished by deprivation, and a simoniac by deprivation and 
perpetual tlisability, not ojily as to the church he was presented 
to upon a simoniacal contract, but also as to all others. Leg. 
p, 1. c. 5. (a) 

4, Simony is the more odious (lord Cohe says) because it is 
ever accompanied with perjury; for the presentee is sworn to 
commit no simonv. 3 Inst. 150’. 

TJius by a canon of archbishop Langton, it is ordained as fol- 
'lowcth; We do decree, that the bishop shall take an oath of h ini 

(a) See Stitsotodon, 4. & 5. and DrprftJStton in the note.,, 
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who shall be presented, that for such presentation he neither pro* 
mised nor gave any thing to the person presenting ?iim, nor made 
any agreement with him for the same: especially if he who is 
presented be probably suspected of the same. I And. 108. 

Bishop'^ Or other ordinary who hatli power to grant institu¬ 
tion. Lind. 108. 

He neither promhed"] By word or other stipulation. Lind. 108. [ 348 ] 

Nor gave~] Either by exchange, or rccompence, or confiim- 
ation of what had been given belbre, or by bequest, or remission. 

Lind. 109. 

To the person presenting hint] And if he promise any thing to 
another, although it be not to him who hath the presentation: 
yet if it be so that he shall not otherwise have the benefice, this 
also is simony. Lind. 109. 

And by Can. 40. To avoid the detestable sin of simony, because 
buying and selling of spiritual and ecclesiastical fiinclions, offices, 
promotions, dignities, and livings, is execrable before God; 
therefore the archbishop and all and every bishop or bishops, 
or any other person or persons having authority to admit, insti¬ 
tute, collate, instal, or to confirm the election of any archbishop, 
bishop, or other person or persons to any spiritual or ecclesiasti¬ 
cal function, dignity, promotion, title, office, jurisdiction, place, 
or benefice with cure, or without cure, or to any ecclesiastical liv¬ 
ing whatsoever, shall, before every such admission, institution, 
collation, installation, or confirmation of election respectively, 
minister to eveiy person hercalter to be aihnitted, institute<l, 
collated, installed, or confirmed in or to any archbishopric, 
bishopric, or other spiritual or ecclesiastical function, dignity, 
promotion, title, office, jurisdiction, jdace, or benefice, with cure 
or witlioiil cure, or in or to any ecclesiastical living whatsoever, 
this oath in manner and form f()llowi:ig, the same to be taken by 
every one whom it co?icernefh, in his own person, and not by a 
proctor : “ / N. N. do sxecar, that I have made no simoniaeal pay* 

“ mcnl^ contract or promise^ directly or indirectly^ by myself, or by 
“ any other to my hioxdedge or xcilh my consent, to any person or 
** persons whatsoexwr, for or ro?irerning the procuring and obtain* 

** <f this ecclesiastical dignity, place, *priferment, office, or 

living [respectively and particularly naming the same, 
whercunto he is to be admitted, instituted, collated, installed, or 
confirmed ;3 “ nor 'vcill at any time heretiftcr perform or satisfy 
** any such kind ff payment, contract or promise made by any other 
** tmthout my knowledge or consent: So help me God through Jesus 
« Christ.” 

And this oath, whether interpreted by the plain tenor of it, 
or according to the language of former oaths, or the notions of 
the catholic church concerning simony, is against all promises 
whatsoever*. Gibs. 802. - 
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Tliereforc though a person comes not within the statute of 
the SI JEl. hereafter following, by promising moneys reward, gifi, 
Q, 349 3 Oh' ^cnijU i yet he becomes guilty or perjury, if he takes 

this oath, after any promise of what hind soever. Id, 

Dr. Watson queries whether the oath against simony be not 
abolished with the oath cx (^cio: Tlut Mr. .Johnson says, he 
may as well query the oaths of allegiance and supremacy; for 
that a clerk is no more obliged to accuse or purge himself 
of simony by the one, than of rebellion or popery by the other. 
WaU. c. 15. tTohis. 73. 

Which latter opinion is agreeable to the general practice and 
allowance, especially as the makers of the statute which repcal- 
eth the oath cx officio, do not seem to have had any thought or in¬ 
tention of touching upon this oath against simony (5); albeit the 
reason here alleged may of itself perhaps not be suflicieiit, for 
the oaths of allegiance and supremacy are enjoined by statutes 
subsequent to that which abolishetl the oath ex officio. 

Which statute abolishing the oath ex officio, is as followcth ; 
viz. It shall net be lawful J’or any archbishop, bishop, vicar gene¬ 
ral, chancellor, toiimiisr.ary, or any other sj)irilual or ecclesiastical 
judge, officer, or minister, or any other person b.aving or exer¬ 
cising spiritual tn- cccle.-.iastic!'il jurisdiction, to lender (jr admi¬ 
nister unto any person t\lial -oevei, the oath usually called the 
oatli cx (ffjicio, or any other <«ith u horeby stieh ])crson to whom 
the same is teuderetl or administered, may be charged or com¬ 
pelled to confess, or accuse, or to purge him or liersclf of any 
criminal matter or thitig, whereby he or she may be liable to 
censure or piiuisliment: anything in this statute, or any other 
law, custom, or usage heretolbie to the contrary in any wise 
notwithstanding. 13 C.2. r. 12. § 4. 

In the case of A”, and Lewis, M. 4 G. an information was 
moved for against a clergyman, lor perjury at his admission to a 
living, upon an affidavit that the presentation was simoniacal. 
But the court refused to grant it, till he had been convicted of 
the simony. Sir. 70. 

11. Bff Statute, (2) 

1. By the JEliz. c. 6. §4. Fm’ the avoiding of simony 

and corruption in pi'esentations, collations, and donations, of 

(A) 4 Bac, Ah, 475. Acc. 

(2) Simony was not punishable criminally at common law. Moor, 
564. It being thought sufficient to leave the clerk to ecclesiastical 
censures. But as these did not affect the simoniacal patron, nor were 
efficacious enough to repel the notorious practice of the thing, divers 
acts have been made to restrain it by means of civil forfeitures. 
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and to. ben^cesy dignities, prebends, and other livings, and 
“ promotions ecclesiastical, and in admissions, institutions and 
** inductions to the same.” 

It is enacted, that if awj person or personsy bodies politic and Q sstf 
corporate, shall or do, foj* any sum of money, reward, gift, profit, 
or bencjit directly or indirccUy or lor or by reason of any pro¬ 
mise, agreement, grant, bund, covenanty or other assurance ^ or 
for any sum of money, rewardy gift, profit, or beneft whatsOeoet', 
directly or indirectly, present or collate any person to any bene¬ 
fice with cure of souls, dignity, prebend, or living ecclesiastical, 
or give or bestow the same for or in respect of aJiy such corrupt 
cause or consideration ; every such presentation, collation, gift, 
and bestowing, and every admission, institution, investiture, and 
induction thereupon, shall be utterly void, frustrate, and tf none 
effect in laao: And it shall be lawful for the queen, her heirs and 
successoJ Sy to jn esen/y collate unto, or give or bestow, every suck 
henefee, dignity, ju ebend, and living ecclesiastical, for that one 
time or turn only : And all and every perso7t or persons, bodies 
politic and corjxmite, that shall give or take any such sum of 
money, reward, gift, or benefit, tlircctly or indirectly, or that 
shall lake or make any such prtmise, grant, bond, covenant, or 
other assurance, shall forfeit and lose the double value q)' one ycai^s 
profit of every such benefice, dignity, jirebend, and living eccle¬ 
siastical : Atid the pci'son so corruptly taking, procuring, seeking, 
or accepting any such benefice, dignity, prebend, or living, shall 
thereupon and from tliencelorlh be adjudged a disabled person {3) 
in law to have or enjoy the same bciufice, tiignily, prebend, or liv¬ 
ing ecclesiastical. § 5. 

And if any person shall for any sum of money, reward, gift, 
pi*ofit, or coniniodity whatsoevei’, directly or indirectly (other 
than for usual and lawl'ul fees) or for or by reason of any pro¬ 
mise, tigreemeiit, grant, covenant, bond, or other assurance of or 
for any sum of money, reward, gift, profit, or benefit whatsoever, 
directly or indirectly, admit, institute, insfal, induct, invest, or 
place any person in or to any benefice with cure of souls, dignity, 
prebend, or other ecclesiastical living; every such person so 
olTending shall forfeit and lose the tlouble value of one year’s 
pi’ofit of every such benefice, dignity, prebend, and living eccle¬ 
siastical ; anil thereupon immediately from and (filer the investing, 
installation or induction thereof had, the same benefice, dignity, 
prebend, and living ecclesiastical shall be eftsoons merely voiii; 
and the patron or person to whom the advowson, gift, present¬ 
ation, or collation shall by law appertain, shall and may by virtue 

(3) And the king cannot dispense with such disability, if the clerk 
is cognizant of the corrupt contract. See 3 Inst, 153, 4. Winchcomb 
V. Pnlleston, Hobart. 165. and infra in natis. , 
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<if>tktr«oi?^rds^t or toikte unto, give and dispose of tlie satttei 
betlefide, d^ity^ prebend, or living ecclesiastical, in such sor^ to 
all intents a^puiposes, as if tiie party so admitted, instituted, 
installed, invested, inducted, or placed, had been or werenaturally 
dead. $ 6. • < 

Provided, that na title to confer or present by lapse,* shod, 
ap^uecupon any voidance mentioned in. this act, but after six 
[[ 351 j nidbths next after notice given* of such voidence, |>y.the ordinaty 
to the patron. §7. 

And if any incumbent of any benefice with cure of souls shall 
ccnmifily resign (4) or excliango the same, or corruptly take ftwr 
or in respect of the resigning or exchanging of the same, directly 
or indirectly, any pen.sion, sum of money, or benefice whatsoever ; 
as well the giver as the taker of any such pension, sum of money, 
or other benefice corruptly, shall lose double the value of the 
sum so given, taken, or had; the one moiety as well thereoli 
as of the forfeiture of the double value of one year’s profit before 
mentioned, to be to the queen, and the other to him that will sue 
for the same in any of her majesty’s courts of record. § &. 

Provided always, that this act or any thing therein contained, 
siall not in any •wise extend to take away or restrain any imnish- 
ment^ pain^ o/r penalty limited^ p eso’ihed, or injlicted by the laws 
ecclesiastitaly for any the offences before in this act mentioned | 
but that the same shall I'etnain in force, and may be put in due 
execution, as it might be before the making of this act: this act 
or any thing therein contained to the contrary thereof in any¬ 
wise notwithstanding. $ 

And moreover, if any person shall receive or take ai^ money, 
or reward, or any other jnroft directly or indirectly, or'sliali 
take any promise, agreement, covenant, bond, or other assurance 
to receive or liave any money, fee, reward, t)r any other profit, 
directly or indirectly, either to himself or to any other of his 
friends (all ordinary and lawful fees only excepted), <m^io 
procure the ordaining or making of any minister, or giving any 
orders (5), or licence to preach ; he shall for every such office 

(4) Any resignation* or exchange for money is corrupt,-however 
apparently fair the transaction; as, where a father wishing that his 
son in orders should be employed in the duties of his profession, 
agreed to secure by bond the payment of an ahnUity, exactly'equal 
to the annual produce of a benefice, in consideration of the incunt- 
bent’s resigning in favour of his son. This resignation is corrupt-and 
simbhiachl7 the bond Fs void. Young v. Jones, E.T. 1783«' Chr* 
"nbte‘(fi)'1:bf4 B/b. Cdfhm. 62. •*- •-' 

' Abbnd'wacs ^ivCnby a fa'thertb sccuj^O’hnl annuity to his'Ooii^ till 

ho should bd in posSession of alivihgof a de^taifi-yalUe, and aiVagvee- 
itient of' even ^te was e)ledu.tbd‘, idcitingf thd' bond, and declaring 
that the son would 'forthwith enter into orders, ahd accept auch 
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Knefett t&e 40l.s and the par^ sl6 cc^updy or<}fuiiedi^<^ 

luide «ntnastei(> or‘taking orders, shall forfeit the sim of 
And if at any time within seven years next after such. corruptr 
entering into tlie ministry or receiving of order^^lto-stiali accept' 
or take any benefice, living, or promotion ecclesiastical ; theib 
kutoediately tiK>ra and after the induction, investing,. onin^Ila- 
tioii thereof or. thereunto hsd, the same shall be eftsoonjil^ieMidly^ 
void; and the‘patron slmll present, collate unto, give, aodiidSi^ 1 

pose of the same, as if the party so indiKtcd, invested,, or in**' 
ttaBed, had Ireen naturally dead: tlie one moiety of all which 
forfeitures shall be to ihc queen, and the other to him that will 
sue in any of her majesty’s courts of record. § 10. 

§ 4. J^'or avoiditig of shnon^"] Almost all the authors who 
have-treated of tliis subject, and even the learned judges in de¬ 
livering their resolutions in cases of simony, have asserted that 
there is no word of simony in this act; and from thence a con- [ 352 3 
elusion had been drawn in favour of the ecclesiastical jurisdiction, 
that the temporal courts have nothing to do with simony as such, 
or to define what shall be deemed simony and what no^hut only 
to take cognizance of the particular corrupt contracts therein 
specified. Wliicli consequence, although dcducible perhaps 
from other premises, yet doth not follow from the aforesaid ob¬ 
servation ; for it is plain here is the word simony: and the mis¬ 
take seemeth to have happened from this short preamble being 
inadvertently printed at the end of the foregoing section, treating 
entirely of a different subject; so ns to have been overlooked by 
the first person who made the observation, whom others have 
followed without examination. 

Donations'] For tlie like reason only (as it seemeth) a dout^ 
was made in the case of Ba’wderock and Mackallar, M, 2 Car, 
wh^cr this statute extendeth to donatives. Cro. Car, 330. 

§ S. If any person or jjet'sojis] If one wdio hath no right, pre- 
'Seat by usurpation, and doth it by reason of any coln'iipt coutrlidt 
or agreement; that presentation and the induction theiaupon are 
bereoy void; for this statute extends to all patrons, os well by 
wrong as by right. In like manner, [as well at common law as 
by the statute, j if when a church is void,* the void turn is pur- 


I living. The chancellor expressed great doubts as to the validity of 
this, bond, connfcied a& it was with a corrupt agrejenaent for takiag 
{Orders. The policy of the,ecclesiastical constitution of this couatr/ 
requires ^lat a,man should, tiikc ordq*s without reference tqiiecuoiary 
considerations. This case, however, was decided on.^e ground ih^t 
'jl.ho ton bad not^p^gpb^j^hh.-thp condition, hayjng received the ani- 
- nidty for:9.years,,yapd.;hoing;,sdll qnlyJn.doacoSi’s orders-; an^ 
«-t)ierefoi;e ann\ii^,,^as, by t)ie father, or. h^. 

jientatiyes. Ki^thvdl^igXliy, ^ Ves, 5^* . 
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chased (6); although the grant of a void turn, a$. being a thing, 
in action, is of itself void, and the purchaser’s preisentee comes^ 
in gtiosi per usurpaiionem; yet because it is by means of a simot 
niacal contract, it is as much simony as if the grant had not been 
vfoid. 1 120. Inst» 153. Cro, Eliz, 789. (7) 

And i,t is to be observed, that this clause is general, If anp. 
p^on or, persons,” and doth make no allowance in the case of 
&tiier.and son, more than in the case of other persons; and that' 
therefore the notion that a purchase of the next avoidance >eahen 
the incumbent is sick and readij to die (8), and the son’s privity to 
that purchase, is less simony in the case of a sou than it would 
be in the case of any other person, hath no foundation in the act. 
Neitlier is the reason that a father is bound by nature to provide 
for his son good to the aforesaid purpose; for a man is bound 
by nature also to provide for himself, and so might as well pur¬ 
chase for himself. IVats. c. 5. Gibs. 798. (c) 

C 853 3 So if a father, in consideration of a clerk’s mai*rying. hia^ 

(6) So the sale of an advowson, the church being void, is void at 
Coairaon law, per lord Hardwick in Grey v Hesketh, Ambl. 268., and 
Hce Benloc, \Q2. Bishop of JLincoln v. IVolferstan^ 1 /i/a. i?. 490. 
2 Wih. 174. 3 /i«rr. 1512. If tlie patron sells the fee siinpic of the 
advowson after the avoidance, ncilhcr he nor his vendee cun have a 
quare impedil i because the avoidance makes it a chose in action, so 
that it does not pass to the grantee, and the gratitor lias destroyed 
his action by his conveyance ; so none can have it. Leak v. Coventry^ 
(Bishop), Cro.El. 6'II. 

11 a presentation be made by a person usurping the riglit of pa¬ 
tronage, and pending an action for removing his clerk who is after¬ 
wards removed, the benefice is sold, this is simony within the statute, 
for the church was never full of that derk ; and if this were allowed, 
the statute might be eluded, for it would be only getting an uswper 
to present, while the church was void, and then selling it. Walker 
V. Hammersleyy Shinn. 90.; but the rightful patron shall have the pre¬ 
sentation and not the king. 3 Inst. 153. *' 

(7) Baker v. Rogers, Moor. 114. S. C. Stephens v. Wall, Byer^ 
282 h. Jenk. Cent. 6. Case 13. Calvert v. Parkinson, Noy.25, Lane, 
72. Winchcomb v. Ptdleston, Hob. 165. 

^8) The purchase of the next presentation to a living, the church 
being full, is good by modern practice, when not prevented by \2 Ann* 
c. 12. (it^ra,370.) But it seems that such a purchase, where the incum¬ 
bent is m a dying state, is simony. Smith v. Skelbourn, Cro. El. 685* 
Hobartf 165. Moor, 916. 19 Fin. Ab. 458. Winn.6%acc. In Barret 
v« Glubb, 2 Bla. Rep. 1052, the purchase of an advotoson in Jee 
simple unde^ these circumstances, but without privity of the clerk, 
was IMtl not affected by the statute of simony. Eyre C* J* declaring 
that it would be otherwise had it been a purchase of the nsjct pre- 
sentatiqn, which, as a * corrupt agre^ent to present,’ was within, tlm 
statute, while a ‘ corrupt presentation’ was bad at common law; and 
see Pateys Philosophy, B. HI. c, 20., 

(c) See 2 Bla, Com. 280. 



daughter, doth corenant with the clerk^ father, that h^ iitFiiif 
procure the cterk to be presented, admitted, instituted, and' in^ 
ducted into such a dmrch upon the next avoidance thereof f this 
is a simoniacal contract. Wats, c. 5. {d) ^ - 

Directly or mdirectly'] Simony may be committed, and'-yet 
neither the patron nor incumbent be privy to it, or knowittg' of 
it. Thus in a writ of error to reverse a judgment, whelhti^^e 
king had recovered in a qiiare imped it upon a title of shddilyj^ 
which was, that a friend of the patron had agreed to give , so 
much money to one (wlio was not the patron), to procure the 
said parson to be presented, who was presented according to that 
agi'eement ; it w'as assigned for error, that it did not appear, that 
either patron or parson were knowing of tliis agreement. But 
by the court, the parson is simoniacally promoted; and a case 
was mentioned, w'here the parson of St. Clement’s was ousted, 
by reason that a friend had given money to a page belonging to 
■the earl of Exeter, to endeavour to procure the presentation, and 
neither tlie earl nor the parson knew any thing of it. Wats„ 
<7.5. (<?) [So if the friend promises without jyrivity of the clerk, 
that lie shall afterwards make a lease of tithes to the patron, 
which he afterwarils does.'] (9) 

Jinnd, covmaiit, or other nssurcinr.c^ of orj'or any sum of money^ 
7'ewaj'd, glfti pytfd hcmjit (1) ^i!chfitsocver~\ Hic lamd and assur- 


(d) Lilt. Rep. 177. Otherwise if the covenant is independent of 
the consideration. liyrle, v. Mannings Cro. 0<7r. 4‘2.5. 191. 

(e) Rex V. Trus.9elly 1 Siderf. 929. 2 Kcb. 204-. [and Hutchinson*s 

case, 12 Rep. 101. 3 Insl. 151*, linker v. Rogersy Cro, El, 789. 

1 lirotnul. Z.«/to. 1087. 1090. 1093. 'I'ke King \, IBp.qf Norwich 
and Othe.rsy 3 Lev. 337. Semh. alilcr as to advowsons in fee. See 
Barfet Glubh, infra 352. n. 8.; and the pre.seritee, if ignorant of the 
corruption, is not within the clause of disability {§ 5,) in that statute. 
3 last. 154<.3 

(9) See note {e) between [ ], and see Com. D. tit. Esglise. fN. 3.) 

A reservation of a profit to a stranger as an annuity to the 
widow or son of the last incumbent, does not appear to be within the 
stat. 31 Eliz.y though Dr. Watson doubts it; but it is perfectly clear 
that a reservation of any kind of profit in favifr of the patron, is withia 
the statute, Baker v. Mounfordy Noy. Rep, 142. 

A Ideal act for inciosure of lands, recited a doubt whether the cu.. 
rate, (who was in this case qua vicar,) was entitled to small tithes 
thereof, or to a modus in lieu. A posterior agreement is executed 
by a new curate and the inhabitants, whereby a money payment in 
lieu of such ti^es is declared to be and to have been charged Jrem 
time immemorial in right of such church. This agreement entered 
into to restrain the then curate from asserting his claim to the smalt 
tithes by due course of law, and to furnish evidence against his sac* 
cessors, is a benefit to the inhabitants and simoniacal, and the present* 
nation lapses to the crown. The King \. ‘Rp. of 7 .Eos#, 600^ ^ 
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Ahceliienliohedj'lbeing for money, reward, gift, pries'oh^ 
ben^y a way was found veiy early to defeat the irttention of tliii' 
act, general bonds of resignation^ whereby the presentee obliged 
himself to resign and void the benefice, within a certain time' 
after warning to be given to him, or else indefinitely, whenever 

the<patron should require it. Gibs, 799, 800. . 

' these bonds have been allowed both in law and equity. (2) 
Thui'-in the case of Peele v. the Earl of Carlisle^ ilf. 6 G. In th^ 
king’s bench: In an action of debt upon a bond, conditioned 10 -’ 
resign a Ijeneftce; the court refusetl to let the defendant’s 
sel argue the validity of such bonds, they having been so Often 
established even in a court of* equity; and that also, where the' 
condition is general, and not barely to resign to a particulftr 
pemon. Sfr. 227. 

C SSi 3 So, M. 9 G. In chancery. Peele v. Capel. Capel on present¬ 
ing Peele to a living, took a bond from liim to resign when the* 
patron’s nephew came of age, for whom the living was designed.' 
When the nephew was of age, instead of requiring a resignatitfrti' 
it w'as agreed between them all, that Peele should continue to- 
' ' hold the living, paying 30/. a-year to the nephew. Peele makes 
the payment for seven years, but refusing to pay any more, the 
patron puts the bond in suit. And then Peele comes into thiS^ 
court for an injunction, and to have back his 30/. a-year. On 
hearing the lord chancellor granted the injunction, not (as he 
said) upon account of any defect in the bond itself, which he held' 
good, but on account of the ill use tliAt had been made (f // (3): 
and* as to the money, it being paid upon a simoniacal contract, 
he left the plaintiff to go to law for it. Sir. 534. 

So, in Durston v. Sandtjs, M. 1686. The del’ondant upon his 
presenting the plaintift* to a parsonage, took a bond of him to 
resign; which (as the reporter says) though in itself lawful, yet 
the patron making an ill use of it, viz. to prevent the incumbent 
from demanding tithes in kind, the court awarded a pcrpdttial 
injunction against the bond. IFct’w. 411. 

And Hesket v» Grepf in K. B. H. 28 G.2. (which was'ft case out 

(2) Though never appttoved by the bishops. See Babington v. Woody 
Cro> Car. 180. Sec the cases in which they have been afloived before 
collected. Bp. of London v. J^utche. Com. Dig. tit. Esglisd. {N. 3.) 

‘ (3) See 365. note (a). Such bonds though to resign generally are 
^ood, and have been constantly so allowed, because they may be on 
good and valuable considerations, and not simoniacal; as where the 
party teok a second benefice or for non-residence; and equity will 
inast on su^ bonds where the consideration is good; see 'Burner r. 
Handeine,. Fortesc. R^. 351,and will only grant an injunction whe^ 
they are made use pf to extort money from the incumbent, or tq 
turn him out for any thing but ill behavioqr or iin'morality. Hatohini 
t. Tu^nwt'i Prec.' Ch'tS19. S^ tdSdMf////&rd v. Staplelon'j ii\ftra,'tldta.’ 




qf chancery: 7 — Debt upon a bondO oyea^pf the cobdiUopt 

it. appeared tfaiit the obligor had been presented to the. living oC 
Sftaining by the obligee, and had agre^ to deliver it'^p in^ the 
l^nds of the ordinary, within three months .^er the expiration; 
of &ve years, at the request of the plaintiff, hi^ heirs ox assigns, or 
upon proper notice in writing, so that a new presentation plight 
be made. And after this I'ecital of the agreement^ the. 
w:as, that if the detendant did deliver up into the hands, the 
ordinary the said livhig, $0 as that the same might become voidt: 
thep tbe obligation to be void. The defendant pleaded, that he 
did offer to rc.sign absolutely the living, and that he delivered the 
resignatiou to the orilinary that he might accept the same, and 
the plaintiff make a new presentation, but that the ordinary re¬ 
fused to accept it. lie })lea(lcd further, that the agreement was 
corrupt; and that the bond was taken to keep the defendant in ; 

awe, and therefore also corrupt and void. Jii/der chief justice 
dfsliyercd tljje resolution of the court: The averring in the plea, 
itbat die agreejnent was corrupt, will not make it so: but it should 
be set forth what sort of corruption, that the court may judge 
whether simoniacnl or not. As to the point, whether a general C H 
bond of resignation is good, we are all of opinion it is. It was 
determined in the case of‘ lord Carlisle and Peele. But every 
sinioniacal contract is void, where it is secured only by promise. 

Otherwise it is, when ii bond is given for tlie performance of 
sucb a contract, when the condition does not express the agree¬ 
ment, but is ouly a condition for payment of money, because we 
cannot go out of the written condition to vacate the obligation, 
and also because specialty does not want a consideradon to 
supjiort it, as a promise dejiending only upon simple contract 
does. It has been objected, that these kinds of bonds, wh^ the 
contract appears upon the face of the condition to be for a gene¬ 
ral resignation upon request, are void; indeed it does look so; 
bMi$.ttlie law is otherw'ise. And as to the other objection, we are 
all of opinion that tfic plea in bar is bad, because it is not averred 
tl^at th^.bliihop has accepted this resignation, and for these, rea¬ 
sons: 1 . Because without the acceptance of the ordinary, the 
resignation is not complete, and the patrgn can have no benefit 
o,f such a resignation. 2 . Because the defendant has undertaken 
for tlio acceptance of the bishop, as that is necessary to;niake,a 
complete resignation, which he has by the condition of His bond 


agreed to do. 3. Becau.se the plea does not contain a siifhcienl 
excuse for the bishop’.s non-acceptance of the resignation ; fos 


the,a.singer. judipial 
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if witl^ a judicial power to accept or refuse reaignatkn^a 

as^be i^nks proper. A)ad judgment was given for the plaintiff. (4) 

. . . .. i-------- i - ■ — » - 

. (4) Greif aflerwaids applied to the court of efaancery for on injune^ 
lion : the proceeding^ on which application are thus reported in Grey 
v/ iJesketh, Ambler^ 1^68. Plaintiff was presented to the living of 
Siting bytha defendant, and previous thereto gave a general bond 
ofresigohtitm ailer the end of six years, on three months request t 
action sued at law, and judgment recovered on the bond. Bill by 
plaintiff for an injunction, and inier alia for a discovery, whether de< 
fendant bad not sold the advowson since the end of the six years^ with 
a promise of procuring an immediate resignation. Defendant de* 
murred to the- discovery as tending to subject him to the penalties of 
the statute against simony. Lord Hardwicke Ch. was of opinion 
that the sale of an advowson during a vacancy is not within the statute 
o£ simony as sale of the next presentation is (see Baker v. Rogers^ 
Cro»Eliz. 788. Moore, 914.); but it is void by the common law. 
These sorts of bonds are held good at law, and so they are in equity, 
unless an ill use is attempted to be made of them, viz., by extorting a 
composition for tithes, procuring an annuity for his relation, or de¬ 
manding a resignation wantonly, or without good cause, such as is 
approved by the law ; as for the benefit of his own son, or on account 
of non-residence, plurality, or gross immorality of the incumbent, 
2 Bl. Comm. 280. and authorities passim in this title ; in which case- 
this court will interfere. Durston v. Sandys, 1 Vernon, 411. and 
'Hilliard v. Stapleton, infra. Moor. 641. Cro. Car. 680. acc. The 
question then is, whether the sale of his advowson under these cir¬ 
cumstances, attended with an immediate resignation, is an abuse ? 
It seems to be an evasion of the statute; perhaps if more money had 
been given by reason of the vacancy, it might be witliin the statute. 
It desires discovery; and he overruled the demurrer. It was sug¬ 
gested in the bill, and made a defence at law, that the bishop had 
refused to accept the resignation. His lordship approved the conduct 
of the bishop, in case he was informed the advowson was sold to be 
attended with an immediate resignation. And he also expressed 
himself of the same opinion with the judges in the king’s bench, that 
the bishop’s refusal to accept the resignation was no excuse for^the 
incumbent’s not resigning; for that he had undertaken to resign, 
which implies both resignation and acceptance, without whibh the 
resignation is not complete. Lamli& case, 5 Rep. 23. Hilliard v. 
Stapleton, 1701., 1 Eq.-Ab. 8T.pl. 3. The guardian of an infant pre¬ 
sented to a living, and took a bond from the incumbent to resigb 
within two months after request of the patron or his heirs; the patrob 
died an infant, leaving two sisters, his heirs, who, on the incumbent's 
refusal to resign, put the bond in suit, and recovered judgment. Upon 
a bill to be relieved against the judgment, it was proved that tlm 
sisters had said, “ If he would not give 700/. for the perpetual ad¬ 
vowson, they would make him resign." Held, that the proof in this 
case lying on the defendants, unless they show some good reason for 
removing the incumbent, the court will decree against the bond. 
Bonds for resignation have been held good in law. The statute 31 El. 
against simony, made thei penalty on the lay patron ^ and no case df 



Ap{)ffiiriBg that the {natron \^bA advertised^the Uulng to;btt 
sold^ and in 1a*eating with a purchaser fbr it^ that he IsM dei* 
dared he asked and expected a greater price for ity-as he could 
compel an immediate resignation: lord Mar^mcke, fixr this rea- 


a resigmiiion doad appears before that statute, since which thffAaw 
been allowed to prcferve the living for the patron himeey^ oetfora 
ehildt.or to restrain the incumbent from non-residence or a vicious amrse 
qf Ifoj (ffee Bagshawy. Bossiev, 4 T. R, *78.) but if anu other advan* 
tage be enadet it will avoid the bond} and the court will grant a per»> 
petual injunction against it. Though it be general for resignation^ yet 
sonic special reason must be shown to require such resignation,.' or 
the court will not suffer it to be put in suit; for if it should not be 
so, simony may be committed without proof or punishment. A par^ 
ticular agreement to resign for the benefit of the friend that would 
be presented, must be proved, and without such agreement the bond 
ought not to be sued but for misbehaviour of the parson. 

in this case there being proof of endeavours to get money out of 
plaintiff (see V. Turner) the court decreed a perpetual in¬ 
junction against the bond, and satisfaction to be acknowledged on 
the judgment, and plaintiff to give a new bond to resign : but that 
not to be sued without leave of the court. In Grey v. Heskethy Ambl» 
268., Lord Hardwicke said, ‘ The lord-keeper W^right went too far 
in this case.’ 

Again in Legh v. Lewis, Mat/5. 1801. 1 East, 391. The court held 
that a bond given to resign a school or freehold office at request of 
the patron is valid, hut equity will interfere by injunction to prevent 
an ill use of it by the patron : us in 1 Tern. 4! 1., &c. sed quaere, 3 B. 
& P.231. S. C. in error, and lord Thurlow in Bp. of London v. 
Ffotche, In Grahame v. Grahame, A. D. 1682- 1 Vem. Rep» 131., on 
motion to dissolve an injunction against proceeding at law on a re¬ 
signation bond, I^orlh C.J. doubting its validity, directed plaintilF to 
declare at law and defendant to plead simony, and after judgment to 
return into equity. As to protecting a party and his executors from 
answering a bill of discovery, where the answer might subject him to 
forfeiture for simony, see Parkhurst v. Lowten, I Meriv. 391. 

A. presented B. to a vicarage, and took a bond conditioned to re¬ 
sign after ten years on request. The ten years expired, and the re¬ 
quest was made. B. prepared a resignation and tendered it to the 
bishop, who refused to accept it, saying these bonds were against 
conscience and void^ and because this, in an action on the bond, would 
be no plea (see Grey v. Heskelh, AmbL 268. Peele v. Earl (^Carlislct 
litra» 227.)* B. (who held the benefice for a third person of good con¬ 
versation, but did not reside at the vicarage,) brought his bill to be 
relieved, and to have an injunction against the bond at law. But the 
court would nqt. relieve, unless the patron had made some ill use of the 
bpnd, for tlie law allows resignation bonds to be good. Price B. was 
not clear as to any judicial act to be done by a third person, but the 
party having done his endeavour, the parson had three months given 
him to resign, which if he did tlm court would grant a special injuiiC- 
tion. Steeper v. Carver, 2 Eq. Aht 
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so|]» mdcing .a%.bad use of, thes.pafenDR« grunted^ to 

' ioJjuuotioia lQ! restriia die {MUiron from proceeding iurther iqpoa 
t£e bond. 

in the case of die bishop of iMudon and Lewis Limey Ffyteht 
esquire, in the year.1780 (5), the rectory of the parish churcdi of 
Woodham Walter va MsseXy in the diocese of Londotiy becoming 
vacant, Mr. ^fUJie presented his clerk the reverend John Eyre 
to tlie bishop for institution. The bishop being informed, that 
the said John Eyre hud given his patron a bond in a large 
penalty to. resign the said rectory at any time upon his request, 
and the said John Eyre acknowledging that he had given such a 
bond, the bishop refused to institute him to the living. 

Whereupon Mr. l^ytclie brought a qttare impedit (g) against 
the bishop in the court of common pleas, and obtained judgment 
7 3 against him. Upon which, the bishop appealed to the court of 
king’s bench, aiitl that court also gave jiulgnient in ailirnuuice of 
the judgment in the court of common plciis. Upon this, tlie 
bishop appealed to the house of lords; where, upon debate, the 
lords ordered several questions to be ])ut to the judges; who 
differing in opinion, they wertxlirected to deliver their opinions 
seriatim, with their reasons. The (juestions were twelve in 
number, but divers of them going only to matter of form, the 
time substantial inquiry was, whether an agreement made between 
an incumbent and patron, whereby the incumbent undertakes to 
avoid the benefice, at the reques-t of the jiatron, be not an agree¬ 
ment for a benefit to the said patron, within the statute of 31 Eliz^ 
so as by reason of sucli agreement such presentation shall be 
void ? 

Mr. Justice Bidler said, he had taken no small pains to find 
out upon w'hat princijilc ail the cases have gone, but it had not 
been with much eifoct: l()r he could not find that the different 
autliorities upon this subject are suppoited by that sense, by that 
imason, or by that principle, which, if the case were now totally 
new, would govern him in his judgment, or iiuUice him to coiiotir 
in those decisions. But the authorities are so very nitmeroiis; 
they have arisen at so many different (leriods of time; ail the 
judges for near 200 years past have been so uniformly of the 
same opinion; the law has been received not only in Westmin- 

(5) Reported 1 Enay 4-86. 2Bro,P. C. 211. 1 Bro, C. C. 9G. Ckm- 
ninobenns Law of Simany. 

is) Upon this quare imuedit the bishop filed a bill to discover 
whether the clerk presentee! to him by Mr. Efiftche had not given a 
general bond of resignation, in order to set up that bond as a defence 
at law for having refused him institution.''VTo this bill the defendant 
demurred, first, on account of the legality of such bond ; secondly, 
that the discovery was immaterial; but the demurrer was over*rule^ 

1 Bro» C. C. 96. [and see Parkhurst v. Lovatent 1 



^9ta^b8}li btttslknjfughout the kinf^om, as pnofiei^ settled, 

^mankind have so uniformly acted^tifioti thisftdea,^ tbet it seeded ' 
to him to be very dangerous to overturn^ oi^ even to shake thOw 
.authorities; For if policy, private tvishesj or the hardships of a ' 
case were permitted to weigh doMm jiidicialjdetermuiations in one 
instance, mey might be extended to any oQier; ancf the law, iif- 
steod of being a certain rule, would be governed by a disN^tion 
to be exeicised without rule in each particular case which Comes 
in judgment. The bond in question is a bond with a condition 
,to resign upon request; and it is stated in the pleadings that It 
jwds corruptly agreed between Mr. Eyre and Mr. Flytche, that [ 358 3 
Mr. Ffytche should present Mr. Eyre, and in consequence 
thereof, Mr. Eyre did give this bond to Mr. Ffytche. The ques¬ 
tion is, whether such a bond be corrupt and illegal? The 
authorities one and all have determined that such a bond is 
good; And this hath been decided not only in cases where it 
might be supposed that the bond was given t^er the present¬ 
ation, and without any previous agreement, but in cases where it 
did appear that the bond was given before the presentation, add 
tliat a presentation was made in consideration of that bund. 

. Mr. Baron Ejifre. The counsel for Mr. Ffytche rested the 
whole argument upon the authority of a series of cases, in which 
it was said to have been adjudged that these bonds were good in 
law; the house was called upon stare supei' antiquas viasy and ah 
indignation endeavoured to be raised against all those who should 
unsettle foundations. But without unsettling foundations, he 
might ask (he said) how the general doctrine, extracted from 
this series of cases, that a general bond of resignation is in itself 
not unlawful, applies even to prove that the bond stated in these 
pleadings, under the special circumstances of this case, i^^not 
unlawful: And he was compelled to go into the inquiry: because 
the question upon these bonds, proposed by their lordships, was 
not any question upon the validity of such bonds themselves, but 
was a question upon their validity upon the particular case, and 
under special circumstances stated in these pleadings. He had 
looked, he said, into most of the cases that have been alluded to, 
and found that instead of deciding the question upon the validity 
of such a bond, given under such circumstances as are disclosed 
in these pleadings, they are express authorities to prove that 
such a question remains to this hour open to discussion. From 
the uniform language of the cases, if you object to the validity of 
these bonds, you must take the circumstances upon which the 
objection is founded, that the court may judge whether it is suf¬ 
ficient. Therefore at once, to distinguish this case h'oni ail the 
cases cited, he believed he might hazard the assertion, vizm that all 
the circumstance were stated for the first time upon this record#^ 

Laying tiiese, tlierefore, out of the case, the questions projKwedr 
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to the judges are by no means complicated or intangled. The 
statute of Elizabeth was made to inforce a very clear rule in the 
ecclesiastical law, that presentations ought to be spontaneous. 
The words of the statute are “ reward, gift, ‘profit, or ben^** 
[ 359 1 Js the possession of a resignation bond pr<ft or benefit to a 
patron ? In every article in which the patronage is valuable, it 
is marketable, and by that the bond becomes instantly more 
valuable and more marketable. In a w'ord, he that stipulates 
ibr a resignation bond, bargains for a sum of money, or for that 
which to him is as valuable, or perhaps more valuable than that 
sum of money. Either of them is benficial to him, both of them, 
therefore, equally tbrbidden by the statute. 

Mr. Justice Nares. It may perhaps be difficult to point out the 
reasons upon which general bonds of resignation were originally 
held good. Many reasons may be suggested; among the rest, 
he mentioneil that such a bond was never considered in a cri¬ 
minal point of view, where particular persons, as the sons or 
relations, or particular friends, were intended to be promoted 
upon a resignation; lie would suppose that the patron, at the 
time he gave his living to the incumbent, had a great number of 
children; one perhaps he intended to bring up to the church. 
They were of that age at that time, he could not tell which it 
may be that may live to be old enough, or if he lived, how far 
his capacity might enable him to take upon him that sacred func¬ 
tion ; and there may be other things to prevent it; and there¬ 
fore it is impossible to specify what particular child it should be 
assigned to. If he has in his eye a relation among others, he 
cannot perhaps point out that particular relation. Or there may 
be other incidents; the incumbent might go and leave his church 
for too long a time; therefore resignation bonds may be con¬ 
sidered as having some little foundation at the time they were 
originally entered into. But that such bonds have been held 
good apj^ears from a regular train of cases in law and equity for 
near two hundred years. Founded on which decisions, which 
have so totally settled this point in the temporal courts. Sir 
Simon Degge takes notice, that bonds of resignation had become 
so frequent, that hardly a living was possessed without them; 
tliat he advises an application to parliament to prevent that bad 
practice, and which, he believed, if it could be effectually pre¬ 
vented, would be a very desirable thing. 

The Bishop of Salisbury. The whole of the question rests ul¬ 
timately on the statute of 31 FMz. The interpretation given to 
that statute by the learned baron is consonant to the best and 
most dispassionate opinion I am capable of forming; and which 
therefore I hold myself bound to deliver to your lordships. It is 
well known, my lords, that this act was passed with a view of pro¬ 
tecting the ecclesiastical law, and of strengthening its weakness. 
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The ecclesiastical law, which considers simony as a crime of deep 
dye, could only punish the clerical offender. The legislature 
perceiving the serious consequences*of this defect, in its wisdom 
interposed ; and inflicted certain penalties on the patron, the cor- 
rupter and partaker of the guilt. The act is not deprivative, but 
accumulative. It doth not deprive the ecclesiastical judge of his 
power. It doth not withdraw the clerk from the jurisdiction of his 
ordinary, nor dispense with the oath against simony, to which 
every presentee was previously subject. Its main object was to 
prevent corrupt influence, interested motives, and gross abuse of 
his power on the part of the patron; and to apply a remedy to an 
evil, thought to be of the most dangerous frequency, of the most 
alarming magnitude at that day; which has been continually in> 
creasing to the present period; and which, unless checked, bids 
fair to break down every barrier which honour, decency, and 
religion can oppose. The question on which your lordships are 
now to pass judgment, I conceive to be new in specie. It is 
here, my lords, I mean to make iny stand. None of the various 
cases which have been adduced by the judges in the house, or by 
the counsel at the bar, seem to me to touch it. They are distinct 
in their nature ; the case has never been decided upon, never been 
arguetl, and consequently all the reasoning from a series of deter¬ 
minations in the courts below, so much laboured, and so much 
pressed, doth not apply, and falls to the ground. Much has been 
said, my lords, much more probably will be said, as to the inex¬ 
pediency and fatal effects of moving old foundations. Legal de¬ 
cisions, which for centuries have received the sanction of succes¬ 
sive generations, of the great and able interpreters of law which 
preside in our courts (and greater and abler either in former ages 
or at the present time, no nation ever had to boast of) are entitled 
to the highest reverence, from every citizen who respects his own 
character, values his property, or loves his country. But I con¬ 
tend, my lords, that in the case before you there are no precedents. 

It is specific in its circumstances; ami (exclusive of the bond), 
on the sole ground of the statute, the presentation in the present 
case is void. And here, my lords, I should naturally close what 
1 have to offer to your lordships’ consideration. But as the situa¬ 
tion of the parochial clergy, on the foot of the commonly-received 
interpretation of the law relative to general bonds of resignation, f 361 j 
is either unknown or misunderstood, I should be wanting in jus¬ 
tice to that most useful and most respectable body of men, were I 
not to represent it without exaggeration, and leave it to you;* lord- 
ships’ honour and humanity. Every presentee, previous to his 
receiving institution, is obliged to take the oath against simony. 

The sense of that oath is as clear as language cim make it. There 
never could have been the hesitation of an instant as to its mean¬ 
ing, in the breast of any man, who in inteipreting the terms in 
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which it is expressed, followed nothing but the genuine sugges^^ 
tions of his own understanding. The only question which can 
arise on the subject is a question of conscience alone; but unhap¬ 
pily, the force of temptation in this as in other instances of moral 
conduct, operates on minds not sufficiently tender to the impres¬ 
sions of duty; and leads to the fostering a secret wish, that the 
imposition of the oath could be either dispensed with, or the terms 
in which it is framed be differently expounded from its obvious 
import. The surprize of an unexpected offer of a valuable bene¬ 
fice ; the oppression of poverty; the calls, perhaps, of a numerous 
family unprovided for; and the glitter of comparative affluence; 
ail contribute to induce to the listening to any casuistry which can 
reconcile interest with duty. To a man thus circumstanced, and 
thus inclined, authority is easily admitted in the place of reason¬ 
ing, and the sanction of courts supersedes conviction. From 
these motives, general bonds of resignation have usually been 
given; and from the instant they are given, the wretched presentee 
is taken from under the protection of that law which guards the 
property of every other subject of the state. He ceases to be 
free ; because he holds his living at the absolute will of his patron; 
subject to his caprice; and rendered incapable of discharging 
many of the most essential duties of his office, where they happen 
to clash with the prejudices, the humours, or the vices of the 
master of his fortune. Nay, my lords, even the most degrading 
compliances, the sacrifice of every comfort which unconditional 
presentation confers, are insufficient to secure a permanent con¬ 
tinuance in the benefice, the instant that the wants, or even the 
whim of the patron demand an avoidance ; Resignation or ruin, is 
the alternative. Your lordships need not be told which is likely 
to be submitted to. 

Bisho]) of Bangor. I had occasion, many years ago, in the 
course of my inquiries, to consider the subject of general bonds 
[ 362 ] of resignation. And I must confess that the decisions, one in the 
8 Ja. 1. Jones and Lavo ence, the other in the 5 Ch. 1. Babmgton 
and Wood, did not appear to me to rest on such solid and sub¬ 
stantial grounds as they ought to have done; and yet these two 
determinations are the precedents, which our courts have ever 
since implicitly followed, whenever the legality of such bonds was 
brought into (juestion. One of the learned judges, in the course 
of his argument, proved to your lordships, that the point now 
under consiileration was not the point in (juestion when tlicsc two 
cases were determined, on which so much stress was laid in tlie 
courts below; and it is very material that all the learned judges 
who have hitherto delivered their opinions to you on this occasion, 
have unanimously declared, that if this case had been res integvfh 
the judgment ought to have been, different; but the weight of 
these precedents, and ol many others for so great a length of time. 





presses so hard upon them, that they are unwilling to make any 
alteration, lest they should be considered as removing landmarks, 
and unsettling principles which had prevailed for near two cen¬ 
turies. Much reverence, my lords, is certainly due to such decisions 
of our courts as have been uniform and long acquiesced in; but 
if in succeeding times, great and manifold inconveniences shall be 
found to arise from persisting in such determinations, and no in¬ 
convenience from altering them, the case is too plain for me to 
tell this house what ought to be done. Under the cover of gene¬ 
ral bonds of resignation, the worst and most corrupt practices may 
be carried on. By means of such a bond, a patron may erect a 
court of justice over his clerk, much superior to that of his ordi¬ 
nary ; the ordinary can suspend a clerk from the exercise of his 
function, and can deprive him of his benefice; but before this cun 
be done, the party must be cited to appear; a charge commonly 
called a libel must be exhibited against him; a competent time 
must be allowed for answering the charge; a liberty must be 
granted for counsel to defend the cause; and after hearing all the 
ju'oofs, a solemn sentence must be ]5ronounced, from which there 
lies an appeal: But a patron, with such a bond in his pocket, has 
a much more compendious way of doing his business; for he can 
deprive his clerk, without trial, without proofs without sentence. 

By means of these bonds, ])atroiis can convert benefices, w'hich 
are by law freeholds for life, into estates for years, for months, or 
even only for a few days. By meafis of these bonds, the revenues f 36*3 
of that most useful and respectable body, tlie parochial clergy, 
are growing less and less every year; and there is little doubt, 
but that many of the money payments, in lieu of tithes, and which 
have now obtained the form of a modus, sprang originally from 
these bonds. By means of these bonds, it is become as easy to 
sell the next avoidance of a rectory or vicarage as it is to sell any 
other species of property; and from this circumstance, religion, 
learning, discipline, and good order suffer very much. It has 
been common of late years to advertise in the public prints the 
sale of livings with immediate resignation: but if this judgment 
should have the sanction of this house, these advertisers would 
wax bolder, aud in a short time inform u.s*of fiublic offices being 
opened for negociating this kind of traffic. 

Bishop of IJanda^'. 'I'he pope, in former ages, was a great 
eiicourager of resignations among the clergy of this kingdom, be¬ 
cause he obtained a year’s income of the benefice upon eveiyr 
avoidance; but neither were the catholic clergy of this country at 
that time, nor are they (he believed) at this time, fettered by ge¬ 
neral bonds of resignation. In the church of Scotland, this traf¬ 
fic hath not yet polluted the minds of either patrons or ministers; 
nor is it in use in any protestant church in Christendom, at least 
nut in the same degree in which it is in our own. This practice, 
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he said, was a sore scandal to the church of England: and he 
hoped, from the high sense of religion and honour which had ac¬ 
companied the deliberations of that house, that the time was now 
come when it would be no longer endured. It is said, that this 
matter is not now res integra ; that there have been in the course 
of above two hundred years many adjutlged cases, and that we 
must of necessity adhere to the precedents. The stare decisis^ the 
star e mper antiqnas v/as, was a maxim of law sanctified by such 
length of usage, such weight of authority, that he durst not pro¬ 
duce any of tlie arguments which suggested themselves to his 
mind in opposition to it; though some of them tended to question 
its utilit}^, and some of them its justice. It was a maxim, he said, 
which his hitherto course of studies had not brought him much 
acquainted with. It is not admitted in philosophy: It is not ad¬ 
mitted in divinity; for divines do not allow that tltere are any in¬ 
fallible interpreters of the Bible, which is their statute book; 
they maintain that fathers, churches, and councils have erred in 
their interpretations of that book, in their decisions concerning 
[ 364- ] points of faith; this, as protestants, they ever must maintain, 
otherwise they cannot justify the principles on which they emanci¬ 
pated themselves from the bondage of the church of Rome. But 
be it so, let this maxim, as applied to the law, be admitted in its 
fullest extent, what follows ? Notliing in this case, he said, for 
the plaintiff had averred, and one of the learned judges had been 
pointed in proving that the case in question was nut similar to 
any one of the cases which had been adjudgetl in the courts below. 
But suppose the case of the plaintiff is similar, in all its circum¬ 
stances, to some one or more of the cases which have been adjudged 
below; still it will not follow, that the house of lords is to he 
, bound by the precedents of those courts ; if it is, the right of ap¬ 
peal is nugatory. If a man thinks that the judgment of those 
courts is contrary to law, he has a right to come to this house to 
know whether it be so or not. And this house, in delivering its 
opinion, doth not inake law, but declares what the law is. TJje 
courts below' interpret a statute one way, this house may see rea¬ 
son to intcipret it another, and in that case the constitution hath 
said, that the courts btelow' mistook the sense of the statute, and 
that the interpretation which it receives in this house is the right 
interpretation. Precedents nniy be obligatory in the courts in 
which they are established; but their operation should not be ex¬ 
tended beyond the limits of those courts. It ought not at lea.st to 
be extended into the house of lords. If indeed there were any 
precedents of that house concerning the legality or illegality of 
general bonds of resignation, those precedents would have de¬ 
served weight in the present case, but there is not one precedent 
of the kind to be met with on their journals; so Uiat whatever 
might he thought as to the novelty of the case in the courts below, 
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it was undoubtedly new in that house, free and unshackled by 
precedent. 

Lord Thurlcm argued at large against the validity of these 
bonds, and among other particulars observed, that one thing 
which struck him was, that ever since the establishment of tlie 
church of Liigland, this ecclesiastical office was an office for life. 

It is not competent to the bishop to give it for any less time than 
for life. And it never was coin]>etcnt to a bishop of any Euro¬ 
pean church that ever he heard olj (and he had made inquiries) 
to give it lor any less estate than an estate for life. The incum¬ 
bent therefore derives intirely under and from the bishop an 
estate for lile, grounded upon the original constitution of the 
office, and consequently invariable by law. If that be the con- [ 365 ] 
stitution of the office, by what rule or principle can it be justified 
at common law, that such an officer should give a bond to his 
patron in order to hold the living for a less term than for life ? 

In the argument of this cause, a question was asked, with respect 
to a bond given by a jiid^e to resign his office of judge : What 
was the answei- ? The bond would be given to the king; and if , 

given to the king, it would be void, because it would rentier the 
judges dependent upon the king, instead of being independent, 
as the statute of king William expresses \t, quamdiu se bene gesse- 
rint. A master in chancerij is an officer a[)pointed for life: Sup¬ 
pose the chancellor has the appointment of it; suppose such 
master gives a bond to resign when called upon, would that bond 
be good at common law ? No; because it is not only contrary 
to tlie constitution of his office, but because the public has an 
interest in the independence of that officer, as being appointed 
for life, and a public law officer; his place is independent, it 
is whilst he behaves himself well in that office; if he is an officer 
for life, how can any private man whatsoever, because it is his “ 
province to appoint him, take upon him to render that officer’s 
situation such as the law said it should not be ? (6) And in the 
conclusion he moved, that the judgments of the courts of com¬ 
mon pleas and king’s bench in this cause be reversed. Which 
was determined accordingly, upon a division, nineteen against 
eighteen. • 

N. One of the questions proposed to the judges was. Whether 
the ordinary is bound to accept a resignation? {Vide mpruj 

iReistgitanott 5.) {h) 

(6) But sec Legh v. Lewis, 1 East, 391. contra, Lawrence J. dubi- 
tanie. See S. C. P. 231. 

(^) Since this case a bond given to the patron by an incumbent oit 
presentation to reside on the living, or to resign to the ordinary^ if 
he did not return to it within one month after notice, and also not to 
commit waste, was adjudged to be good; for the condition was not 
as in t^tche’s case to secure an unqualified resignation, but to enforce 
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^laU' be utterly •ooid^Jmstrate, and ^none ^et in /aw]. Before 
this act, they were only voidable by deprivation; bat ■ hereby 
they are made void without any deprivation; or sentence decla¬ 
ratory in the ecclesiastical court, as was adjudged in the case of 
Hickeock and Hickcock, So as the parishioners may deny their 
tithes, and allege in the spiritual court that he came in by 
simony. (/) But Hutton said, there was no remedy for the tithes, 


the performance of moral, legal, and religious duties. Bng&haxv r. 
Bossleyy 4 T. Rep, 78. And in a subsequent case, the condition of a 
bond appearing to be to reside, to keep the buildings on the living in 
repair, and to resign after one month’s notice, in order that the patron’s 
son, a youth of 14 years of age, might be presented to the benefice, 
it was declared by the court of king’s bench to be legal, without ar¬ 
gument ; this case not being precisely similar to J^fpiche’s, and the 
court understanding that both parties intended to appeal to the house 
of lords. Partridges. Whiston, 4 3'. TZey?. 3.59. [and 378. confirming, 
MooTi 9IG. Johns v. Laxjorencey Jones, 220. Cro. .7ac. 248. 274. S. P.] 
Though the case does not appear to have gone further. [In Nexuman v. 
Newman, 815. 4;M.SrS. 71. the court inclined strongly for tlie legality 
of such a bond ; and Dampier J. said, he knew that since the lip. of 
London v. Ffylche, it had been considered that bunds of resignation in 
favour of specified persons are not illegal; but see Rowlatt v. Rowlatt, 
\ J, 8^ W. 281. Godboll. 390. 435. In a very late case of action on 
bund to resign a living to a relation of plaintiif, which the defendant 
had refused to do, the jury in assessing the damages had calculated 
them by as many years’ purchase as the life of the party disappointed 
was worth, taking the living at the gross receipt; and the defendant 
still refusing the plaintitf’s ofter to give up all claims to damages if 
he would resign, the court refused to set aside the verdict. Ld. Sondes 
V. Fletcher, 5 Bar. Sf Aid. 335. In debt on bond, though part of the 
condition for presentation of the obligee’s son may or may not be 
simoniacal, yet the bond is good for payment of the money, Newman 
V. Newman, 4 M.S^' S. 66. So in Greenwood v. Bp. of'London, 5 Taunt. 
727. 1 Marsh. R. 292. S. C., conveyance of an advowson, admitting it 
to be void for the next presentation by reason of simony, was held 
good for the remaining interest, which might fairly be separated from 
the objectionable part.] Yet if the bond is general for resignation, 
some special reason must be shown to require a resignation, or the 
court of chancery will °not suffer it to be put in suit: for otherwise, 
simony would be committed without the possibility of proof or pu¬ 
nishment. Treat, of Eq. by Fonb. 220,221. with the cases there cited. 

( 2 ) Or in an action for treble damages may plead him no parson, 
because of the simony. Hob. 168. March. 84. But in an action for 
use and occupation by an incumbent against a tenant of the glebe 
lands, the defendant cannot give evidence of a simoniacal present¬ 
ation of the plaintiff in order to avoid his title, because having occu¬ 
pied by thh licence of his landlord, he cannot afterwards, in such an 
action, dispute his title. Cooke v. Loxley, 5 T. Rep. 4. So where the 
occupier of land has entered into an agreement for a composition for 
tithes, he cannot set up as a defence to an action on such agreemeut 
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which' a simoniacfU incumbent had actually receiTed. 1 Intt, 120. 
Gil>s.SOO,l. UtLBep.1'77. 

But here is to be observed a diversity, between a presentation or 
collation made Wa rightful patron, and an usurper. For . in 
case of the rightful patron, which doth corruptly present ch* col- 
iate, by the express letter of this act the king shall present; but 
when one doth usurp, and corruptly present or collate, there the 
king shall not present, but the rightful patron: for the branch 
that gives the king power to present, is only intended where the 
rightful patron is in fault; but where he is in no fault, there the 
corrupt act and wrong of the usurper shall not prejudice his 
title. 3 Inst. 153. 

And it shall be la’S^d for the queen to present for that one time 
or turn onhf\ In this particular, the penalty of simony which wa^ 
by ftje canon law, with regard to the patron, is somewhat miti¬ 
gated : the canons which had been made both at home and 
abroad (when they speak of this loss of patronage) making it 
perpetual, (/r) But because patronage in England is accounted 
a temporal matter, and corrupt patrons were not to be reached 
by the ecclesiastical laws (which could only touch the incum¬ 
bent) ; therefore, for the more effectual discouragement of simony, 
by affecting the patron also, this statute was made. Gibs. 801. 

And every person .... that shall take m' make any such jiromise'} 
So that the penalty (as it seemetli) is incurred by such promise; 
though the patron should afterwards present the clerk gratis. 
Gibs. 801. 

Shall forfeit and lose the double value of one ycai^s prqfif\ And 
this double value shall be accounted, according to the true value 
as tlie same may be letten, and shall be tried by a jury; and not 
according to the valuation in the king’s books. 26 A. 8. 3 Inst. 
154. 

And the person so corruptly taking, procuring, seeking, ot' accept- 
It was said by Tanfield chief baron, in Calvert and Kitchyn*s 
case, that if a clerk seeketk to obtain a presentation by money, 
although afterwards the patron present him gratis; yet this 
slmoniacal attempt hath disabled him to take that benefice. 
Gibs. SOI. • 

Be adjudged a disabled person in laxv, to have or enjoy the same 
benefice'\ Many of the ancient canons of the church, make depo¬ 
sition the punishment of simony, whether in bishops or presby¬ 
ters ; others make it deprivation. But the civil and canon law 
observe a difference in point of penalty, between a person guilty 

that tlie incumbent was simonlacolly presented. Broohshy v. Wails, 
O Taunt. 333. 2 Marsh. 3S. 

if) Qui emit jus patronatAs ut possit prasentare fUium vel nepoiem 
seu quern vult, eo privaridebel. '8 A-S.- IS. 6. 
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of simony, and a person simoniacally promoted. If the clerk 
himself is privy or party to the simony, he is to be deprived of 
that, and for ever disabled to accejit any other; but if he is only 
simoniacally promoted, by simony between two other persons, 
whereunto he was not privy, he is deprivable by reason of the 
corruption, but not disabled to take any other. In like manner, 
according to this statute, if the presentee was not privy to the 
simony, though the church is become void by the simony, yet he 
is not disabled from being presented again; lor a man cannot be 
said to be cormptly takings who is not j)rivy to the corrupt agree¬ 
ment. But a presentee who was privy to the simony, is a person 
C 368 ] disabled to enjt)y the same benefice during life, nor can the king 
or any other dispense with the disability. Giba. 801. 2 Haw. 396. 
\lhitchinsorC% case,] 12 Hep. 101. 

§ 6. Admits institute (7), imtall, induct'] The reason of this 
clause, lord Coke tells us (for, he says, he was of that parliament, 
and observed the proceetlings therein) was to avoid hasty and 
precipitate admissions and institutions, to the prejudice of them 
that had right to present, by putting them to a qnare impedit; 
and it is presumed, that no such haste or precipitation is used, 
but for a corrupt end and jnirpose. 3 hist. 155. 

Immediately after the iiwcsthig. installation^ or induction'] Al¬ 
beit the church is full by institution, against all but the king: 
yet the church becometh not void by this branch of the act, until 
after induction. 3 Inst. 155. 

$ 9. Shall not in any wise extend to take away or restrain any 
punishment^ pain^ or penalty^ limited^ q^rescribed, or injlicied Inf the 
laws ecclesiastical] So far are the ancient ecclesiastical laws against 
simony, and the power of the spiritual court in the execution of 
those laws, from being superseded by this act, that hereby they 
are expressly confirmed. And all promises and contracts, of 
what kind soever, being forbidden, and by consequence punish¬ 
able, by the laws ecclesiastical; it follows, that it could not be 
the intention of the legislators, to make this statute the rule and 
measure of simony; but only to check and restrain it in the most 
notorious instances. Gibs. 801. 

Which consideratic'Ti scemeth fully to warrant bishop Stillings 
fleet's observation, that this statute dotli not abrogate the eccle¬ 
siastical laws as to simony, but only enacteth some particular 
penalties on some more remarkable simoniacal acts, as to bene¬ 
fices and orders; but doth not go about to repeal any ecclesias¬ 
tical laws about simony, or to determine the nature and bounds 
of it: And also the observation of archbishop Wake; that this 

(7) A lay patron may revoke his presentation before institution; 
and such revocation not amounting to a corrupt agreement to present 
cannot be void for simony. Rogers v. HoUedy 2 Bla, Jli^. 1099. 



act is not privative of the jurisdiction of the church, or its con-- 
stitutions, but accumulative; that it leaveth to the church all the 
authority which it had before; only, whereas before these crimes 
were inquirable and punishable by the ecclesiastical jud^ alone, 
they may now, in some cases specified in this statute, be brought 
before the civil magistrate also. Gibs.798. 

And therefore still the ecclesiastical court may proceed against 
a simonist/;7'o saltde anvna’t and upon examination and evidence 
ileprive him for that cause : and this, although he was not privy 
to the contract; for there are no accessaries in simony. And 
when the spiritual court hath so sentenced the simony, the tern- [ S69 ] 
poral court ought to give credence thereto, and ought not to 
tlispute whether it be error or not. For the temporal court 
cannot take cognizance of their proceedings herein, whether they 
be lawful or not; which is the reason that in the temporal court 
it sufficeth to plead a sentence out of the spiritual court briefly, 
without showing the manner thereofi and of their proceedings. (/) 

And though it hath been said, that in the spiritual court they 
ought not to intermeddle to divest the freehold, which is in the 
incumbent after induction ; it is true, indeed, they cannot alter 
the freeholti, but thc}^ by their proceeding meddle only with the 
manner of obtaining the presentment, which by consequence 
only divestetli the freehold from the sirnonist by the dissolution 
of his estate, when his admission and institution are voided; and 
therefore may proceed: or rather the church being made void 
by act of parliament, he who pretemls to be incumbent thereof 
hath no freehold therein: so, depriving of him, cannot be said 
to divest any freehold from him. However, it is best, that not 
any of the articles to be examined upon in this case, be such as 
may expressly draw the right and title of the benefice into ques¬ 
tion ; lest occasion be taken from thence to bring a prohibition. 

Wats. c. 5. 

2 . By the I PV. c. 16. Whereas it hath often happened, that 
persons simoniac ot' simoniacally pi'onwied to hencjices or ecclesias¬ 
tical livings, have efyoyed the benefit of such livings many years, 
and swnetimes all their life time, by reason of the secret carriage of 
such simaniacal dealing and afla' the death of such simoniac 
person, another jferson innocent (f such crime, and imtihy of such 
pr ferment, being presented or pt'omolcd by any other patron inno¬ 
cent also f that simoniacal contract, have been trotthled and. remaoed 
upon pretence if lapse or othervoisc, to the jn ejudice if the innocent 
patron in reversion, and of his clei'k (8), whereby the guilty goeth* 

(1) 3 Bulst. 182. I'reem. 84. 

(8) For before this statute it was held that if a person who had 
acquired a benefice by simony enjoyed it during his life, the king 
might present after his death, because the church, notwithstanding 
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away with the profit of his crime, and the innocent succeeding 
patron and his clerk are punished, contrary to all reason and 
good conscience : for prevention thereof it is enacted, that after 
the death of the person so sinioniacally promoted, the offence or 
contract of simony shall neither by way of title in pleading, or in 
evidence to a jury, or otherwise, be alleged or pleaded to the 
prejudice of any other patron innocent of simony, or of his clerk 
t 370 3 presented or promoted, upon pretence of lapse to the 

crown or to the metropolitsin or otherwise; unless the person 
simoniac or simoniacally promoted, or liis patron, was convicted 
of such oftence at the common law or in some ecclesiastical court, 
in the life time of the person simoniac or simoniacally promoted 
or presented. § 1,2. 

And no lease really and hona Jule made by any person simoniac 
or simoniacally promoted to any deanery, prebend or parsonage, 
or other ecclesiastical benefice or dignity, for good and valuable 
consideration, to any tenant or person not being privy to or 
having notice of such simony, shall be impeached or avoided for 
or by reason of such simony, but shall be good and effectual in 
law, the said simony notwithstanding. § 3. 

3. By the \2 An. st.2. c. V2. Whereas some of the clergy 
have jirocured preferments for themselves, by buying ecclesias¬ 
tical livings, and others have been thereby discouraged ; it is 
enacted, that if any person shall for any sum of money, reward, 
gift, profit or advantage, directly or indirectly, or for or by reason 
of any promise, agreement, grant, bond, covenant, or other assur¬ 
ance of or for any sum of money, reward, gift, profit, or benefit 
whatsoever, directly or indirectly, in his own name, or in the 
name of any other person, take, procure, or accept the next avoid¬ 
ance of or presentation to any benefice with cure of souls, tlignity, 
prebend or living ecclesiastical, and shall be presented or collated 
thereupon; every such presentation or collation, and every ad¬ 
mission, institution, investiture, and induction upon the same, shall 
be utterly void, frustrate, and of none effect in law, and such 
agreement shall be deemed a simoniacal contract; and it shall 
be lawful for the queen, her heirs and successors, to present or 
collate unto, or give or bestow every such benefice, dignity, pre¬ 
bend and living ecclesiastical, for that one time or turn only; 
and the person so corruptly taking, procuring, or accepting any 
such benefice, dignity, prebend, or living, shall thereupon and from 
thenceforth be adjudged a disabled person in law to have and 
enjoy the same, and shall also be subject to any punishment, pain 


the institution and induction of the simonist, remained void to the 
king’s presentation before his death, which could not make him in¬ 
cumbent who was none before, or otherwise alter the case. 1 Brotonl. 
164. JVats, 96. 



or penalty* limited* prescribed* or inflicted by the laws ecclesiasti¬ 
cal, in like manner as if such corrupt agreement bad been made, 
after such benefice, dignity, prebend, or living ecclesiastical had 
become vacant; any law or statute to the contraiy in any. wise 
notwithstanding. 

Which statute having been understood as only prohibiting 
clergymen from purchasing livings for themselves; the intention 
thereof (if that was its sole intention) may be easily frustrated by 
employing others to purchase for them. (9) [But semble this falls 
within the oath required by Can. 40. I^e ante, 1. 4.] 

The form qf a general bond of resignation hath C 371 ] 

been tints: 

NOW all men by these presents, that we A. B. of — - - 

in the county of- clerk, and C. D. of- in 

the county of-gentleman, are held and firmly bound to 

E. F. of-in the county of-esquire, in the sum 

of-of good and lawful money of Great Britain, to be paid 

to the said E. F. or to his certain attorney, his executors, ad¬ 
ministrators or assigns : For the true payment whereof^ we bind 
ourselves and each of us, jointly and severally, and each and 
every of our joint and several heirs, executors, and admini¬ 
strators, firmly by these presents. Sealed with our seals, and 

dated this-day of-in the-year of the reign of 

our sovereign lord George the Third of Great Britain, France, 
and Ireland, king, defender of the faith, and so forth, and in 
the year of our Lord one thousand seven hundred and sixty- 
three. 

WHEREAS the above-named E. F. is seised of or entitled to 
the advowson, nomination, right of patronage and presentation 
of the vicarage [or rectory] of the parish church of G. in the 

county of-and diocese of-which is now become 

vacant; and whereas the said E. F. hath presented, nominated, 
and appointed the above-bound A. B. to supply the said 
vacancy, and to be vicar of the said vicarage and parish church 
of G, in order for him, the said A. B. to be instituted and in¬ 
ducted thereto by tlie proper ordinary; and whei’cas the said 
A. B. hath agreed to resign and deliver up the said vicarage and 
parish church of G. into the hands of the proper ordinary, upon 
the request of the said £. F., his heirs, executors, administrators 

(9) Mr. Fearnc did not consider a purchase uf an advotuson in fee 
by a clerk, and a presentation of himself on the death of an incum<|^ 
bent, to be within this statute, and that a presentation by a trustee 
of such a purchaser, of the purchaser himself, might be made. > See 
his Cases and Opinions, 409., and see Barrett v. Glubb, supra^ 352. n,S. 
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or assign, or upon notice in writing given to him or left for him 
for that purpose at the vicarage house of the said vicarage by 
the said £. F., his heirs, executors, administrators or assigns, so 
that thereby the said vicarage and parish church may become 
vacant, and the said E. F., his heirs, executors, administrators 
or assigns, patrons of the said church, may present anew: Now 
the condition of the above-written obligation is such, that if the 
above-bound A. B. do and shall upon the request of the said E. F., 
his heirs, executors, administrators or assigns, or upon notice 
in writing given to him the said A. B. or left for him for that 
purpose at the vicarage house of the said vicarage by the said 
£. F., bis heirs, executors, administrators or assigns, absolutely 
resign and deliver up the said vicarage and parish church of G. 
aforesaid, with its appurtenances, into the hands of the proper 
ordinary or guardian of the spiritualities for the time being, abso- 
C 372 3 lutely to accept of such resignation of the said vicarage and 
parish church of G. whereby the said vicarage and parish church 
of G. may become vacant, and the said E. F., his heirs, executors, 
administrators or assigns, patrons of the said church, may present 
anew to the said vicarage and parish church discharged of all 
charges and incumbrances done or suffered by the said A. B.; and 
also if the said A. B. do not or shall not commit or suffer, or 
cause to be committed, any waste or dilapidations, upon the 
houses, lands, tenements, or hereditaments belonging to the said 
vicarage during the time he shall be so vicar of the sai<l vicarage 
and parish church; Then this obligation to be void, otherwise to 
be and remain in full force and virtue. 

Signed, sealed, and delivered (the A. B. 

paper having been first duly C. D. 

stamped) in the presence of us, 

H. I. 

K. L. 


S>tnecttre. 

Original of 1. ^HE original of sinecures was thus: The rector (with 
sinecures. proper consent) had a power to intitle a vicar in his 

church to officiate under him; and this was often done: and by 
this means, two persons were instituted to the same church, and 
both to the cure of souls, and both did actually officiate. So 
that however the rectors of sinecures, by having been long ex¬ 
cused from residence, are in common opinion discharged from 
the cure of souls (which is the reason of the name) and however 
the cure is said in the law books to be in them habitualiter only; 
yet in strictness, and with regard to their original institution, the 



cure ii$ in them actualiier, as much as it b in the vicars Gibs. 
719. Johns. 85. 

That is to say, where they come in by institutbn; but if the 
rectory is a donative, the case is otherwise ,* for their coming in 
by donation, they have not the cure of souls committed to them. 
And these are most properly sinecures, according to the genuine 
signification of the word. Johns. 85. 

2. But no church, where there is but one incumbent, is properly 
a sinecure. If indeed the church be down or the parish be¬ 
come destitute of parishioners, without which divine offices cannot 
be ])erforined, the incumbent is of necessity acquitted from all 
public duty; but still he is under an obligation of doing this 
duty, whenever there shall be a competent number of inhabitants, 
and the church shall be rebuilt. And these benefices are more 
properly depopulations than sinecures. Johns. 84-. 

3. Bishoprics, deaneries, and archdeaconries, were of old 
generally said to have the cure of souls belonging to them; some 
have said the same of prebends, but with less reason. Bishops 
have the cure of their whole dioceses; and archdeacons do, in 
many particulars, share with them in their spiritual cures. The 
dean vras said to have the cure of his canons, and of the vest 
belonging to the choir; who were all in old time to make their 
confessions to him, and receive absolutions from him; but it 
{loth not appear, that the canons or prebendaries have or Iiad 
the cure of souls, in this or any other respect. They are indeed 
for the most part instituted, but not to the cure of souls. 
Johns. 86. 

4. Possession of sinecures (not being exempt as is aforesaid) 
must be obtained by the same methods by which the possession 
of other rectories and vicarages is obtained, namely, by present¬ 
ation, institution, and induction. And the reason is, because the 
vicarage had not its beginning by appropriation and endowment 
(which was a discharge to the parson from the cure), but by intitu- 
lotion, that is by l>eing admitted to a title, or a share in the profits 
and cure of the rectory, together with the rector, and in subordi¬ 
nation to him as vicar. For although by a constitution of arch¬ 
bishop Langton there might not be two fetors or parsons in 
one church; yet there might be, and sometimes were established 
in tile same church both a rector and vicar, with cure of souls; 
and in such case, the rectory came to be a sinecure, not because 
it was really so in law, but because the rectors got themselves 
excused from residence, and by degrees devolved the whole 
spiritual cure upon the vicars. Cr/5.$.818. 

Upon which ground, the possessors of sinecures are not bound 
to read the thirty-nine articles by the 13£/. c. 12. And in this 
only, institution to sinecures differs from institution to other 
benefices. Johns. 86. 
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5. Sinecures are^ijio^ statute of pluraUties* such 

livings being not by the ^id statute deenied incbmpatiWe; but 
only those to which the cure of^jjouls is actually and not only 
habitually annexed. Deg,p. 1. c. IS. [Nor within 57 Qeo, 3. 
c, 99. see §$ 72. 81.3 , 

^tn0in0 of p^alnuir. See fauhltc tDorogtp. 
dlonber. See SDefamatioti. 

^otiomp. See Buggevp. 

^Ott, succeeding his father in a benefice. See BetteSce. 


itipoliation. 

SPOLIATION is a writ obtained by one of the parties in suit, 

suggesting that his atlversary {spoliavit) hath wasted the fruits, 
or received the same, to the prejudice of him who sucth t)Ht the 
writ. 1 Ought, 13. 

And a cause of spoliation shall be tried in the spiritual court, 
and not in the temporal. And this suit lieth for one incumbent 
against another, where they both claim by one patron, mid where 
the right of the patronage doth not come in question or debate. 
As if a parson be created a bishop, and hath a dispensation to 
keep his benefice, and afterwards the patron presents another 
incumbent, who is instituted and inducted; now the bishop may 
have against that incumbent a spoliation in the spiritual court, 
because they claim both by one patron, and the right of the 
patronage doth not come in debate, and because the other in- 
cumbeiS came to the possession of the benefice by the course of 
the spiritual law, that is to say, by institution and induction; so 
that he hath colour to have it, and to be parson by the spiritual 
law • for otherwise, if he be not instituted and inducted, spoliar 
tion lies not against him, but rather a writ of trespass, or an 
assize of novel disseisin. Terms t^ihe L, . 

So it is also, where a parson who hath a plurality doth accept 
anoUier benefice, by reason whereof the patron presents another 
clerk, who is instituted and inducted: Now the one of them may 
have a spoliation against the other, and then shall come in debate 
whether he hath a sufficient plurality or not. And so it is in 
case of deprivation. T. L. 

The same law is, where one telleth the patron that his clerk 
is dead; whereupon he presents another; there the first incum¬ 
bent, who was supposed to be dead, may have a spoliation against 
the other. And so in divers other like cases. T, L. 



@<tipe(teiiars t)tie0t0. W 

If a pi^i^ do pF^ent a darlt*aiSto advowson, who is 
instituted ktid inducted, and afterwards another man doth present 
another clerk to the same advowson, who is also institute imd 
inducted; there, one of them shall not have a spoliation against 
the other, if he disturb him of the church, or do take away the 
fruits thereof; because the right of the patronage doth come in 
debate in the spiritual court which of the patrons hath a right 
to present. And therefore in that case, if one of them sue a 
spoliation against the other, he shall have prohibition unto the 
spiritual court, and no consultation shall be granted for the cause 
aforesaid. F, N, B. 86. 

When spoliation is brought to try which of two persons insti¬ 
tuted is the rightful incumbent of a parsonage or vicarage, or 
after sentence given against one of the parties who hath appealed; 
it is usual for the ecclesiastical judge, at the petition of either of 
the parties, to decree that the fruits of the church be sequestered, 
and to commit the power of collecting them to the churchward¬ 
ens or some others of the same parish, first taking bond of such 
persons, w’hereby they shall be obliged to collect and keep the 
tithes for the use of him that shall be found to have the right, 
and to render a just account when called thereunto. And the 
judge is also wont to appoint some minister to serve the cure, 
for the time that the controversy shall depend; and to command 
those to whom the sequestration is committed, to allow such 
salary as he shall assign out of the profits of the church, to the 
parson that he orders to attend the cure. And after the suit is 
determined, the sequestration is to be taken offj and the profits 
collected to be restored to him that prevails at law; to wit, in 
specie, if they remain so, or if not, the value of them. Wats. c. 30. 


S>famp0, [ S76 3 

TV/T OST of the stamp duties are inserted under their respective 
titles s I therefore think it advisable to omit them here 
entirely, particularly as they are now so mumerous, that they 
would fill several pages. [See Digest of the Statutes by Tymxihitt 
Sf Tyndalc^ tit. Stamps.'} 


it>ttpcnijfarj> prfeste. 

nPHE stipendiary priests were for trentals, anniversaries, obits, 
and such like, grounded on the doctrine of purgatory and 
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King’s su¬ 
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the Cum- 
inon Jaw, 


nnasses satisfactory. And for th^e chantries were founded and 
endowed, to pray for the souls of the founder and his friends: 
Which chantries were dissolved by the statute of the 1 Ed, 6. 
r.l4. 

&trthtlt0 in the church or church-yard. See Cj^Ul'C]^* 


^uti&eacon. 


C UBDEACON is one of the five inferior orders in the Romish 
church j whose office it is to wait upon the deacon in the ad¬ 
ministration of the sacrament of the Lord’s supper. Gibs. 99, 

^ufiVagan* See 


^utetoe, 

T>Y the rubric before the burial office; persons who have laid 
violent hands upon themselves, shall not have that office 
used at their interment. 

And the reason thereof given by the canon law is, because 
they die in the commission of a mortal sin [Lind. 164.); and 
therelbre this extendeth not to idiots, lunatics, or persons other¬ 
wise of insane mind, as children under the age of discretion, or 
the like; so also not to those who do it involuntarily, as where a 
man kills himself by accident: for in such case it is not their 
crime, but their very great misfortune. 

See llorb’jS hap* 

&upmtmttutiott. See Betirfilce* 
&u{){io0ttttiouiK See 


S)upremacy, 

1, T ORD chief justice Hale says: The supremacy of the crown 
of England in matters ecclesiastical is a most indubitable 
right of the crown, as appearcth by records of unquestionable 
truth and authority. 1 H. H. 75. 

Lord chief justice Coke saith: By the ancient laws of this 
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realm, this kingdom of England is an absolute empire and mo¬ 
narchy, consisting of one head, which is the king; and of a body 
consisting of several members, which the law divideth into two 
parts, the clergy and laity, both of them next and immediately 
under God subject and obedient to the head. 5 Co. 8. 4<0. 
Cawlretf% case. 

By the parliament of England in the 16 iZ.2. c.5. it is asserted, 
that the crown of England hath been so free at all times that it 
hath been in no earthly subjection, but immediately subject to 
God in all things touching the regality of the same crown, and 
to none other. 

And in the 24 H.9>. c. 12. it is thus recited : By sundry and 
authentic histories and chronicles it is manifestly declared and 
expressed, that this realm of England is an empire, and so bath 
been accepted in the world, governed by one supreme head and 
king, having dignity and roy^ estate of the imperial crown of 
the same; unto whom a body politic, compact of all sorts and 
degrees of people, divided in terms and by names of spiritualty 
and temporalty, been bounden and owen to bear next unto God, 
a natural and humble obedience; he being also furnished by the 
goodness and sufferance of Almighty God, with j)lenary whole 
and entire power, pre-eminence, authority, prerogative, and 
jurisdiction, to render and yield justice and final determination 
to all manner of persons resiants within this realm, in all cases, 
matters, debates, and contentions, without restraint or provoca¬ 
tion to any foreign princes or potentates of the world ; in causes 
spiritual by judges of the spiritualty, and causes temporal by 
temporal judges. 

Again, 25i/.8. c.21. The realm of England, recognizing 
110 superior under God, but only the king, hath been and is 
free from subjection to any man’s laws, but only to such ns have 
been devised, made, and obtained within this realm for the wealth 
of the same, or to such other as by sufferance of the king, the 
people of this realm have taken at their free liberty by their own 
consent to be used amongst them, and have bound themselves by 
long use and custom to the observance of the same, not as to the 
observance of the laws of any foreign prince, potentate, or pre¬ 
late, but as to the customed and ancient laws of this realm, ori¬ 
ginally established as laws of the same by tlie said sufferance, 
contents, and custom, and none otherwise. 

2. Can. 1. As our duty to the king’s most excellent majesty 
requireth, we first decree and ordain, that the archbishop from 
time to time, all bishops, deans, archdeacons, parsons, vicars, 
and all other ecclesiastical persons, shall faithfully keep and ob- 
sei'V'e, and as much as in them lieth shall cause to be observed 
and kept of others, all and singular laws and statutes made for 
restoring to the crown of this kingdom, the ancient jurisdiction 

a V 2 
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articles. 


t)ver the state ecclesiastical, and abolishing of nil foreign power 
repugnant to the same. Furthermore, all ecclesiastical persons 
having cure of souls, and all other preachers, and readers of 
divinity lectures, shall to the utmost of their wit, knowledge, and 
learning, purely and sincerely (without any colour of dissimu¬ 
lation) tench, manifest, open, and declare, four times every year 
at the least, in their sermons and other collation and lectures, 
that all usurped and foreign power (forasmuch as the same hath 
no establishment nor ground by the law of God) is for most 
just causes taken away and abolished, and that therefore no 
manner of obedience or subjection within his majesty’s realms 
and dominions is due unto any such foreign power; but that 
the king’s power, within his realms of England, Scotland, and 
Ireland, and all other his dominions and countries, is the highest 
power under God, to whom all men, as well inhabitants as born 
within the same, do by God’s laws owe most loyalty and obedi¬ 
ence, afore and above all other powers and potentates in the 
earth. 

Can. 2. Whoever shall affirm, that the king’s majesty hatli 
not the same authority in causes ecclesiastical, that the godly 
kings had amongst the Jews and Christian emperors of the pri¬ 
mitive church, or impeach any part of his regal supremacy in 
the said causes restored to the crown, and by the laws of this 
realm therein established; let him be excommunicated tj)SO Jacto, 
and not restored but only by the archbishop, after his repentance 
and public revocation of those his wicked errors. 

Can. 26. No person shall be received into the ministry, nor 
admitted to any ecclesiastical function, except he shall first sub¬ 
scribe (amongst others) to this article following: That the king’s 
majesty under God is the only supreme governor of this realm, 
and of all othci s his highness’s dominions and countries, as well 
in all spiritual or ecclesiastical things or causes, as temporal; 
and that no foreign prince, person, prelate, state, or potentate, 
hath, or ought to have any jurisdiction, power, superiority, pre¬ 
eminence, or authority ecclesiastical or spiritual, within his 
majesty’s said realms, dominions, and countries. 

3. Art. 37. The queen’s majesty hath the chief power in this 
realm of England, and other her dominions; unto whom the 
chief government of all estates of this realm, whether they be 
ecclesiastical or civil, in all causes doth appertain: and is not, 
nor ought to be subject, to any foreign jurisdiction. But when 
we attribute to the queen’s majesty the chief government, we 
give not thereby to our princes the ministering either of God’s 
word, or of the sacraments; but that only prerogative which we 
see to have been given always to all godly princes in holy scrip¬ 
ture by God himself, that is, that they should rule all estates 
and degrees committed to their charge by God, whether they 
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be Gcclesiafifical or temporal, and restrain with the civil sword 
the stubborn and evil doers. The bishop of Rome hath no ju¬ 
risdiction in this realm of England. 

4. Albeit the king’s majesty justly and rightfully is and ought By 
to be the supreme head of the church of England, and so is recog- 
?iized by the clergy of this realm in their convocations^ yet neverthe¬ 
less for corroboration and confirmation thereof, and for the in¬ 
crease of virtue in Christ’s religion, and to repress all errors, 
heresies, and other enormities and abuses; it is enacted, That 
the king our sovereign lord, his heirs and successors, kings of 
this realm, shall l)e taken, accepted, and reputed the only supreme 
head in earth of the church of England; and shall have and 
enjoy, annexed to the imperial crown of this realm, as well the 
style and title thereof^ as all honours, dignities, pre-eminences, 
jurisdictions, privileges, authorities, immunities, profits, and com¬ 
modities, to the said dignity of supreme head of the same church 
belongingand appertaining; and shall have power from time to time 
to visit, repress, redress, reform, order, correct, restrain, and amend 
all such errors, heresies, abuses, offences, contempts, and enor¬ 
mities wJiatsoever they be, which by any manner of spiritual 
authority or jurisdiction may lawfully be reformed, repressed, 
ordered, rerlressed, corrected, restrained, or amended most to 
the pleasure of Almighty God, the increase of virtue in Christ’s 
religion, and for the conservation of the peace, unity, and tran¬ 
quillity of this realm; any usage, custom, foreign laws, foreign 
authority, prescription, or any other thing to the contrary not¬ 
withstanding. 26//. 8. c. 1. 

Recognized by the clergy of this realm in their convocations']^ 

Which recognition, after deliberation and debate in both houses 
of convocation, was at length agreed upon in these words, — 
ccclesiee et cleri Anglicani, aijus singularem protcctorem unicum^ el 
supremum dominumt ct quantum per Christi legem licetf etiam su- 
premum cajnit ipsius majestatem recognoscimus. Gibs. 23. 

5. Whereas the king hath heretofore been and is justly and The king’s 
lawfully and notoriously kiiDwn, named, published, and declared 
to be king of England, France, and Ireland, defender of the 
faith, and of the church of EngLand and also of Ireland in earth 
supreme head, and hath justly and lawfully used the title and 
name thereof; it is enacted. That all his majesty’s subjects shall 
from henceforth accept and Uike the same his majesty’s style, as 
it is declared and set forth in manner and form following, viz. 

“ Henry the Eighth, by the grace of God, king of England, [[ 382 ] 
“ (since the union with Scotland, king of Great Britain,) France, 

“ and Ireland, defended' of the faith, and of the church of England 
“ and also of Ireland in earth the supreme head: ” and the said 
style shall be for ever united and annexed to the imperial crown 
of this realm. 35 H. 8. c, 3. 
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Dtftmdcr of the faith'] This title, although sometimes attri¬ 
buted to our kings before, yet was peculiarly and in a more 
solemn manner given to king Hen. 8. by pope Leo 10. for writ- 
ing against Luther. 

And of the church qfFjngland and also rf Ireland in earth the 
sttjyreme head] These are the words which seem to be understood, 
in the abbreviated style of the king, as it is now usually express^ 
ed, {defender <f the faith, and so forth.] 

6. By the 1 Ed. 6. c.l2. If any person shall by open preach- 
ing, express •iwrds, or sayings, affirm or set forth, that the king is 
not or ought not to be supreme head in earth of the church of Eng¬ 
land and Ireland, or any of them, immediately under God; or 
that the bishop of Rome or any other person than the king of 
England for the time being is or ought to be by the laws of God 
supreme head of the same churches or of any of them; he, his 
aiders, comforters, abettors, procurers, and counsellors, shall (on 
conviction by the oath of two witnesses or confession) for the 
first offence forfeit his goods and be imprisoned during the king’s 
pleasure: for the second offence .shall forfeit his goo(ls, and also 
the profits of his lauds and spiritual promotions during his life, 
and also be imprisoned during his life; and for the third offence 
shall be guilty of high treason, § 6. 22. 

And if any person shall by writing, printing, mei't deed or act, 
affirm or set forth, that the king is not or ought not to be 
supreme head in earth of the church of England and Ireland, or 
of any of them, immediately under God; or that the bishop of 
Rome, or any other person than the king of England for the 
time being, is or ought to be by the laws of God or otherwise, 
the supreme head in earth of the same churches or any of them; 
he (his aiders, comforters, abettors, procurers, and counsellors) 
shall (on conviction by the oath of two witnesses or confession) 
be guilty of high treason. § 7. 22. 

But no person shall be prosecuted for the said offences by 
open preaching or words only, but within thirty days after such 
preaching or speaking, if the accuser* be within the realm during 
the said thirty days; if not, then within six months after such 
preaching or words spoken; and not otherw'ise. —— The accu¬ 
sation to be made to one of the king’s counsel, or to a justice of 
assize, or a justice of the peace being of the quorum, or to two 
justices of the peace within the shire where the offence was com¬ 
mitted. § 19. 

But as to offences made treason by this act, the same is so far 
repealed by the 1 Mar. sess.l. c.l. which cnacteth, that no 
offence made high treason by act of })arliamcnt, shall be ad¬ 
judged high treason, but only .such as is exjiressed in the statute 
of the 25 Ed. 3. But as to the rest ihi.* statute continueth in 
force. 
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But by the 1 M, c. 1. It is further enacted as fblloweth ; viz. 
that no foreign prince, person, prelate, state, or potentate, spi« 
ritual or temporal, shall use, enjoy, or exercise any manner of 
power, jurisdiction, superiority, authority, pre-eminence or pri¬ 
vilege, spiritual or ecclesiastical, within this realm or any other 
her majesty’s dominions or countries; but the same shall be 
abolish^ thereout for ever: any statute, ordinance, custom, 
constitutions, or any other matter or cause whatsoever to the 
contrary notwithstanding. $ 16. 

And such jurisdictions, privileges, superiorities, and pre-emi¬ 
nences spiritual and ecclesiastical, as by any spiritual or eccle¬ 
siastical power or authority have heretofore been, or may lawfully 
be exercised or used for the visitation of the ecclesiastical state 
and persons, and for reformation, order, and correction of the 
same, and of all manner of errors, heresies, schisms, abuses, 
offences, contempts, and enormities, shall tor ever be united and 
annexed to the imperial crown of this realm. § 17. 

And if any person shall by mititigy 'printing, teaching, preach¬ 
ing, exjjress words, deed or act, advisedly, maliciously, and directly 
nfHrm, liold, stand with, set forth, maintain, or defend the autho¬ 
rity, pre-eminence, power, or jurisdiction, spiritual or ecclesi¬ 
astical, of any foreign prince, prelate, person, state, or potentate 
whatsoever, heretofore claimed, used, or usurped within this 
realm, or any other her majesty’s dominions or countries; or 
shall, advisedly, maliciously and directly put in nre or execute 
any thing for the extolling, advancement, setting forth, mainte¬ 
nance or defence of any such pretended or usurped jurisdiction, 
power, pre-eminence and authority, or any part thereof; he, his 
abettors, aiders, procurers, and counsellors, shall for the fir:,t 
offence forfeit all his goods, and if he hath not goods to the value 
of 9.0U he shall also be imprisoned for a year, and the benefices [ 384> j 
of every spiritual person offending shall also be void; for the 
second offence shall incur a praemunire; and for the third shall 
be guilty of high treason. § 27—30. 

But no person shall be molestetl for any offence committed 
only by preaching, teaching, or words, unless he be indicted within 
one half year after the offence committed. , § 31. 

And no person shall be indicted or arraigned but by the oath 
of two or more witnesses: which witnesses, or so many of them 
as shall be living, and within the realm at the time of the arraign¬ 
ment, shall be brought face to face before the party arraigned if 
he require the same. § 37. 

7. If any person shall by writing, ciphering, printing, j^reach- Penalty of 
ing or teaching, deed or act, advisedly and wittingly holcl or stand 
with, to extol, set forth, maintain or defend the authority, juris- supremiicy. 
diction or power of the bishop of Rome or of his see, heretofore 
claimed, used, or usurped within this realm, or in any of her ma- 
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jesty’s dominioiiK; or by ar^ speech, open deed, or act, advisedly and 
wittingly attribute any such manner of jurisfliction, autliority, or 
pre-eminence to the said see of Home or to any bishop of the 
same see for the time being; he, his abettors, procurers, and 
counsellors, his aiders, assistants, and comforters, upon purpose 
and to the intent to set forth, further, and extol the said usurped 
power, being indicted or presented within one year, and con¬ 
victed at any time after, shall incur a praemunire. 5 EL c.l. $2. 

And the justices of assize, or two justices of the peace (one 
whereof to be of the quorum) in their sessions, may inquire 
thereof, and shall certify the presentment into the king’s bench 
in forty days, if the term be then open; if not, at the first day 
of the full term next following the said forty days: on pain of 
ICO/. §3. 

And the justices of the king’s bench, as well upon such cer¬ 
tificate as by inquiry before themselves, shall proceed thereupon 
ns in cases of praemunire. § 4. 

But charitable giving of reasonable alms to an offender, with¬ 
out fraud or covin, shall not be deemed abetting, procuring, 
counselling, aiding, assisting, or comforting. § 18. 

Oatli of su- 8. The papal encroachments upon the king’s sovereignty in 
preniacy. causes and over persons ecclesiastical, yea even in matters civil, 
under that loose pretence of in ordine ad spirilualia, had obtained 
C 385 3 a great strength and long continuance in this realm, notwith¬ 
standing the security the crown had by the oaths of fealty and 
allegiance; so that there was a necessity to unrivet those usurp¬ 
ations, by substituting by authority of parliament a recognition 
by oath of the king’s supremacy, as well in causes ecclesiastical 
as civil; and thereupon the oath of supremacy was framed. 

1//.//. 75. 

Which oath, as finally established by the 1 tF. c.8. is as fol¬ 
lows : “ 1 A. B. do swear, that I do from my heart abhor, detest, 
“ and abjure, as impious and heretical, that damnable doctrine 
“ and position, that princes excommunicated or deprived by the 

pope or any authority of the see of Rome, may be deposed or 
“ murdered by their subjects, or any other whatsoever. And I 
“ do declare, that no foreign prince, person, prelate, state, or 
“ potentate hath or ought to have any jurisdiction, power, su- 
“ periority, pre-eminence, or authority, ecclesiastical or spiritual, 
“ within this realm : So help me God.” (7«) 

(w*) By the 31 G. 3. c. 32. § 18. No person shall be summoned to 
take the oath of supremacy, or be prosecuted for not obeying such 
summons; but Roman Catholics, in order to enjoy the benefits of 
that act, for which sec the title ^optr?, are to take, in the nianner 
therein directed, the oath introduced by it; for which see 
20. B. 
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9. But lastly, the usurped jurisdiction of the pope being abo*r 
lished, and there being no longer any danger to the liberties of 
tlie church or state from that quarter; and divers of the princes 
of this realm having entertained more exalted notions of the 
supremacy both ecclesiastical and civil, than were deemed con¬ 
sistent with the legal establishment and constitution; it was 
thought fit at the Revolution to declare and express how far the 
regal power, in matters spiritual as well as temporal, doth extend: 
that so as well the just prerogative of the crown on the one hand, 
as the rights and liberties of the subject on the other might be 
ascertained and secured. Therefore by the statute of the 1 W. 
c. G. it is enacted as fblloweth : 

“ Whereas by the law and ancient usage of this realm, the 
kings and queens thereof have taken a solemn oath upon the 
evangelists at their respective coronations, to maintain the statutes. 
Jaws, and customs of the said realm, and all the people and in¬ 
habitants thereof in their spiritual and civil rights and properties; 
but forasmuch as the oath itself on such occasion administered, 
hath heretofore been framed in doubtful words and expressions, 
with relation to ancient laws at this time unknown; to the end 
Uierefore that one uniform oath may be in all times to come 
taken by the kings and queens of this realm, and to them respec¬ 
tively administered, at the times of their and every of their 
coronation, it is enacted, that the following oath shall be admin¬ 
istered to every king or queen who shall succeed to the imperial 
crown of this realm, at their respective coronations, by one of 
the archbishops or bishops of this realm of England for the time 
being, to be thereunto appointed by such king or queen respec¬ 
tively, and in the presence of all persons that shall be attending, 
assisting, or otherwise present at such their respective coro- 
citions : that is to say, 

“ The archbishop or bishop shall say. Will you solemnly pro¬ 
mise and swear, to govern the people of the kingdom of England, 
and the dominions thereto belonging, according to the statutes 
in parliament agreed on, and the laws and customs of the same ? 
The king or queen shall say, 1 solemnly promise so to do. 

“ Archbishop or bishop: Will you to your power cause law and 
justice in mercy to be executed in all your judgments ? The 
king or queen shall answer, I will. 

“ Archbishop or bishop: Will you to the utmost of your power 
maintain the laws of God, the true profession of the gospel, 
and protestant reformed religion established by law ? And will 
you preserve unto the bishops and clergy of this realm, and to 
the churches committed to their charge, all such rights and pri¬ 
vileges, as by law do or shall appertain unto them or any of 
them ? The king or queen shall answer. All this I promise to 
<lo. After this, laying his or her hand upon the holy gospels, he 
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or she shall say. The things which 1 have here before promised, 
I will perform and keep; So help me God: And shall then kiss 
the book.** 

And by the 1 tV, sess, 2, c. 2. “ Whereas the late king James 

the second, by the assistance of divers evil counsellors, judges, 
and ministers employed by him, did endeavour to subvert and 
extirpate the protestant religion, and tiie laws and liberties of this 
kingdom: 

]. By assuming and exercising a power of dispensing with and 
suspending of laws, and the execution of laws, without consent of 
parliament. 

2. By committing and prosecuting divers worthy prelates, for 
humbly petitioning to be excused from concurring to the said 
assumed power. 

C 387 ] 3. By issuing and causing to be executed a commission under 

the great seal for erecting a court called The court of commis¬ 
sioners for ecclesiastical causes. 

4. By levying money for and to the use of the crown, by pre¬ 
tence of prerogative, lor other time, and in other manner than 
the same was granted by parliament. 

5. By raising and keeping a standing army within this king¬ 
dom in time of peace, without consent of parliament, and quar¬ 
tering soldiers contrary to Jaw. 

6. By causing several good subjects, being protestants, to be 
disarmed at the same time when papists were both armed and 
employed, contrary to law. 

7. By violating the freedom of election of members to serve in 
parliament. 

8. By prosecutions in the court of king’s bench, for matters 
and causes cognizable only in parliament: and by divers other 
arbitrary and illegal causes. 

9. And whereas of late years partial, coiTupt, and unqualified 
persons have been returned and served on juries in trials, and 
particularly divers jurors in trials for high treason which were 
not freeholders. 

10. And excessive bail hath been required of persons commit¬ 
ted in criminal cases, to elude the benefit of the laws made for the 
liberty of the subjectsl 

11. And excessive fines have been imposed; and illegal and 
cruel punishments inflicted. 

12. And several grants and promises made of fines and for¬ 
feitures, before any conviction or judgment against the persons 
upon whom the same were to be levied. 

All which are utterly and directly contrary to tlie known laws 
and statutes and freedom of this realm. 

And whereas the said late king James the second, having ab¬ 
dicated the government, and the throne being thereby vacant, his 
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highness the prince of Ormige (whom it has pleased Almighty 
God to make the glorious instrument of delivering this kingdom 
from popery and arbitrary power) did, by the advice of the lords 
spiritual and temporal and divers principal persons of the com¬ 
mons, cause letters to be written to the lords spiritual and tem¬ 
poral being protestants; and other letters to the several counties, 
cities, universities, boroughs, and cinque ports, for the choosing of • 
such persons to represent them, as were of right to be sent to par¬ 
liament, to meet and sit at Westminster upon the 22d day of 
January in this year 1688, in order to such an establishment, os 
that their religion, laws, and liberties might not again be in dan¬ 
ger of being subverted: upon which letters, elections having been [ 388 ] 
accordingly made, and thereupon the said lords spiritual and 
temporal, and commons, pursuant to their respective letters and 
elections, being now assembled in a full and free representative of 
this nation, taking into their most serious consideration the best 
means for attaining the ends aforesaid, do in the first place (as 
their ancestors in like cases have usually done) for the vindicating 
and asserting their ancient rights and liberties, declare: 

1. That the pretended power of suspending laws, or the exe¬ 
cution of laws by regal authority, without consent of parliament, 
is illegal. 

2. That the pretended power of dispensing with laws, or the 
execution of laws, by regal authority, as it hath been assumed 
and exercised of late, is illegal. 

3. That the commission for erecting the late court of commis¬ 
sioners for ecclesiastical causes, and all other commissions and 
court of like nature, are illegal and pernicious. 

4. That levying money for or to the use of the crown, by pre¬ 
tence of prerogative, without grant of parliament, for longer time, 
or in other manner, than the same is or shall be granted, is illegal. 

5. That it is the right of the subjects to petition the king; and 
all commitments and prosecutions for such petitioning, are illegal. 

6. That the raising or keeping a sbiiiding army within the 
kingdom in time of peace, unless it be with consent of parliament, 
is against law. 

7. That the subjects which are protestants, may have arms for 
their defence, suitable to their conditions, and as allowed by law. 

8. That election of members of parliament ought to be free. 

9. That the freedom of speech, and debates Or proceedings in 
parliament ought not to be impeached or questioned in any court 
or place out of parliament. 

10. That excessive bail ought not to be required, nor excessive 
hnes imposed; nor cruel and unusual punishments inflicted. 

11. That jurors ought to be duly impannellod and returned, 
and jurors which pass iqmn men in trials for high ti'eoson ought 
to be freeholders. 
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19, That all grants and promises of fines and forfeitures of 
particular persons before conviction, are illegal and void. 

[ 389 J 13 , And that for redress of all grievances, and for the amend¬ 
ing, strengthening, and preserving of the laws, parliaments ought 
to be held Irequently. 

And they do claim, demand, and insist upon all and singular 
tlie premises, as their undoubted rights and liberties; and that 
no declarations, judgments, doings, or proceedings, to the preju¬ 
dice of the people in any of tlie said premises, ought in any wise 
to be drawn hereafter into consequence or example.” 

The truth is, that after the abolition of the papal power, there 
was no branch of sovereignty with which the princes of this realm, 
for above a century after the Reformation, were more delighted 
than that of being the supreme head of the church: imagining 
(as it scemeth) that all that })ower which the pope claimed, and 
exercised (so far as he was able), was by the statutes abrogating 
the papal authority annexed to the imperial crown of this realm: 
not attending to the necessary distinction, that it was not tluit 
exorbitant lawless power which the pope usurped, that was there¬ 
by become vested in them; but only, that the ancient legal au¬ 
thority and jurisdiction of the kings of England in matters eccle¬ 
siastical, which the pope had endeavoured to wrest out of their 
hands, was re-asseited and vindicated. 'I'he pope arrogated to 
himself a jurisdiction superior not only to his own canon law, but 
to the municipal laws of kingdoms. And those princes of this 
realm above mentioned seem to have considered themselves plain¬ 
ly as popes in their own dominions. Hence one reason why a 
reformation of the ecclesiastical laws was never efiected, seemeth 
to have been, because it conduced more to the advancement of 
the supremacy to retain the church in an unsettled state, and con¬ 
sequently more dependent on the sovereign will of the prince. 
Hence became established the office of lord vicegerent in causes 
ecclesiastical; and after that the high commission court; and last 
of all, the dispensing power or a power of dispensing with or sus¬ 
pending the execution of laws at the prince’s pleasure. There¬ 
fore, to remove these grievances, these acts prescribed the just 
boundaries of the prerogative, both ecclesiastical and civil, and 
established the rights both of prince and people upon the firm¬ 
est and surest foundation, namely, the known law of the land; 
and thereby rendered the name of an English monarch respect¬ 
able among the princes of tlie earth. A king ruling by the es¬ 
tablished laws of his kingdom, that is, with an extensive power 
C 390 3 of doing right, and an utter inability of doing wrong, is the per¬ 
fection of the human nature, and the glory of the divine ; and 
renders kings, in a most emphatical sense, God’s vicegerents. 

From which premises may be deduced also the genuine cause, 
why the civil and canon laws have received so much check aiul 
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iliscx)iiragement from thne to time within this khigdonw They 
are founded upon the principles of arbitrary power. 

The civil law is said to be the common municipal law of all the 
arbitrary stales in Europe (modified only according to the differ¬ 
ent circumstances of each government) j and those princes of this 
realm who have most afiected absolute sovereigrity, have been 
proportionable encouragers of the civil law. The canon law 
hath the same lineaments and features ; being framed to render 
the pope in the church, what the emperor was in the state. And 
it must be owned, they are both perhaps more for the ease of the 
governors, but not so convenient for the governed. 

Particularly as to the enacting part: They owe their very exist¬ 
ence to the sovereign will of the supreme governor; and conse¬ 
quently, what is law to-day, may not be law to-morrow; for the 

same power which enacteth may repeal.- For sicck is our will 

-is a harsh and grating sound to an English ear; being the 

sullen voice of insolence and wanton power. How much more 

humane is that declaration- lie it enacted hy the Icings most 

excellent majesty^ by and with the advice and assent the Icyrds 
spiritual and temporal^ and commons, in this ■pi'esent parliament as¬ 
sembled, and by the authority of the same. 

Again, as to the executive i>art, especially w'ith respect to 
criminal prosecutions. — A person accused in the dark; witnesses 
not confronted with the party face to face; the cruel oath ex 
officio, whereby a man is compelled to accuse himself (not to 
mention the diabolical rack and torture;) and the whole deter¬ 
mined at last by the sole decision of the judge, who must needs 
be oftentimes an entire stranger to the parties; are disparage¬ 
ments of those laws, which will always obstruct their progress in 
a land of liberty. How much more mild and gentle is that law, 
which is the birthright of every Englishman however otherwise 
destitute and friendless, w’hereby he shall not be called upon to 
answer for any crime he is charged withal, but upon the oaths of 
at least twelve men of considerable rank and fortune within the 
county in which the offence is supposed to have been committed, 
if they shall see probable cause for further inquiry; and after¬ 
wards, shall not be condemned, but by the unanimous suffrage 
of other twelve men, his neighbours and equals in degree and C 391 ] 
station of life, upon their oaths likewise; and at the same time he 
hath a right to object to any one who is summoned to try him 
for his offence, if he hath a reasonable cause of exception. —The 
one is the law of tyrants; the other of freemen, and may it ever 
prosper in the British soil! 

10. Finally, by the act of union of the two kingdoms of Eng- By the act 
land and Scotland, 5 An, c.%., it is enacted, that after the demise 
of her majesty queen Anne, the sovereign next succeeding, and kingdoms 
so for ever afterwards every king or queen succeeding and com- ^ England 
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ing to the royal govenynent of the kingdom of Great Britain, at 
his or her coronation, shall in the presence of all persons who 
shall be attending, assisting, or otherwise Uien and there present, 
take and subscribe an oath, to maintain and preserve inviolably 
the settlement of the church of England, and the doctrine, wor¬ 
ship, discipline, and government thereof^ ns by law established 
within the kingdoms of England and Ireland, the dominion of 
Wales, and town of Berwick upon Tweed, and the territories 
thereunto belonging. 

And shall also swear and subscribe, that they shall inviolably 
maintain and preserve the settlement of the true protestant reli¬ 
gion, with the government, worship, discipline, right, and privi¬ 
leges of the church of Scotland, as then established by tlie laws 
of that kingdom. [See and 

&u(0ron0. See 

^ucpltcc. See Cj^uvej^, and public toordbtp* 


Surrogate. 

"QY Can. 128. No chancellor, commissary, archdeacon, official 
or any other person using ecclesiastic^ jurisdiction, shall 
substitute in their absence any to keep court for them, except he 
be either a grave minister and a graduate, or a licensed public 
preacher and a beneficed man, near tlie place where the courts 
are kept, or a bachelor of law, or a master of arts at least, who 
hath some skill in the civil and ecclesiastical law, and is a favourer 
of true religion, and a man of modest and honest conversation; 
under pain of suspension for every time that they offend therein, 
from the execution of their offices for the space of three months 
toties qmties: and he likewise that is deputed, being not qualified 
as is before expressed, and yet shall pi‘esume to be a substitute 
to any judge, and shall keep any court as aforesaid, shall undergo 
the same censure in manner and form as is before expressed. 

And by the statute of the 26 G. 2. c, 33. No surrogate de¬ 
puty by any ecclesiastical judge, who hath power to grant licences 
of marriage, shall grant any such licence before he hath taken an 
oath before the said judge, faitlifully to execute his office accord¬ 
ing to law, to the best of his knowledge; and hath given security 
by his bond in the sum of 100^. to the bishop of the diocese, for 
the due and faithful execution of his office. 

His office and duty in granting such licences, is treated of in 
the tide damage. 
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T N the laws of the churchy we read of two sorts of suspension; 

one relating solely to the clergy, the other extending also to 
the laity. Gibs* 1047. 

That which relates solely to the clergy, is suspension from 
office and benefice jointly, or from office or benefice singly; and 
may be called a temporary degradation, or deprivation of both. 
So wc find it described 1^ John of Athon: A person deposed, is he 
who is deprived of his office and benefice, although not solemnly; 
a person de^'aded, is he who is deprived of both solemnly, the 
ensigns of his order being taken from him; a person suspended, 
is he who is deprived of them both for a time, but not for ever. 
Gibs. 1047. 

And the penalty upon a clergyman officiating after suspension, 
if he shall persist therein after a reproof from tlie bishop, is (by 
the ancient canon law) that he shall be excommunicated all man¬ 
ner of ways, and every person who communicates with him shall 
be excommunicated also. Gibs. 1047. 

The other sort of suspension, which extendeth also to the 
laity, is suspension ab ingi'cssu ecclesics, or from the hearing of 
divine service, and receiving the holy sacrament; which may 
therefore be called a temporary excommunication. Gibs. 1047. 

Which two sorts of suspension, the one relating to the clergy 
alone, and the other to the laity also, do herein agree, that both 
are inflicted for crimes of an inferior nature, such as in the first 
case deserve not deprivation, and such as in the second case de¬ 
serve not excommunication: that both, in practice at least, are 
temporary; both also terminated, either at a certain time when 
inflicted for such time, or upon satisfaction given to the judge 
when inflicted until something be performed which he hath in- 
joined : and lastly, both (if unduly performed) are attended with 
further penalties ; that of the clergy, with irregularity, if they act 
in the mean time; and that of the laity (as it seemeth) with ex¬ 
communication, if they cither presume to join in communion 
during their suspension, or do not in due time perform those 
things which the suspension was intended to inforce the perform¬ 
ance of. Gibs. 1047. 

By the ancient canon law, sentence of suspension ought not to 
be given without a previous admonition; unless where the offence 
is such, as in its own nature requires an immediate suspension: 
and if sentence of suspension, in ordinary cases, be given without 
such previous admonition, there may be cause of appeal. Gibs, 
1046. 

[The following note, which is to be found in 1 T. Rep. 526. 
and was taken from a MS. of Sir E. Simpson, king’s advocate 
and judge of the admiralty, is inserted here as appertaining to 
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By the 
canon law. 

By statute. 


this Q^ob .ro 

eccle3^ti(m^^e(]turte>«^th9t person‘snsf^pd^ii anjpffence sup¬ 
posed} of which he Is afterwards^aequhted iu pi^op^r court, is 
intltl^ to all the iptermediate proofs. Thus, in case of capture 
of prize at sea, the officer in arrest lieii^ actually qu board, , and 
afterwards duly acquitted, or restored, to his,station, shall share 
the prize money. So in civil causes in admiralty — If a ipaster 
turns his mate without just cause before the mast, and^he sues 
for wages as mate for the whole time, he may recover, though 
he did not do the duty. So if a clergyman be suspended ah 
officio et benfficiOf and upon an appeal declared innocent, he will 
recover the profits of the living. 

Profits — Person suspended from an office, entitled to inter¬ 
mediate profits, if innocent, j 


S>taeartn0. 

1. (JAN. 109. If any offend their brethren by swearing; the 
churchwardens, or questmen and sidenien, in their next 
presentment to their ordinaries, shall present the same, that they 
may be punished by the severity of the laws according to their 
deserts : and such notorious offenders shall not be admitted to 
the holy communion, till they be reformed. 

2. By the 19 G.2. c.21. If any person shall profanely curse 
or swear, and be tliereof convicted on the oath of one witness 
before one justice of the peace or mayor of a town corporate, or 
by confession; every person so offending shall forfeit as fbllow- 
eth: that is to say, every day labourer, common soldier, common 
sailor, and common seaman, Ij.; and every other person tinder 
the degree of a gentleman, 2s.; and every person of or above 
the degree of a gentleman, 5s. And if any person after convic¬ 
tion o&nd a second time, he shall forfeit double; and for every 
■other offence after a second conviction, treble. § 1. 

And if such profane cursing or swearing shall be in the pre^ 
sence and hearing of a justice of the peace, or in the presence or 
hearing of such mayor as aforesaid; he shall convict die offender 
without other proof. § 2. 

And if it shall be in the presence and hearing of a constable 
or other peace officer, he shall (if such person,be unknown to 
him) seize, secure, and detain him, and forthwith carry him be¬ 
fore the next justice of the peace for the county or division, oi^ 
before the mayor of such town corporate, wherein the offence' 
was committed : who shall on the oath of such constable or other 
peace officer convict the offender; but if such person be known 





to the seid 

make information‘^|bresttcK*Jiilti(:Ss Or efieMer 

may be by him coiivKstod/ 'f 3: ^ ^ ♦ v* •. -• 

And such justice ot mayor shall inimcditllely,' upon inform¬ 
ation given upon oath such constable or other peace officer, 
or of an^ otl^r person whatsoever, cause the oflender to appear 
before him; and upon such information being proved as,afore¬ 
said, shall convict him. And if he shall not immediately pay 
down the sum so forfeited, or give security to the satisfaction 
of such justice or mayor before whom the conviction is mode, 
such justice or mayor shall commit the oilender to the house of 
correction, there to remain and be kept to hard labour for the 
space of ten days. § 4. 

Provided, that if any common soldier belonging to any regi¬ 
ment in his majesty’s service, or luiy common sailor or common 
seaman belonging to any ship or vessel, shall be convicted of pro¬ 
fane cursing or swearing as aforesaid, and shall not immediately 
pay down the penalty or give security for the same as aforesaid, 
and also the costs of the information, summons, and conviction, 
as by this act is directed; he shall, instead of being committed to 
the house of correction, be ordered by such justice or mayor to 
be publicly set in the stocks for the space of one hour for every 
single offonce, and for any number of offences whereof he shall 
be convicted at one and the same time, two hours. $ 5. 

And if such justice or mayor shall wilfully and wittingly omit 
the performance of his duty, in the execution of this act; lie shall 
forfeit 51., half to the informer, and half to the poor of the parish 
where he shall reside; to be I’ecovered in any of his majesty’s 
courts of record at Westminster. § 6. 

And if any constable or other peace officer shall wilfully and 
wittingly omit tlie performance of his duty, in the execution of 
this act; and be thereof convicted by the oath of one witness, 
before one justice or mayor as aforesaid; he shall forfeit 405. to 
be levied and recovered by distress and sale, and to be disposed 
of half to the informer and half to the poor; and if he have not. 
sufficient goods whereon to levy the same, such justice or mayor 
shall commit him to the house of correction, to be kept to hard 
labour for one mouth. $ 7. 

And the conviction shall be drawn up in the words and form 
following: 

Middlesex, \ IjE it remembered, tJiQt on the —— da^ of 

to mt, } - in the - year of his majestys reig^i, 

A. B. was convicted before me, one of his mqjesti/s justices of the 
peace for the county, riding, division, or liberty tforesaid ; [or, be¬ 
fore me, mayor, justice, bailiff, or other chief magistrate of the city 

or town of .. ■ within the coimty (f —' — — as the case sliaJl 

be] of swearing one or more jmfane oath or oaths; for, of air si tig 
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one or more 'profane corse or curses; os the cose shftll be]]. ‘ OitieH 
under my hand and seal, the day and year qfbi'esaid. $ 8. 

Which said form and conviction shall not be liable to be re- 
[ 396 ] moved by certiorari, but shall be final to all intents. And the 
said justice or mayor, before whom the conviction shall be, shall 
cause the same to l>e fairly wrote upon parchment, and returned 
to the next general or quarter sessions of the peace for the 
county, to be filed by the clerk of the peace, .and kept amongst 
the records. § 8. 

'riic penalties to be disposed of for the benefit of the poor; 
and all cliarges of the inforn)ation and conviction shall be j>aid 
by the offender, if able, over and above the penalties; which 
charges shall be settled and ascertained by such justice or mayor 
(so as tliat the clerk of such justice or mayor shall have for the 
information, summons, and conviction of every offender, the 
sum of Is. and no more. § 14.) And if such party shall not be 
able, or shall not immediately pay the said charges and ex- 
pences, or give security for the same to the satisfaction of such 
justice or mayor; he shall commit him to the house of correc¬ 
tion, there to remain and be kept to hard labour tor the space 
of six days, over and above such time for which he may be com¬ 
mitted in default of payment of the penalties; and in such case, 
no charges of information and conviction shall be paid by any 
person whatsoever. § 10. 

And if any action shall be brought against any justice of the 
peace, constable, or any other person whatsoever, for any thing 
done in execution of this act; he m.ay ple.ad the general issue, 
and give the special matter in evidence: and if a verdict shall be 
given for him, or the plaintiff be non-suit, or discontinue, he 
shall have treble costs. § 11. 

Provided, that no person shall be prosecuted or troubled for 
any oflence against the statute, unless the same be proved or j)ro- 
secuted within eight days next after the offence committed. $ 12. 

And this act shall be publicly read four times a year in all 
parish churches and public chapels, by the parson, vicar, or 
curate, immediately after morning or evening prayer, on four 
several Sundays, to wit, the Sunday next after March 25., 
June 24., September 29., and December 25 .; or in case divine 
service shall not be performed in any such church or chapel on 
snch Sunday, then upon the first Sunday after: on pain of for¬ 
feiting Si. for every omission or neglect; to be levied by distress 
and sale of the offender’s goods, by warrant from such justice or 
mayor. §13. [This section is repealed, 4G. 4. c. 31. § 1. 
Pt^lic clause, § 2.] 

And by the 22 G.2. c. 33. art. 2. All flag officers, and all 
l)ersons in or belonging to his majesty’s shipvS or vessels of war, 
being profane oaths, cursings, execrations, or other 



scandalous actions^ in derdgation of God’s honour, and cbrruption 
of good raanncrs, shall incur such punishment as a court martial 
shall think fit to impose, and as the nature and degree of their 
offence shall deserve. 


fepnofi. 

1 . ^^ENERAL or cecumenical councils or synods are assemblies General 
of bishops from all parts of the church, to determine some council, 
weighty controversies of faith or discipline. These were first 
called by the emperors, afterwards by Christian princes; till in 
the latter ages the pope usurped to himself the greatest share in 
the calling of them, and by his legates presided in them when 
called. Johns, 139. 

13y Art. 21. General councils may not be gathered together, 
without the commandment and will of princes; and when they be 
gathered together (forasmuch as they be an assembly of men, 
whereof all be not governed with the Spirit and word of God) 
they may err, and sometime have erred, even in things pertaining 
unto God. Wherefore things ordained by them .as necessary to 
salvation, have neither strength nor authority, unless it may be 
declared that they be taken out of holy scrijiture. 

But since the great divisions of Christendom, especially in the 
western church, a free universal synod is scarcely now to be 
hoped for. Johns. 140. 

2. A national synod consisteth of all the archbishops and National 
bishops within one nation, assembled together to determine any 

point of doctrine or discipline. Tlie first of this sort which 
we read of here in England, was that of Herudford (now Hart¬ 
ford) in the year 673. The last was that held by cardinal Pole, 
in the year 155.5. Johns, 139. 

But although national synods be now laid aside, yet upon any 
great emergency, the synods of the two provinces of Canterbury 
and York do act by mutual correspontlencc and joint consent, or 
by having commissioners from the province of York present in 
that of Canterbury. Id. 140. 

3. A provincial synod consisteth of the metropolitan and the Provincial 
bishops subject to him; being what is now called the Convocation, 

and is treated of in this book under that title. 

4. A diocesan synod is the assembly of the bishop and his C 398 ] 
jjrcsbyters, to enforce and put in execution canons made by 
general councils, or national and provincial synods, and to con- * 
suit and agree upon rules of discipline for themselves. And 
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these were frequently held> fvfaile bishop and clergy lived 
together in a community; and were hot wholly laid aside, till by 
the act of submission, 25 H, 8. r. 19* it was made unlawful fof 
any synod to meet, but by royal authority. Johns. 140. 


^ YNODALS and synodatimm^ by the name, haVe n plain rela¬ 
tion to the holding of synods, but there being no reason why 
the clergj' should pay for their attending the bishop in synod, 
pursuant to his own citation, nor any footsteps to be found of 
such a payment by reason of the holding of synods, the name is 
supposed to have grown from this duty being usually paid by the 
clergy when they came to the synod. And this in all probability 
is the same which was antiently called cathedraticum^ as paid by 
the parochial clergy, in honour to the episcopal chair, and in 
token of subjection and obedience thereto. So it stands in 
the body of the canon law, “ No bishop shall demand any thing 
** of the churches but the honour of the catlmlraticum^ that is, 
** two shillings” (at the most, saith the gloss, for sometimes less 
is given). And the duty wliich we call ^nodals is generally 
such a small payment: which payment was reserved by the 
bishop, upon settling the revenues of the respective churches on 
the incumbents: whereas before, those revenues were paid to the 
bishop, who had a right to part of them for his own use, and 
a right to apply and distribute the rest to such uses, and 
in such proportions, as the laws of the church directed. 
Gibs, 976. 

Synodals are due of common right to the bishop only: So that 
if they be claimed or demanded by the archdeacon, or dean and 
chapter, or any other person or persons, it must be upon the 
foot of composition or prescription. Id, 

And if they be denied where due, they are recoverable in the 
spiritual court: And in the time of archbishop Whitoift, they 
were declared, upon a full hearing, to be spiritual proms j and, 
f 399 ] as such, to belong to the keeper of the spiritualities sede vacante. 
Gibs. 977. 

Also constitutions made in the provincial or diocesan synods, 
were sometimes called synodals; and were in many cases required 
to be published in the parish churches; in which sense the word 
frequently occurreth in the ancient directories. 

Crmplaiis. See 

%ttnpOValitie& (of bishoprics.) Sec HdtSSfiopflf. > 
Cenrfitf. See iFirjsit, fruity. 





terrier. 

11Y Can, 87, The archbishops and all bishops within their 
several dioceses, shftll procure (as much as in them lieth) 
that a true note and terrier of all the glebes, lands, meadows, 
gardens, orchardsr^ houses, stocks, implements, tenements, and 
portions of tithes lying out of their parishes, which belong to any 
parsonage, vicarage, or rural prebend, be taken by the view of 
honest men in every parish, by the appointment of the bishop, 
whereof the minister to be one; and to be laid up in the bishop’s 
registry, there to be for a perpetual memory thereof. ( 1 ) 

It may be convenient also, to have a copy of the same exem¬ 
plified, to be kept in the church chest. Goc/. Append, 12 . 

These terriers are of greater authority in the ecclesiastical 
courts, than they are in the temporal; for the ecclesiastical courts 
arc not allowed to be courts of record: and yet even in the teni- 
|)oral courts these terriers are of some weight, when duly attested 
by the register. Johm. 242. 

Especially if they be signed, not only by the parson and 
churchwardens, but also by the substantial inhabitants; but if 
they be signed by the parson only, they can be no evidence for 
him; so neither (as it seemeth) if they be signed only by the 
parson and churchwardens, if the churchwardens are of his 
iioiuinatiou. But in all cases they are certainly strong evidence 400 ] 
against the parson. Theory of'Evidence, 45. («) 

( 1 ) Ecclesiastical terriers or surveys of the temporal rights of the 
clergyman in every parish made by virtue of this canon, arc to be 
kept in the bishop’s register ofBce, as above directed. Per Macdonald 
C. 11. in Miller v. Foster, Givm. 1406. They become terriers by being 
thus restored to the bishop, Potts v. Durant, 3 Anst. R. 789. Gwnf, 

14^0. The thvee legitimate repositories of terriers and of rectors’ 
and vicars’ books, are the registry of the bishop or archdeacon of the 
diocese, and the church chest. Armstrong v. Hewitt, ^Pri,R.2l6, And 
semh. the originals must be produced; for copies of lost terriers were in 
a late case held inadmissible in evidence. Leathes v. Hewitt, 4 Pri. R, 

364. Sec contra, Atkins v. Hatton, Gwm. 1406.; wliere a copy from 
the parish registry was admitted, as the original could not be found. 

2 Anslr. 386. They are the highest evidence against those signing 
them, almost paramount to usage. Per Richards C. B. Drake v. Smith, 

5 Pri. R. 380.; but not conclusive. Blundell v. Maudsley, 15 East, 641. 

Lake V. Skinner, IJ. & W. Rep, 20. Tithes of particular articles 
mentioned in them as payable, are generally payable in kind; and 
any statement therein of a mode of rendering the tithe is evidence 
of that fact, and is allowed to qualify the render, and in a great mea¬ 
sure to deBne its legal character. Drake v. Smith, 1 Dan. R. 114. 

Halse V. Eyston, 4 Pri, R, 4*19. 

(fl) So ruled by tlie court of king’s bench in Miller v. Foster, 1794, 
contrary to the opinion of Macdonald Ch. B. 1 Anstr,SS7, Gwm, 

1483. Sec dho Aikyn^ vV Jifdion, ih. 
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[Imperfect terriers, signed by churchwardens only, are now 
uniformly received in evidence, being signed by persons unin¬ 
terested, whose duty it was officially to sign them. (2) Wood B. 
has explained this rule as only applying where they concern the 
parish generally. (3) In Mytton v. Hains (3) it was held, that 
old terriers recording that tithe of hay is payable in kind, signed 
by rector, churchwardens, overseers, and some of the resident 
parishioners, are good evidence to rebut the presumption of a 
farm modus attempted to be established by proof of a money 
payment having been uniformly rendered within living memory, 
and in the absence even of reputation that the tithe had ever 
been taken in kind; and that although such terriers are not 
proved to have been signed by any person interested in the farm. 
But Wood B. differed on this point, saying they ought to have 
been signed by some of the persons from whom the land owner 
derived title: that tliey would certainly not be admitted as against 
a rector or vicar, unless signed by them or some of their prede¬ 
cessors (4); and that the signature of other parishioners could 
not make a terrier admissible to affect a Jiirm modus. 

Form of a terrier. 

A true note and terrier of all the glebes, lands, meadows, gar¬ 
dens, orchards, houses, stocks, implements, tenements, por- 
tion.s of tithes, and other rights, belimging to the vicarage and 
jiarish church of Orton, otherwise Overton, in the county of 
Westmoreland, and diocese of Carlisle, now in the use and 
possession of Richard Burn, clerk, vicar of the said church; 
taken, made, and reneweil according to the old evidences and 
knowledge of the ancient inhabitants, this tenth day of November, 
in the year ol our Lord one thousand seven hundred and forty 
nine, by the ap})oinlnicnt of the right reverend Hither in God 
Richard lord bishop of Carlisle, at his primary visitation held at 
Appleby in the said county, and diocese aforesaid, the eighth day 
ol .Tune in the same year, and exhibited before the reverend and 
worshipful John Waugh, doctor of laws, chancellor of the afore¬ 
said diocese, on the twentieth day of November in the year 
aforesaid. 

Toqo'imis. One stated <lwelling-house, in length fifty-one feet, 
in breadth nineteen feet, within the walls. One thatched barn, 


(2) lUinfriuorth v. Lei<>/t, Gwm. 101 u. 

(3) Myllon V. Hams, 3 Pri. 11, 21.. Sec JhU, N. P. 248. Brahe 
V. Smith, 5 Pri, R, 380, 

(4') 3 Pri. 24* favm, 1GI.0. is coulta ; hut il signed in absence of 
the parsun it gives it inure weight us evidence in his favour. Per 
Rickaufs C. B. .'J Pri, R, 380. 



stable, cow-bpMse^ and peat-house, conti^ous to eachv other un¬ 
der the same roof; in len^h emhty-one feet, 'in breadtii twenty- 
ope feet, without the walls. One other little stable, in length 
thirteen feet, in breadth twelve feet and an half; adjoining to 
die peat-house at the south-west side and end. Item, The church¬ 
yard, containing three roods and nineteen perches; adjoining to 
the grounds of Robert Teasdale on the south, of Richard Alder- 
son on the west and north, and to a close belonging to the said 
vicarage, called Prior Garth, on the east: The walls and gates 
thereof round about made by the parish. Item, One inclosurc 
called Prior Garth, containing three roods and seven perches; 
adjoining to the church-lane on the south, to the church-yard on 
the west, to the ground of Richard Alderson on the north, and 
to the highway on the east; through which there lies a footpatli 
from the vicarage-house to the church, but for no other purpose: 

'riie wall and hedge on the south, north, and east, made by the f 401 j 
vicar; and on the west, where it adjoins to the church-yard, by 
the parish. Item, One garden, containing one rood and eleven 
perches ; adjoining to the vicarage garth, aiul to the ends of the 
barn and of the dwelling-house, on the south; to the highway, 
on the west and north; and to the said garth, on the cast: The 
lence round about made by the vicar. Item, One parrock, con¬ 
taining twenty-ibiir pcrclies and an half; adjoining to Ortpn 
Green on the south, to tlie liighway on the west, to the end of 
the dwelling-house on the north, and to the vicarage garth on the 
east: The fence round about made by the vicar. Item, One 
garth, containing one acre, fifteen perches and an half; adjoining 
to the grounds of John Powley, Daniel Teasdale, and Orton 
Green on the south; to the said parrock, barn, and garileii on 
the west; to the peat-house end, garden, anti highway on the 
north; and lo a clo:se belonging to the said vicarage, called Corn 
Close, on the east: The fence rouiul about made by the vicar, 
except that John Powley makes the fence where it adjoins to his 
ground, and Daniel Teasdale from thence to the bottom of the 
old liine-kiln; through whicli garth lies a loot-path for the said 
John Powley and Daniel Teasdale to and from their said grounds, 
and likewise a driving way for their sheep; which they frequented 
whilst the common field was iniinclosed, but is now become 
almost useless. Item, One inclosure, called Corn Close, contain¬ 
ing one acre, one rooil, and twenty-one jjerches; adjoining to the 
said John Powley’s lane, and to a place of ground before his 
barn called a llee-room, anti to his garth, on the south; to the 
vicaPs said garth on the west; to the highway on the north; 
and to the highway and John Powley’s lane on the east: The 
lence all about made by the vicar, except where it atljoins to 
John Powlcy’s garth and barn. All which saitl corn, close, garth, 
garden, and parrock, have been inclosed ground for time imme- 
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part oi' the bigb#%s m^tiiing. theceunto# Opposite^ to' the ^ssm^ 
oil; the noi^h ■ eide, ils on' inclosure made by Daniel '<Teasddl«( 
about nine years ago, by which the hif^iway was niade> into‘.« 
Ifutov Hem, One inclosure called Fore'Dale, containing ihree 
acres and fifteen perches, adjoining to the grounds .of 'Robeit 
Teasdale odd John Nelson on the south, of John Nelson Ontb^ 
west, of Jolm Powley and Robert Teasdale on the north, andi Oif 
Robert Tensdsde on the east: All the fence inalle by the^vicd#, 
except where it adjoins to the said JcJin Nelson*s’inooroft,’ and 
except half the length of the said John Nelson’s ont-crf)ft, Jrom 
the middle to the east end, the said John Nelson’s fence being 
I stone-wall; from the east end of which inclosure lies a'way 

t 402 J through Robert Teasdale’s ground, which the present incumbent 
purchased of the said Robert Teasdale, to an inclosure belonging 
to the said vicar (but not to the vicarage,) called Long Roods; 
which is to continue for ever, and may be of use if at any time 
hereafter the said two inclosures (Fore Dale and Long Roods) shall 
be occupied by the same person, or otherwise. Item, One other 
inclosure, called the Greater Mil-brow, coiilaining one acre, three 
roods, and seven perches; adjoining to the gromul of John 
Powley on the soutli, to a tillage way enjoyed and repaired by 
the said vicar on the west, to the ground of Thomas Ireland on 
the north, and of John Powley on the east: All the fence made 
by the vicar, except about sixteen yards of stone wall at the 
north-east end, belonging to John Powley. Item, One other 
inclosure, called Little Mil-brow, conUiining twenty-eight perches; 
adjoining to the ground of John Powley on the south, of Isabel 
Atkinson on the west, of Isabel Atkinson and Thomas Ireland on 
the north, and the said tillage way on the east: The fence all 
made by the vicar; through the south-west corner of which 
inclosure is the ancient watercourse. > The said three last hi- 
closni'es were made out of the common field by the present in- 
CLinibcnt. Item, One other inclosure culled Glebe Close, lying at 
Firbiggins, containing eight acres and three roods; adjoiniim to 
the ground ol* Elizabeth Turner on the south, of Elizabetli Tur¬ 
ner and William Thwaytes on the west, of William Tliwaytes 
on the north, and to the common on the east: The wall at the 
cast end is made by the vicar, at the w'cst end by Elizabeth 
Turner and William Thwaytes : I’hc right of repairing the fence 
on the north side, and on the south si(ie is in dispute, and not 
yet determined. At the end of Elizabeth Turner’s house, an oak 
gate is to be maintained by tlic owners of Coat Garth; for which 
they enjoy a liberty of ingress and egress for themselves and 
lainilies, and liberty of driving cattle in the winter, from Martin^ 
tnas to Lady-iiay, doing as little damage as may be; <aiid of 
passing with {leats or other firing in sumtner. Belonging to 



the sirfd Iflefae tdosej' «iid«aoeii|ridd' tlHffewitl4*‘^c9!ft'y ’Uk6!rt4»e • 
fMurcel of ground, losing fronrtlie said gate at^SliKUbeth Tiimer*a 
jvdwiseMena,' northeastward to the said glebe dose, haviug the 
Walloon Idt end, and meted out from Elizabeth Turi]er*s 
ground on the right, in br^dth three yards or upwards, bdng 
the way^to and trough the said glebe dose. Item, Another 
pifreel of ground, in the common field, called North Lands, con*- 
taining tfro rraxls and fiive perches; ^joining to the ground of 
Robert* Teasdale on the south, of John Nelson on the west and 
inorth, and of Robert Teasdale on the cast. Itentf Another par* 
cel of ground in the common field, called Pot^Iands Head, con¬ 
taining one rood; adjoining to the ground of Robert Teasdde 
on the south, of Elizabeth W^aller on the west down by the run- [ 403 ] 
ner, of John Nelson on the north, and of Robert Teasdale on the ’ 

eai>t. All which said lands, containing in the whole nineteen 
acres and upwards, are situate within the lordship and manor 
of Orton, free from the payment of any fines, rents, or services 
I to any chief lord : the royalties of which said lands are also in 
the vicar. Item, a parcel of ])eat-moss in Orton low moor, con¬ 
taining by estimation ten acres, known by the name of the Vicar’s 
Moss. 

Itenii To the said vicarage is also belonging the tithe of wool 
throughout the parish; and the manner of tithing is this: The 
owner lays his whole year’s jiroduce in five parcels or heaps; 
the vicar, or person employed by him, chooseth one of the five 
heaps, which he plcasetli, and divides the same into two parts;? of 
which two parts the owner chooseth one, and leaves the other to 
the vicar for his tenth part, //m, The tithe of iambs in their 
proper kind throughout the parish; and the custom concerning 
them is this: If a person’s number is one, he pays a penny; if 
two, he pays two-pence; if three, he pays three-pence; if four, 
he pays four-pence; if five, he pays half a Iamb; if six, a whole 
Innib, the vicar paying back four-pence; if seven, three-pence; if 
eight, two-pence: if nine, one-penny; if ten, the vicar hath a 
Iamb complete: And in like manner for every number above 
ton. And if n man’s number is under fifty, the tithe is taken 
tlius: The owner takes up two, then the vicar takes one; next 
the owner takes nine, then again the vicar one; and so on till 
the vicar hath taken the number due to him: if they are fifty, or 
upwards, they are put into a place together, and run out singly 
through a hole or gap; the two first that come out arc the 
owner’s; the third the vicar’s; then the owner hath the next 
tittio; then the vicar one; and so on till the vicar hath his num¬ 
ber. And if sheep are sold in the spring, the tithe of lambs is 
j>aid by the person with whom they were lambed, whether seller 
or buyer. Zfm, The tithe of geese, taken up about Michaelmas, 
in the same muiiiier us the lambs; except that whereas a penny 



is paid on tkd aocount o£ each odd lamb^ 99 h9U|]!enny,oply .ia 
paid for each odd^oose. Item^ The tithe of pigs in like manner^ 
^tem. The tithe of e^s about Easter ; two eggs for each old hen 
and duck, and one egg for each chicken and duck of the first year. 
Ifem, By every person who sows hemp, is paid yearly one penny. 
/ilemf For each plough is paid yearly one penny. Ijlan, By every 
person keeping bees is paid yearly one penny, /leifif An oblation 
of four-pence at every churching of women. Kern, For every 
wedding, by publication of baims, one shilling ; by license, ten 
t 404 3 shillings. J&e/a, For every funeral (without a sermon) six-pence. 

lienij Mortuaries, according to act of parliament. I^em, For every 
person of age to communicate, three halfpence yearly, due at 
Easter. A pension of twenty shillings yearly out of the rec¬ 
tory of Sedburg in the county of York.-The glebe, tithes, 

and profits of the vicarage, are worth at the improved value, 
conimunibiis annis^ about ninety pounds a ycai*. 

There is also due to the parish clerk: For every family keep¬ 
ing a separate fire, three pence yearly. For every wedding by 
publication, or by licence, one shilling. For every funeral, six- 
j>ence. For every proclamation in the church-yard, two-pencc. 

To the sexton for making a grave six-pcnce. 

Belonging to the said parish-are, first the parish church, 

an ancient building, containing in length (with the chancel) 
ninety-six feet, in breadth forty-eight feet: The clnuicel in 
breadth one part thirty feet, the other j)art tweniy-tme feet. The 
steejde fifteen feet, square within the walls; in height sixty feet. 
Within, and Ijelonging to wdiich, are: One communion-ttible, with 
a covering for the same of green cloth. Also one linen cloth for 
the same, with two napkins. Two pewter flaggojis. Two silver 
chalices, weighing about ten ounces each. One paten. One 
bason for the offertory. One table of degrees. One chest 
with three locks, in the vestry; of little use because of the damp. 
One pulpit and reading-desk, made in the year 1742. One pulpit 
cushion, covered with green cloth. One large Bible of the last 
translation. Two large common prayer books. The book of 
homilies. Comber on the Common Prayer, and Tillotson’s first 
volume of sermons, given by Mr. Thomas Hastwell, merchant 
in London, 1703. The king’s arms, with the ten command¬ 
ments. One church clock. Four bells with their frames : The 
first, or least bell, being two feet seven inches and an half in 
diameter; with this inscription, [Jesus be our speed, 1637]: 
The second, two feet and eleven indies in diameter, with an 
ancient inscription [omnium ammamni}, perhaps by a mistake of 
the bell-founder for [omnium sanctorwn'], to whom the church 
is dedicated ; The third, three feet and two inches in diameter, 
with this inscription, [soli Deo gloria, 1637]: The fourth, or 
largest, three feet six inches and an half in diameter; with this 
/. 12 
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[Mr. lliofma Nebotty'^ticar. Jbhii> 

Winter, 1711 .] Two biei^. One herse-ciod[ii - Two surpliceg. 
Three parchment register books; one, beginning in 1596, and 
ending in 1646, imperfect; the second, beginning in 1654, and 
ending 1743i complete; the third beginning 1743, and continded 
to the present time. The scats in the church and chancel (ex¬ 
cept the vicar's pew) have-been repaired for time immemorial at 
the public expence of the parish. There are also several new 
common seats erected this year by the churchwaidens, at the low 

end of the church adjoining to the belfry. .. There is also 

belonging to the said pariidi, the rectory thereof, together with 
the tithes of corn, hay, calves, milk, and other dues, which did 
formerly belong to the priory of Conieshead in Lancashire, and 
after the dissolution of monasteries were purchased by the in¬ 
habitants. - - - Also the advowson of the vicarage, which did 

belong to the said priory, and was likewise purchased with the 

rectory.—-Also one box with three locks, in the keeping of 

John Unthank of Orton; in which are the purchase deeds of the 
rectory and advowson; a copy of the endowment of the vicarage 
in 1263; the purchase deeds of the manors of Orton and Raisbeck 

by the inhabitants; bounder rolls, and other public writings.- 

There is also belonging to the saitl parish, one inclosure in the 
lordship of Raisbeck, called Barrough Close, containing by estim¬ 
ation fifteen acres, of the yearly rent of six pounds: adjoining to 
the river Lune on the south, to the ground t)f Thomas Fothergill 
on the west, to the common on the north, <and to the grounds of 
Leonard Scaife on the west: The fence on the south made by the 
parish; on the west by the parish and Thomas Fothergill, each a 
part; on the north, by the parish; and on the east by the parish 

and Leonard Scaife, each a part.-Also the sum of twenty 

pounds, in the hands of Thomas Winter, of Wood-entl, given by 
John Dalston, esq. of Acornbank. Also the sum of three pounds 
ancient poor stock, in the hands of the administrators of the late 
George Overend of Raisbeck. Also the sum of ten pounds, now 
in the hands of the vicar, given by Daniel Wilson, esq. of Dal- 
hain Tower. Also the sum of five pounds, in the hands of Mr. 
Edward Branthwaite of Carliiigill, given by him towards a fund 
for the poor stock. Also the sum of five pounds, in the hands 
of Thomas Hodgson of Tebaygill Edge, given by Mr. Robert 
Harrison of Low Scailes, deceased, for the same purpose. The 
interest of which money, and the rent of which inclosure, are 
applied by the churchwardens and overseers of the poor, by the 
direction of the twelve, to the relief of the poor, and defraying 
other parish charges. Which said twelve men are chosen yearly 
in Easter week, at a vestry meeting, by a majority of votes, to 
be sidesmen, and a select vestry for the year ensuing. 

There are also three schotJs in the said parish. One at 


405 3 







Ottoki^. fadbfy^bliUt* th^ inhabitant^ and^'^dnweff^ by ^kmikf 
Holine 6f OiIxmq^ widnw^ with a parcel (£Iand> lying in Oiton&ld^' 
containing by estimation cme acre, of the pre^nt yearly ^ent n# 
ten shillings; adjoining to the grounds of Christopher 
tha south, west, and east, and to a land belonging to thevieo^e 
of Burgh on the north: Endowed also by Robert Wilson of Loi^> 
Sleddale, yeoman, with the sum of five pounds, notv in the hlt^s 

of Thomas Green of Langdale.--^'Another school at Tebayili 

founded by Robert Adamson of Blacket-Bottom, in Grayrigg, 
gentleman, in the year 1672, and endowed by him with the 
estates called Ormondie Biggin and Blacket-Bottom, in Gray¬ 
rigg, now of the yearly rent of sixteen pounds.-Another 

school at Greenholme, founded by George Gibson of Green- 
holme, gentleman, in the year 1733, and endowed by him with 
four hundred pounds original bank stock; of the yearly prodyc# 
of about twenty-two pounds. 

In testimony of the truth of the before-mentioned particnlars^ 
and of every of them; we, the minister, churchwardens, and 
principal inhabitants, have set our hands the tenth day of 
November, in the year of our lx>rd one thousand sevcti’ hun¬ 
dred and forty-nine. 


Joseph Powley 
John Bowness 
Edmund Dent 
Stephen Matthews 
George M^ilson 
Will. Rowlandson 


Ri. Burn, vicar. 

1 

i Churchwardens. 


John Unthank 
John Nelson 
John Bowness 
Robert Bowness 
.John Wilson 
Jonathan Whitehead 
Edward Branthwaite 
Thomas Brown 
John Wilson 
W^illiam Atkinson 
John Farrer 


I Eleven of the Twelve, 
^ one of them being 
i dead. 


Note. In 2 JDugd. Monast. 424. there is a copy of a charter'of 
king Edward the second, confirming (amongst others) a grant 
which had been made to God and saint Mary and the hot^ of 
Com/ngesheved and the confrei-es there,.by Gamellus de Penigton, 
of the churdies of Penigton and Molcostre, wi^ thdr chapels 
othier appurtenancesy raod of.^the/tfautfebof ’Wyteb^, and of the 



8!itbl£' ^ 

duHob Skevcnkfion^tBO ^^nominated 

^Mr, or rock» (whldi word is stall io usedn tHie eonxiey<yf f 

tbr} t the town of Orton being situate und^ the mountain whidi^ 

^11 boareth the name of Orton^Scar. 

Ctm^^^heoed is the same as the kin^s head; fhom the 
Saacoti fi/nmgi eonyr^^i which signiiSeth kii^; and he^od, head. 

CTerriers ^one without any evidence are not sidfident to 
prove t modus. Lake v. Skmner^ 1 Jac. ^ Walk, B. 9.} 


mms, 

RELATIONS, offerings, prestations, pensions, and other 
churcli dues not properly tithes, arc treated of under thieir 
*’epective titles. ^ 

I. Origin of Tithes in England, (fPage 407.^ 

II. Of the several kinds of tithes^ with their nature 
and properties, (Page 408.) 

HI. Of what things tithes shall he paid} and therein 
of exemptions and discharges from tithes, 

(Page 

IV. Of moduses, or exemptiojis from payment of 
tithes in kind; and therein qf custom and 
prescription, (Page^3lJ) 

V. Of the several particulars iithable, (Page'iGl,) 

VI. Of {tithing in general: and of~\ the setting out, 
and the manner of taking and carrying away 
of tithes, (Page 521,) 

VII. Tithes how to be recovered, (Page 526.) 

VIII. Tithes in Londofi. (Page 551,) 

I. Origin of tithes in England. 

Wliat was paid to the church for several of the first age*, after 
Christ, was all brought to them by way of offerings; and these 
were mode either at the altar, or at the collections, or else occa- 
Bionally. Prideaux on THbes, 139. 

< Afterwards, abont the year 704, Offti king of Mercia (the most 
potent of all the Saxon kings of his time in this islandi made^a £ 40 $ J 
Idwjwherebyhegave untoths ehorchthe tithes of all his kingdmn; 
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which, the historians tell us, was done to expiate for thed&ithof 
Ethelbert king of the East Angles, whom in the year preceding 
he had caused basely to be murdered. Prideaux on Tithes^ 165. 

But that tithes were before paid in England by way of offer¬ 
ings, according to the ancient usage and decrees of the churcli, 
appears from the canons of Egbert archbishop of York about the 
year 750; and from an epistle of Boniface archbishop of Mentz^ 
which he wrote to Cuthbert archbbhop of Canterbury about the 
same time; and from the seventeenth canon of die general coun¬ 
cil held for the whole kingdom at Chalchuth, in the year 787. 
But this law of Offa was that which first gave the church a civil 
right in them in this land by way of property and inheritance, 
and enabled the clergy to gather and recover them as their legal 
due, by the coercion of the civil power. Id. 167. 

Yet this establishment of OiTa reached no further than to the 
kingdom of Mercia, over which Offa reigned; until Ethelwulph, 
about sixty years after, enlarged it for the whole realm of Eng¬ 
land. Id, 


11. Of the several kinds of litheSt with their nature and 

properties. 


what arc 
tithes; and 
division 
thereof into 
pricdial, 
tnizt, and 
personal. 


1. [Tithes are the tenth jiart of the produce arising from land, 
from the stock upon land, and from the personal industry of the 
inhabitants; and] with regard to the several kinds or natures, .are 
divided into j^rccdial, mixt, and personal: 

Preedial tithes ai*e such as arise merely and immediately from 
die ground [either with or without the intervention of human 
industry] ; as grain of all sorts, hay, [hemp, flax,] wood, fruits, 
herbs: for a piece of laud or ground being called in Latin jnu'^ 
dium (whether it be arable, meadow, or pasture), the fruit or 
produce thereof is csWedpradiali and consequently the tithe pay¬ 
able for such annual produce is called np'adial tithe. Wats. c. 49. 
2649. (5) 

Mixi tithes are those whidi arise not immediately from the 
ground, but [which are produced mediately through the increase 
or other produce of such animals as receive their nutriment from 
the earth and its fruits], as colts, calves, lambs, chickens, [pigs, 
wool] milk, cheese, eggs. Wats. c.49. [3 SdUc. 347.] 

Persmial tithes are such profits as do arise by the honest labour 
and industry of man, employing himself in some personal work, 
artifice or negociation; being the tenth part of the clear gaih, 
after charges deducted [as of mills and fish]. Wats, c.49. (6) 


(5) See cases, Mirehouse on Tithes^ 1. 

(6) 2 Inst. 621. 2 Pi Wins, 462. Dandtidge v. Johnson, Cro. Jao. 
523. 1 Roll, Ah. 656. 






Tithes, with regard to value, are^ divided Into gtvai and DlvUoiiof 
snail: ' ^ 4 

Great tithes; as corn, [peas, and beans,] hay, and wood, {i) SaliSthet. 
£)egge, part 2. c. 1. . 

Small tithes; as the praedial tithes of other kinds, together with 
tliose which are called raixt, and personal. Gibs, 663. [2 Wood^s 
T*ist, L, E, 162. 2 Woodd, V.L. 229.] 

Bat it is said, that this division may be altered; First, By 
custom; which will make wood a small tithe, under the general 
words minutiE decivia, in the endowment of the vicar. (7) Secondly, 

By quantity; which will turn a small tithe into great, if the 


(7) Sims V. Dennett, Givm, 874. See I'ildell v. Walker, 1 Mod, 50. 
3 Salk. 378. In which cases •taood is considered as small tithe; but the 
endowment being lost, was held payable by custom to the rector. 

The endowments of vicarages in consequence of the statutes 
\5 11,2. c.Q. and 4H.4. c. 12. (sec Appropriation, II.), have usually 
been by a portion of the glebe or land belonging to the parsonage, 
and a particular share of the tithes which the appropriators found it 
most troublesome to collect, and which are therefore generally called 
priory or small tithes ; the greater or prmdial tithes being still reserved 
to their own use. But one and the same rule was not observed in 
the endowment of all vicarages. As all the tithes or dues of the church 
of common right belonged to the rector or to the appropriator, the 
vicar is only entitled to that portion which is expressed in his en¬ 
dowment, or which his predecessors have immemorially enjoyed by 
prescription, which is equivalent to a grant or endowment, ^nd 
where there is an endowment, he may in general recover all tfmt is 
contained in it; and may still retain what he and his predecessors 
have enjoyed by prescription, though not expressed in it; for such a 
prescription amounts to evidence of another consistent endowment. 
But Mr. Christian says, he has heard Ch. Eldon declare, that if a vicar 
enjoys property not mentioned in an endowment, and has never with¬ 
in time of memory possessed what is expressly contained in it, a jury 
might presume that he had the former in lieu of the latter. Dis¬ 
claimer by rector of all small tithes, except certain articles, vests all 
the other, not excepted small tithes, in the vicar, and this though 
his title to some of the latter as agistment may be doubtful: for when 
the title is general, with only certain express exceptions beyond 
which the rector is not proved to be entitled, the evidence of per¬ 
ception must be considered as applying to all, and the vicar be pre¬ 
sumed to have been endotoed of all the other small tithes. Leathes v. 
Newitt, 4 Pri. B- 374. Thus a vicar established his right to tithe of 
hay by proof of perception as far back as living memory, in absence 
of* all evidence of perception by the rector, on the presumption of a 
subsequent endowment to that in which it was expressly stated to 
belong to the rector. On the other hand, where the vicar relied on 
an endowment in 1257 of the tithe of hay, but proved no perception 
thereof, which had always been had by the impropriator, the court 
presumed a grant of tliat tithe into lay hands before the restraining 
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U ffenemlljr sown with it. TMriiyi By-cbtuige of 
which mi£es the same things as hops in ^^ens sniall ^thsfai, 
in fields great tithes. (8) But this seems to be contradicted in ^ 
case of Wharton, v. Leslie^ £. 5 W,» where the tithe of flaX) thot^gh 
sown in great fields, was adjudged to the vicar as a small tithe; 
Holt chief justice (who was of anodier opinion) being absent. 
‘is Mod, 184t, Gibs, 663, 349.j 

And Dr. Watson is of opinion, that the quantity of land witiun 
any parish sowed with any thing, cannot make the tithe of anothiO' 
nature; and that what is called sniall tithes, seemeth to be in 
respect of the thing itself, and not from the small quantity of land 
sowed therewith, whereby the tithes thereof are but small, and 
of little value; for if that were to be the rule to determine ,whnt 
shall be said to be small tithes, then corn and hay in some places 
might be accounted small tithes. Wats, c. 39. 

And according to this latter opinion the law is now settled; 
namely, that the tithes arc to be denominated great or small 
tithes, according to the nature and quality thereof^ and not 
according to the quantity. (9) As in the case of Smith v, 
Wyatf July 21. 1742. {b) A bill was brought by the rector of a 
pai'ish in Essex for the tithe of potatoes sown in great quantities 
in the common fields, and therefore claims it as a great titlie. 
The defendant, the vicar insists, that notwithstanding it is sown 
in fields, it still continues a small tithe, and the quantity makes 
[ 410 3 nodifierence. By the lord chancellor : The question 

is, whether potatoes planted in fields are great or small tithes. 
Potatoes in their nature are small tithes: then the question will 
be, whether they receive any alteration of their right, by cultivat¬ 
ing in greater or smaller quantities. When the distinction of 

statutes. Dartmouth (Countess) v. Roberts^ 16 East^ 334. Perception 
for length of time, carried as far back as living memory, founds a pre¬ 
sumption that it existed long anterior, unless contradicted by evi¬ 
dence : otherwise an endowment or other instrument could never be 
presumed in any case by force of usage. Parsons v. and 

others^ 4 Pri, R. 190. See also Leaikes v. Nevoittt 4 Pri, jk. 379. 
“ Perception and long enjoyment is the vicaf’s common-law proof.” 
Per Graham B. in Butler v. Michcly 2 Pri, R, 450. Usa^ is the 
broad ground of presumption in favour of the vicar’s endowment. 
Williams v. Price and others, 4 Pri. R. 156. 

(8) As in Norton v. Clarh, Gtuill, 4-28. contradicted in Crouch v. 
RUden, 1 Ventr,6\. 1 Sid, 443. 2 Keb, 612. Pranklyn v. St. Cross, 
Buhb, 78. 

(9) Sims V. Bennety 7 Bro. P. C. 29. ed. by Tomlins, 1 Ed. Rtp, 
382. Wharton v. Leslie, 3 Salk. 349. Moseley, 909. 

(5) This doctrine is ^so recognised by Ch. B. Coniyns, in the case 
of Wallis y. Pain and XJnderhWi, Com, Rep, 883, B»nb,344i,^ And 
in Sims y. Bonnet, in Dorn. Proc, 17^. $ Bro, P, C. 586. [7 sd. 29. 
i J&fea. 382. and tij/ra, V. 7f3 , . 





aad siktftU tid^s itttd at firi/t fiettle^y 
3iik'*fcttiidKtiony that the fbi4ner‘^liled titties iit ^[Kater 
1i^ atid the sqpedes of tithes which were called sihall pfodti<^ 
fmt m small quantities: though it might be arbitrary at first^et 
it hath grown into a rule, and fixed so for the sake or cefta^t^. 
If this sort of roots should be called small dtlies when plaht^i^m 
gardens, and great when planted in fields, it would introdoceThe 
utmost confusion, and must vary in every year in ev^ j^arish. 
If the quantity will turn small tithes into great, why will’it "not 
turn great tithes into small, when the quantity of great tithes % 
but small ? Upon the whole, his lordship was of opinion, that 
this tithe of potatoes, in whatever quantity, is a small tithe; and 
deeneed accordingly. 2^^. 364. (1) 

fThe nature ofcrops (says Mr. Mirehouse) admits of a definite 
description, their quantity is always liable to dispute, therefore 
the law which aims at certainty adopts the above mentioned rule; 
and in direct subservience to it, it seems now settled, though in 
Opposition to some respectable authorities (2), that all personal 
and mixed tithes, as well as hops (3), flax (4), potatoes (5), turnipjs 
(6), herbs, apples, and fruit (7), coleseed (8), clover when left for 
seed, and other seeds (9), rape seed(l), saffron (2), woad (3), 
teazels (4), thyme and tobacco (5), are small tithes, howevet 
large the quantity in which they are cultivated. (6)] 

(1) Tlie inquiry IS therefore to be confined to the question * Whe* 
ther the nature or the thing remains the same for on that aloUO the 
rule depends. And see Gurley v. Birt^ Bunb. II. 169. Sleets v. Bras- 
sicTf Own, 742. Hodgson v. Smith, Bunb. 279. 

(2) XJdall V. Tindall, Cro. Car. 28. Hull. R. 77. What Ion v. Lisle, 
3 Lev. S&5. Siinn. R. 3^1. 353 

(3) Crouch V. Ridden, 1 Vent. R.3\. I Sid.A.^3. ^Keb.61^. Frank- 
Ijyn V. Master and Brethren of St. Cross, Bunb. 11. 78. superseding 
Norton v. Clerk, GvoiU. 428. 

(4) Wharton v. Lisle, 4 Mod. 184. 12 Mod. 41. Skinn. R. 341. 

(5) Snuth V. W^att, supra. 

(6) Beaumont v. Shilcot, Gtom. 944. 

(7) twister V. Foy, Gtom , 579. 

(8) Fish V. Wimbe^^ Gtom. 533. 

(9) Wallis V. Pain, 2 Com, R, 634. Bunb, 344. Pomfret v. Lauder, 
Ovum, 530. 

(1) Robinson v. Brooke, Gwm. 47K 

(2) Bedingjield v. Peak, Cro. El, 467. Moor. 909. 1 Rol. Abr. 643. 
Case of Dean and Chapter of Nortoich, Oto. R. 74. Gouldbs, R. 149* 

(3) XJdall V. Tindall, Cro. Cat . 28. 2 Com, R, 633. 

(4) Hunt V. Codringtotu I Wood's Dec, 391. 

(5) Knight V. Halsey, Gtom. 1557. 

^ (6) On'this principle, tithe of seed tares was held to be a great 
and to pass to^the grantee of It rectory under the words, ** deci- 
mas ghr^rumf as *they are rather* leguminous plants than seeds 
newly introduced, which are small tithes. Datos v. Benn add Aholker, 

1 B.S: Cress. R. 751. 
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3. It is said by lord Cohe and many otliers, that before the 
coancil of Lateraii in tlie year 1180, a man might have giveh 
his tithes to what church or monasteiy he pleased. 

But this Dr. Prideaux doth utterly deny, for tw^o reasons t 
1. Because of the absnrdity of the thing; for all the laws which 
had been made for tithes would have signified nothing, if no one 
had been certainly invested in a right to them; for in such case 
no one could claim them, and in case of non-payment no one 
could make process in law for them; and consequently no one 
having a special right to demand them, it must have followed in 
practice, that what was thus paid to every spiritual person, would 
in fact and reality be paid to none at all. 2. Because before the 
said council there were in this land many appropriations, wherel^ 
the tithes of whole parishes were assigned to convents or other 
spiritual corporations: all which would have signified nothing, if 
the parishioners had been at liberty to pay their tithes to what 
spiritual person they should think fit. 

But be that as it will, it is certain that now tithes of common 
right do belong to that church, within the precincts of whose 
parish they arise. (6) 

4. Yet notwithstanding, one person may prescribe to have 
tithes within the parish of another; and this is what is called a 
portion of tithes. Gibs. 663. 

One reason of which might be, the lord of a manor’s having 
his estate extending into what is now apportioned into distinct 
parishes; for there were tithes before the present distribution of 
parishes took place. 

But whatever original these portions might have, they are in 
law so distinct from the rectory, that if one who hath them do 
purchase the rectory, the portion is not extinct, but remainetli 
grantable. But as to the cognizance thereof, the case being 
between parson and parson, and concerning a spiritual matter, 
that belongs, like the cognizance of other tithes, to the ecclo 
siastical court. Gibs. 663. (c) 

(6) This regulation, corresponding with tfie ancient law of the 
land, was enjoined by a decretal epistle of Innocent the Third to the 
archbishop of Canterbury, in the year 1200. See 2/rut. 641., aii4 
2 Bl. Com. 27. fin Warrington v. Mothersill and others^ 7 Pri% R. 
666. Bill for tithes. A negative plea that defendant, since the day 
mentioned, had never occupied lands in the parish, was allowed, for 
there no analogy between pleas at law and in equity: The ohject 
of every plea in . bar in equity being to shew there is no foundat^n 
for the suit, the effect of this plea is to bring the case to a single 
material point. Defendant must proye.hinwelf uvine out of the pl^w, 
and the general description of him in.tl^ pill, os or another porisl^ is 
not sufficient. Lakes. Skinner ^ W^lk. 214.] v 

(c) 1 RoN. 161. If a portion of tithes be possessed for JtdO years, 
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Titiifls extrorparoclital, or wiiiiUi the compass of no certain 
parish) belong to the crown. By the canon law they were to 
be disposed of at the discretion of the bishop ; but by the law of 
England all extra-parochial tithes, as in several forests, do 
belong to the king, and may be granted to whom he will. (7) 
And accordingly they have been actually adjudged to him, not 
only by several resolutions of law, but also in parliament, in die 
case (» the prior and bishop of Carlisle, in the 18th of Edward 
the drst, concerning tithes in Inglewood forest; to wit, that the 
king in his forest aforesaid may build towns, assart lands (or 
make them fit for tillage), and confer those churches, with the 
tithes thereof^ at his pleasure, upon whomsoever he pleasetli; 
because that the same forest is not within the limits of any parish. 
1 BoWsAbr. 657. 2 hist. 647. tlnjra. III. 6.] 

In the case of Pmry v. Gibbs, it was held, that under a griunt 
of tithes arising from lands de now assartatis et msartandis 
within the extra-parochial parts of a forest, the grantee was not 
entitled to the tithes of those lands in the occupation of the 
keepers of the forest, nor of lands inclosed by a private person 
by encroachment upon the forest. 4 Gxmll. 1400. 

f Tithes have every property of an inheritance in land, except 
that they lie in grant (8), and not in livery; and therefore if 
lessee of tithes covenant, for him and his assigns, that he will not 
let any of the farmers in the parish have any part of the tithes, 
this covenant runs with the tithes, and binds the assignee against 
whom die action is brought for breach of covenant. (9)3 

or for such a length of time as to make the right doubtful, a court 
of equity will not assist the plaintiff by directing an issue, but he 
must establish his right at law. Scot v. Airey, 1779, cited in 1 An^. 
311. Where a pottion of tithes had been possessed for 250 years by 
the owners of the lands, the court presumed a grant of them before 
the 13 Bliz. though tithes were not specifically mentioned in the title- 
deed under which the lands were claimed. Oxenden, hart. v. Skinner, 
4 Gvoill. 1513. [Again, in favour of uninterrupted enjoyment by per¬ 
ception of tithe hay by plaintiff and his ancestors, though an endow¬ 
ment of the vicai'age in A. D. 1253 with the said tithe be shewn, it 
shill be presumed that a vicar granted it to a layman as a portion of 
trdteS before the restraining statutes. Daitmouth (Countess) v. jRo- 
hefis, 16 JEast B. 334.] 

(7) The king is entitled Jure corona: to the tithe of the produce pf 

ail extra-parochial lands; and this right is not confined to such as are, 
Strictly speaking, The putting in charge the dthes of an 

extra-parochial place, in the accounts of successive auditors, is a suf- 
fldent * standing insuper* within 9G.3. c, 16. {nnUum tempus act'), 
though * nil* had been always returned in such accounts, and the 
ctOwti had neither granted leases of tithes or received any tithes 
within 60 years. AH, Gen. y. Lord Eqrdleu, 8 JPri. R. 74. 

(8) Chave v. Calntel, 3 l^rr. 1873. 

(9) BnUy, clerk, v. Welh, 3 Wih. R. 25. SO. 
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riL Of^hat things tithes shall he paid ; cmd theneht 
of exemptions and discharges from tithes, ‘ ^ 

1. Of common right tithes are to be paid for such things only as 
do yield a yearly increase by the act of God, Wois, cAQ, 

Yet this rule admits of some exceptions; as, for instance,, tithe 
is due of sai&on, though gathered but once in three years; and 
concerning sylva cadtia, there is an entry in the register, that 
consultations shall be granted thereof notwithstanding that it is 
not renewed every year, Gibs. 669, 

2, Generally, of things increasing yearly, tithes shall.be paid 
only once in the year, Gibs. 669, 

But this rule also is not universally true. And it is evidently 
against the rule of the canon law: which requireth that if seeds 
be sown upon the same ground, and renew oflencr than once in 
the year, the tithes thereof shall be paid so often as they renew, {e) 
And this seemeth still to be the law; as in the case of clover, for 
instance, which reneweth oftener than once in the year, tithes 
thereof shall be paid as often as it doth renew. (2) 

3, Of common right, no tithes are to be paid of quarries of 
stone or slate, for that they are parcel of the freehold, and the 
parson hath tithes of the grass or corn which grow upon the 
surface of the land in which the quarry is ; so also, not for coal, 
tur£y flags, tin, lead, brick, tile, earthen pots, lime, marie, chalk, 
and such like ; because they are not the increase, but of the sub¬ 
stance of the earth. And the like hath been resolved of houses 
(considered separately from the soil), as liaving no annual increase. 
But by particular custom, tithes of any of these may be payable. 
2Inst. 651. 660.[lVats. C.L. 486. Ano7i, Cro. C. 596. Hob. IL 11. 
as e.g. of tithe ore. (3)] 

4. By the common law of England, there is no tithe due for 
things that are fera: naturd; and therefore it hath been resolved, 

(c) The passage of the canon law quoted by Dr. Gibson for this 
opinion is a decree of Clement 111. to be found in X. 3.30. 21. Ex 
parte canonicorum ecclesice tuce nobis est querela proposita quod quidam 
agricultoreSf cum simul vel diversis temporibus anni, in eodem horto 
vel agro diversa semina sparserint, non nisi de unius illorum seminum 
Jructibus decimas persolvunt. — Mandamus quatenus si noveris rent 
taliter se habere, agricultores illos ut de omnibus prtsdiorum Jructibus 
decimas absque diminutione persolvant, ecclesiastica censura compeUas. 
But the complaint there made is for sowing different seeds in ,the 
same grpund, an4. paying tithes of the produce of one only, and not 
for refusiDg to pay different tithes of the prqduce of the same seed; 
so that the authority does not support the position. Vief* i/Jrai V. 
JJ.2Sf$. 

(21 2 584. 469. 4. ^ . 

(3) Buxton v. Hutchinson, 2 Vem. It. 46. . < 



that bo tithe shaU be paid for fish taken out of the sea, or out of 
a riv^er, unless b^ custom, as in Wales, Ireland, Yarmouth, and 
other places: neither, for the same reason, is any tithe due of 
deer, conies, or the like. But if the tithe thereof be due by 
custom,‘it must be paid. Degge^ p. 2. c. 8. 2 Jmt 651 . 664 . 
[1 Lev. 179 .] 

’ fHehce hounds, ferrets, hawks (4), pheasants (5), partridges, 
though tame and kept in a place enclosed, where they lay their 
eggs and hatch their young ones (6); wildfowl, such as ducks, 
mmlards, and teal, though taken in a decoy, and of profit to the 
owner (7); deer (8); bees (9), which, however, pay tithe of honey 
and wax (1); and conies, though in inclosed warrens (2), are not 
titheable at common law, and tithe of them is only due by 
custom.] 

5. Bp the statute of the 2 3 Ed. 6. e. 13. (3) All such barren^ 
heath or waste ground, other than such as be discharged from 
the payment of tithes by act of parliament, which before this time 
have lain barren, and paid no tithes by reason of the same bar¬ 
renness, and now be or hereafter shall be improved and converted 
into arable ground or meadow, shall after the end and term of 
seven years next after such improvement fidly ended and determined^ 
pay tithe for the corn and hay growing upon the same. § 5. 

Provided, that if any such barren, waste, or heath ground hath, 
before this time been charged with the payment of any tithes, 
and the same be hereafter improved, or converted into arable 
ground or meadow; the owner thereof shall, during the seven 
years next after the said improvement, pay such kind of tithe as 
was paid for the same before the said improvement. § 6. 

Barrcti] Although it doth yield some fruit, and do pay tithes 
for wool and lamb, or the like, yet if it be barren land as to 
agriculture or tillage, which this clause meant to advance, it is 
within this act. 2 Inst. 655. 


(4) Degge, c. 8. 260. 

(5) Match, R. 26. 

(6) Hugton V. Prince, Moor. R. 599. 

(7) jIH. Gen. v. Ld. Eardlep, 8 Pri. R. 81. Camdl v. Wardt Gum. 
531. 1 j^ood’i D. 209. 

(8) 2 Inst. 651. 

(9) Batfoot v. Norton, Cro. Car, 559. 

{!) Anon. Cro. Car, <• . 

(2) Nicholas v. EUiott, Gwm. 1581. Floxeer v. Vaughan, fifetl. R, 
147. Lit, i2.311. Walton v. Tryon, Gtom. 840. Anon. Cro. Car. SS9. 
1 Ventr. R. 5, Randal v. Head, Hardr. R, 188. Towerson v. Wing, 
1 K€b. 602. 

(3) A remedial act: in an action on which the court will grant a new 
trial for the mistake of the jury. Sdsey (Lord) v. Powni, 6 Taunt, 
Rep, 297. 
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yet if thfe ground be not apt for tilMge, ylE^ if yet be not of 
its own nature barren, it is hot within this act; As if a wood 
be stubbed and grubbed, and made fit for the plough, and 
ployed thereunto: yet it shall pay tithes presently} fbf wood 
ground is fertile, and not barren. 2 Jmt, 656. BmK 159.-{4) 

In the csisc Stoctcwell and Teiiry^ July 14, 1748,'it was held 
by lord Hay'dmcke, that such land only is within this danse, as, 
above the necessary expence of inclosing ehd clearing, requires 
also expence in manuring or chalking, before it can be made 
proper ibr agriculture; and he decreed tithe to be paid, on its 
being proved that the land bore better com than the arable land 
In the parish, without any extraordinary expence of manure'. 

1 Vezey, 115. [observed on in 2M.^'S. 360. to SQ2.perlAl. 

In a prohibition between Sharington and Fleetwood^ ft. 38 FMz. 
for tithes in Orwell in the county of Lancaster, it was resdved, 
that if marsh meadow, or other land, for not cleansing of the 
trenches or sewers, or by sudden accident or inundation of 
waters, be surrounded ; or by ill linsbandiy or unprofitable negli¬ 
gence, any land become overrun with bushes, furze, whins, and 
briers; yct are not they or any of* then* said to be barren land 
within tnis statute, because of their own nature they are fruitful; 
and the parson shall not by this act be barred of his tithes by 
the ill husbandry or negligence of the owner or possessor. 

2 Imt. 656. (5) 

[On the question of exemption on account of barrenness^ the 
whole evidence is to be considered with reference to the ques¬ 
tion, Whether the land be intrinsicaJl^ barren ? i. e. sudptc natwra 
sterilis (6), or (jis stated in anotlicr case), Whether the land is of 
such a nature as to require an extraordinary and additional ex¬ 
pence in the manuring or tilling, or by foldage, &c. to bring it 
into a proper state of cultivation (7); and not Whether it is or is 
not in its nature so fertile, as after being ploughed and sown to 
produce of itself without manuring a tillage or crop worth more 
than the expence of culture and harvesting. (8) Thus where tlie 
extraordinary expenditure t)f lime on land appeared to have been 
made rather with a view to remove impediments to cultivation, 
than with reference to any natural infeamdity of the soil, and 


(4) lieardmore v. Gilbe.ri. 

(5) Cro. El. 475. Recognizedby Eyre C. B. in Jones v. Le Da^idy 
4 Gtum. 1337* 

(6) Warwick v. Collins, 5 M. Sf S. 166. 170.; see Shetington v. 
Fleetwood, suprtf^ JVitt v. Btick, 3 Bulst. 166. 1 ttolt. R. 354. Stodk- 
well V. Terry, imra, 427. 

(7) Selsey (lUord) v. Powell, 6 Taunt. 297. Warwick v. Collins, 
^M. Sf 8.349. Kingsmill v. Billingsley, 3 Pri. 72.465. 

(S) Warwick v. Collins, 2 M. Sf S, 349. For this would introduce 
uncertainty into the rule, by questions as to ordinary and extraordi* 
nary cult me. Id. 3.55, (uguend. 



where the ^neral evidence was, that the land was a gCKid ^at^ral 
soil, it was held not to be land of the description intended tQ bn 
caiempted. But where ^)f in order to obtain a erop of. corn of 
uny cmsidercMe valuey it was necessary to pare, bujrn, and linie 
or manure, using more than the ordinary means of culture, the 
land was held entitled to exemption: but it also appears {}), that 
from the exposed situation of the above land, no corn would 
grow .without first incurring the cost of stone walls to protect ,it 
from the severity of the climate. Exemption was allowed where 
the ground would not admit of the ordinary process of harrow^ 
ing. (2) Semble, the criterion of barrenness cannot depend on 
extrinsic circumstances, as the price or difiiculty of obtaining 
manure, lime, &c., but only upon the natural quality of the 
land. (3) The onus of proving land barren lies on defendant. (^} 

Shall ajler the end and term seven years (5) ttext after such f 414 ] 
imprmenient fully elided and determined pay tithc^ Note, here am 
no express words of discharge of the tithes during the seven 
years; but by reasonable conslructioii it doth impliedly amount 
to a discharge during the seven years; and liie seven years are 
to be accounted next al'ter the improveuient. 2 Inst. 656. 

The trial whether lands are barren or not within the statute, 
must be ill the temporal and not in the spiritual court. And 
therefore in a suit for tithes in the spiritual court, if the defendant 
plead that it is barren land, and Unit plea be refused, or issue 
taken upon it, there a prohibition shall be granted. But a pro¬ 
hibition shall not be granted u|)on a suggestion only that it is 
barren land, before it be plcadetl in the spiritual court. Deggy, 
p. 2. c. 12. 1 Keb.253. (1 Vez. 117.) (5) 

6. As lands which are in no purisii pay tithes to the king, so 
lands lying within the precincts of a forest (though also in a ' 

parish), if they be in the hands of the king, do pay no tithes. 

And this privilege extends to the king’s lessee, but not to his 
feoffee. But if the forest be disafforested, and be within any 
parish, then Uiey ought to pay tithes in the hands of the king’s 
lessee. Bo/i, 163, 177- Gibs. 680. (6) 

(9) Hutchins v. Maughan, 3 Gwill. 1197. 

(1) Ex relat. Eyre C.ll. Jones v. Le Davids 4 GwiU. 1338. 

(2) Byron v. Lamb^ 4 Gvoill. 1594. cited by Eyre C. B. id. 133S. 

(3) Warwick v. Collins, 5 M. Sf S. 166. 

(4) Ibid. Selsey ^liord) Povoell, 6 Taunt. 291. 

(5) The suggestion for a prohibition against the spiritual court 
must be proved within six months after prohibition granted, com¬ 
puted by the calendar, and beginning to run froiH the teste of the 
prohibition : for it is an affirmative suggestion. Thomas v. Gifford, 

2 Sho'm. B. 92. Straher v. Baynes^ 308. 

(6) ^Id.c.W, f 4. Cowmw’case, Helt. R.60, IVats. C. L. 506* 

Hertford v. Leach, Sir W* Jo. R. 387. 

D n 4 



It hath been questioned, where a park hath paid a in(c4usi ap4 
is disparked, whether the modus shall continue^ or be discbaraed, 
and tithes paid in kind; and all the baR»ks are clear, that 
modus was a certain consideration in money for all the tithes pf 
such a park, such modus shall hold, notwithstanding it'be dMr 
parked; but if the modus was, for the deer and herbage of such 
a park, the modus is gone, upon disparklng. Gibs* 684!. • ffiUs, 
c. 4iT* {d) , 

In like manner, if the modus hath been to pay a buck and a 
doe for all the tithes of such a park, and the park is disparked, 
the modus shall continue, and the owner may give a buck and a 
doe out of another park; but if it was, to pay the shoulder of 
every deer, or expressly a buck or a doe out of tlie same park, 
the modus is gone. Gibs* 684. Wats. r.47. 

But where the modus was, part in money, and part in venison 
out of the park (namely, two shillings and the shoulder of every 
deer); the court was divided, two being of opinion that the 
f 415 3 shillings continued, and that the spiritual court should 
assign an equitable recompcnce for the shoulders, according to 
the number that had been usually paid; and the other two, ^at 
the money and venison making one entire modus, the one being 
gone, the whole was dissolved. Gibs. 684. Wats. c. 47. (e) 

Glebe land. 7. Glebe lands in the hands of the parson shall not pay tithe 
to the vicar, though endowed generally of tlic tithes of all lands 
within the parish; nor, being in the hands of the vicar, shall they 
pay tithe to the parson: and this is according to the known 
maxim of the canon law, that the chuich shall not pay tithes to 
the church. (7) But if the vicar be specially endowed of the 
small tithes of the glebe lands of the parsonage, then he shall 
have them, though they are in the hands of the appropriator. 
Gibs. 661* jDrg.p.Q. c.2. 

If a parson lease his glebe lands, and do not also grant the 
tithes thereof the tenant shall pay the tithes thereof to the 
parson. Deg.p,^. c.2. I Roll's Abr. 655. 

And if a parson lets bis rectory, reservii^ the glebe lands, he 
shall pay the tithes thereof to his lessee. Gibs. 661. 

If a parson sow his glebe, and dietli before severance, and 
afterwards his successor is inducted, and his executor or vendee 
sev^'eth the corn; the successor shall have the tithe thereof; for 
although the executor represent the person of the testator, 

__J_ . .^_ 

(d) Bedingjicld v. Feake* Moore^ 909. 1 RoU, 176. 

(c) Cottier Andrewst Hob, 39. Moore, 863. 1 RoU, Rep, 120. * 
i?) J5/i«coc’s'caSe, Moore, 457. 479. 910. Harris v. Cotton, 

1 Bro^nl. 69. Vicar of Stourton V. Greisley, Sav. 3. Blincoe v. Barks^ 
dale, Cro. Eliz. 479. 578. Non enim levilte a levilis decimas accepisse 
leguntur, X. SO. 2. But this e^temption does not extend to the lessee 
or feoffee of the vicar. Brovfnl* 69. 17 Vin. Ab. 297. Qftcere, See iHfin, 
TV. 2. 



he cftnnot re^i4l>elit'him'as person, inasimii^>iis another 
u inducted. 1 65$. iWeas, Cl,^L, 5040 • ' t 

'^'^herwise, if the perafdt dieth after severance from the ground, 
and* before the corn is carried off; in this case, the successor 
shall have no tithe, because, though it was not set out, yet a r^ht 
to it was’vested^ in the deceased parson, by the severance from the 
ground [because the land was no longer producing il]. The same 
IS true in case of deprivation, or resignatimtiS) a^r glebe sOwn: 
die successor shall have the tithe, if the corn was not severed at 
the time of his coming in: otherwise if severed. Gibs, 662. 

S. All abbots and priors, and other chief monks, originally 
paid tithes as well as other men, until pope Paschal the second 
exempted generally all the religious from paying tithes of lands 
of their own hands. And this continued as a general discharge, 
till the time of king Henry the second, when pope Hadrian the 
fourth restrained this exemption to the three religious orders 
only of Cistertians, Templars, and Hospitalers: unto which 
pope Innocent the third added a fourth, to wit, the Praemonstra- 
tenses. And this made up the four orders, which are commonly 
called the privileged orders ; for that they claimed a privilege to 
be discharged of tithes by the pope’s establishment. (9) 

(8^ A parson who resigns his living is not entitled to emblements; 
for his resignation is his own act; but the lessee of glebe of a parson 
who resigns is entitled to them ; for his tenancy is determined by the 
act of another. Bulvoer Bulvier^ 2 Bar. & Aid. Itep. 4/71. semb. 
overruling Moyle v. Eteer, 2 Bulstr. 184. 1 Roll. Ab. 655. Gibs, 
Cod. 661. Degge, ch.2. p. 2. 

(9) Seld. c. 13. § 2. Bishop of Winchester's case, 2 Rep. 44. The ex¬ 
emptions of the three first were ratified in England by the council of 
Lateran, which was a general law, having equal authority with an act 
of parliament, and concluding all parties; {Stavely v. Ullithorut 
Hardr. 101.) and therefore continue legal; IDoubitofte v. Curteene, 
Cro. J. 454. Wats, C, L, 532.) but as all the books are silent as to the 
allowance of this privilege in England to the order of the Preemon- 
stratensesf this bull of Innocent the Third will not avail persons who 
claim an exemption from tithes under a title of having obtained their 
lands from that order. Townley v. Tomlinson^ Gvom, 1004. 

The manors, parsonages, tithes, pensions, privileges^ Ac. of the 
prior and bretiiren of St. John of Jerusalem, were vested in the king 
by 32 H, 8. c, 24.; and it has been accordingly contended that the 
la^s of this priory, not being within the body of the act 31 8. 

c, 13., cannot be exempted from tithes by it. Gtvm, 250. Urrey v, 
Botoyer, &c. But this latter statute has been termed b(/ronSf having 
relatipn as well to monasteries dissolved h^ore as qfler if, and to all 
lands which came to the .king after 4 Feb, 27. H,8* A*P. 1535,1536. 
(ff^hitton V, Weston, Latch. jB.SQ. Godb. R. 392.); and these lands are 
exempted from tithes under the word ‘ privilegeswhich exemption 
is not personal in the king, but a real discharge of the land given by 
the statute, and extends to lessees pf the csoviTi^uatndiu proprits 
manibus excolunt, Fosset v. Franklyn, Sir T, Raym. 225.: and see 417, 
note (4). 
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Then came the general coaodl of Ijiteran Ui the year 121^ 
and further restrained the sud exempticm from tithes of huids iit 
their own ooenpation, to those lands which they were in posses* 
sion of before that oounctl. (1) 

But the Cistertians, as it i^peareth, in furooess of time did 
procure bulls to exempt also their lands which were l^Uen to 
&rm : for die restraining of which pracUce* the statute of the 
2H,4i. C.4. was made; by which it was enacted, that as well 
they of the said order, as all other religious and seculars, wldcii 
should put the said bulls in execution, - or. from thenceforth 
should purchase other such bulls, or by colour thereof should 
take advantage in any maiuier, should incur a prsemuoire. CAnd 
see 7 i/. 4. c. 6.3 

So tiiat this statute restrained them from purchasing any such 
exemptions for the future; and as to the rest, Idi their privileges 
as they were before the said statute, that is to say, under a Hniit* 
ation to such lands only as they had before the Lateral! oounctl 
aforesaid; and it is certain they obtained many lands afoer that 
council, which dierefore were in no wise exempted. (2) And also 
the said statute left them, as it found them, subject to the pay* 
ment of divers compositions for tidies of their demesne lands 
made with particular rectors; who, contesting their privileges 
even under that head, brought them to compound. Which two 
restraints were also followed by a third, at die time of the disso¬ 
lution ; when, as many of them as did not fall under the statute 
of the 31 II. 8. c. 13. lost their exemptions, there being no saving 
clause in the acts of their dissolution or surrender to preserve or 
to revive diem. (3) 

But as to those which were dissolved by the 31 H, 8. c. 13. 
it is enacted as followeth : viz. Where divei-s abbots, priors, and 
other ecclesiastical governors of the monasteries, abbadiies, 
f 417 3 priories, nunneries, colleges, hospitals, houses of iViers and other 
religious and ecclesiastical houses and places dissolved by this 
act, have had divers parsonages appropriated, tithes, pensions, 
and portions, and also were acquitted and discharged of the 
payment of tithes for their monasteries or other rwigious and 
ecclesiastical houses and places as aforesaid, manors, messuages, 


(-1) Lord V. Turkf Bunb. 122. 

(2) To entitle lands to this exemption, it is necessary they should 

have been in the hands of those orders before the council of Lateran, 
( A.D, 11790 iStavely v. UllUhornt Hardr. R. 101.); and if such lands 
have ever tithes, it will induce a presumption that they were 
purchased after that time. Lord v. Turk (1722.), Bunb. 

R. 122. 

(3) Therefore all the lands belonging to the lesser monasterim dis¬ 
solved by 27 H. 8. c. 28.'are now liable to pay tithes. Com. Dig* tit. 

DismcA. {K 7.) 




Iftiids, tenem^ts, and hei^editaikiMmts} it is enacted) (iiat as well 
the king our soverei^ lor^ kis heirs and succ^ors, as4dl ether 
persons, their heirs and assigns, who shall have any of the said 
monasteries, abbathies, priories, nunneries, colleges^ hospitals, 
houses- of friers^ or other ecclesiastical houses or places, sites, 
oiremt^ precin<^ of the same or any of them, or any manors, 
messuages,' parsonages appropriate, tithes, pensions, portions, or 
Other heteditamirmts, whi(^ belong^ to any such religious house, 
dial} hold and enjoy, as well the said parsonages appropriate, 
dthes, pensions, and portions of the said monasteries, abbMhies, 
priories, nunneries, colleges, hospitals, houses of friers, and other 
religions and ecclesiastical houses and places, sites, circuits, pre* 
cincts, manors, meases, lands, tenements, and other lieredita- 
ihents, according to their estates and titles, discharged and ac¬ 
quitted of payment of tithes, as freely, and in as large and ample 
manner, as the said late abbots, priors, and other ecclesiastical 
governors held and enjoyed the same. §21.(4} 

By reason of which discharge from tithes of lands, which were 
given to the king by this act, and which were discharged in the 
hands of the religious, it hath been more strictly inquired, what 
Were the houses dissolved by this act, than by any other of the 
acts of dissolution; which will best appear by the following 
catalogue: 

Catalogue of monasteries of the yearly value of 200/. or up¬ 
wards, dissolved by the statute of the 31 i/. 8; and by that 
means capable of being discharged of tithes, lii which are the 
following abbreviations: 

Ab. Abbey; Pr. Prioiy; C. Aust. Canons of St. Austin; BL 
M. Black Monks; Wh. C. White Canons; Ben. Benedictines; 
Gilb. Gilbertines; Praern. Praemonstratenscs; Carth. Carthu¬ 
sians ; Mon. Monks; Clun. Cluniacks; Cist. Cistertians; T. 
in the time of; ab. about the year. 


(4) This act is bifrons, and relates to monasteries dissolved btfore 
as well as after its passing. JVhitton v. fVeston, Latch. R. 89. Godb. 
T. 392. All its clauses respecting the possession of monasteries relate 
to those lands which came to the king after 4 Feb. 27 H. 8., A.D. 
1535, 1536, and exempt the same from tithes, though the crown may 
have granted them away before that act was passed. Gerrafd v. 
JVrighti Cro. J. 607. Tate v. Skelton^ Gvom. 1503. 

Bui by a lay impropriator for tithes of part of the possessions of 
tlie priors of St. Ji^n of Jerusalem, which were exemptynoMt/m pro- 
priis manibust &c .: and then defendant set forth tkl^^ltute 31 H. 8. 
with die clause. of discharge; and ‘ako the statHi#’S2 H. 8.^ c. 24. 
whereby these priories, with all privileges, &c. were vested in the 
crown, and that no tidies in. kind had been paid to the crown ever 
since : Field a good exemption.' Tlamwi v. Fielding (1736.) JBtinb. R. 
211-. Glib. R.'125. 




*ifa 

Bedfordflhire. 

Monasteries. Order. Founded. ' ' ' tJ^alae. 

s. 

Newnhara Pr. — C. Aust. T. Hen. 1.— 293 IS tt 

Elmeston Ab. — Ben.—T. W. Conq. 284 H 

Warden Ab. — Cist. —1139. — !$89 16 ' ,6 

Chicksand Pr. — ^Ib* •— ‘ 212 3,5 

Dunstable Ab. — C. Aust. T. H. 1. —• 344 13 ' 3 

Wooburn Ab. —• Cist. — T. John. — 391 18 2 

Berkshire. 

Reading — Ben. — T. Hen. 1. ~ 1938 14 .3 

Busleham Ab. — C. Aust. 13 Ed. 3. — 285 ,0 .0 

Abington Ab. — Ben. — 720. — 1876 10 9 

Buckinghamshire. 

Ashrug Coll. — C. Aust. T. Ed. 1. *— 416 16 4 

Notley Ab. — C. Aust. 1112. — 437 6 8 

Missenden Ab. — Ben.—1293. — 261 14 6 

£ 443 [] Cambridgeshire. 

ThorneyAb. — Ben. —972. — 411 12 11 

BarewelPr. — C. Aust. 1092. — 256 11 10 

Cheshire. 

St. Werburge Ab. — Ben. — 1095. — ' looS 5 11 

Combermeer Ab. — Cist.—1134. — 225 9 7 

Cornwall. 

Bodmin Pr. — C. Aust, 936. — 270 0 zi 

Launceston Ab. — C. Aust. T. W. Conq. 354 (Z 

St. Germans Ab, — C. Aust. T. Ethelston 243 8 p 

Cumberland. 

Carlisle Pr. — C. Aust. T. W. Rufus. 418 3 4 

Holme Coltrom Ab. — Cist. —1135. — 427 

Derbyshire. 

Darley Ab. — C. Aust. T. Hfen. 2. 238 14 

Devonshire. , , 

FordAb. — Cist. —1133. — 374 10< 6 

Kewnham Ab. Cis& ^-i abi 1246. — 227 7 - 8 

DinkeswelAb. — Citet.—'I2i01. — 





DevoiH»birei 


Monasteries. 

Order. Founded. 

Value. 

• 



/. 


d. 

Hertland Ab. 

—• C. Aust. T. Hen. 2 

306 

3 

2 

Torre Ab-, 

— Praera. T. Ric. 1. — 

396 

0 

U 

Buckfast Ab. 

— Cist. — T. Hen. 2. 

460 

11 

2 

Plimpton Ab. 

— Cist. — T. Edw. 1. 

241 

17 

9 

Tavestock Ab. 

— Ben. —961 — 

902 

6 

7 

Exon Pr. 

— Cltin. — T. Plen. 1. 

502 

12 

9 


Dorsetshire. 




Abbotsbury 

— Ben. — ab. 1016. — 

390 

19 

2 

Middleton Ab. 

— Ben. — T. Ethelstan. 

538 

13 

11 

Tarreiit Ab. 

— Cist. — By Hen. 3. 

214 

7 

9 

Shafton Ab. 

— Ben. — 941. — 

1166 

8 

9 

Cerne Ab. 

— Ben. — T. Edgar. — 

515 

17 

10 

Sherburn Ab. 

— Beil. — ab. 370. — 

682 

14 

7 


Durham. 




St. Cuthbert Ab. 

— Ben. — ab. 842. — 

1366 

10 

9 

Tinmouth Pr. 

— Ben.-— 

397 

11 

5 


Essex. 



C 419 3 

Berkincf Ab. 

— Ben. — 680. — 

862 

12 

5 

Stratford Lantfthorne Ab. Cist. — 1135. — 

511 

16 

3 

Waltham Ab. 

— C. Aubt. ab. 1060. — 

900 

4 

3 

Walden Ab. 

— Ben. — 1136. — 

372 

18 

1 

St. Oswith Ab. 

— C. Aust. 1120. — 

677 

1 

2 

Colchester Ab. 

— C. Aust. T. Hen. 1. 

523 

17 

0 


Gloucestershire. 




Bristol Ab. 

— C. Aust. T. Hen. 1. 

670 

13 

11 

Ilayles Ab. 

— Cist.—*1246. — 

357 

7 

8 

Winchcomb Ab. 

— Ben. — 787. ■— 

759 

11 

9 

Tewkesbury Ab. 

— Ben. — 715. — 

1598 

1 

5 

Cirencester Ab. 

— C. Aust. T. Hen. 1. 

1051 

7 

1 

Kings wood Ab. 

— Cist.—1139. — 

244 

11 

2 

Gloucester Ab. 

— Ben. — 680. — 

1946 

5 

9 

Lanthohy Pr. 

— C. Aust. 1136. — 

641 

19 

11 


Hampshire. 




St. Swithin’s Winton Ab. Ben. — 634. — 

1507 

17 

2 

Hyde Ab. 

— Ben. — By Alfred. — 

865 

18 

0 

Wherwell Ab. 

— Ben. — By Edgar. — 

393 

8 

7 

Roitisey Mon. 

— Ben,--^907. — 

303 

10 

10 

Twinham Pr. 

MN.* 0. Aust. Before 1042. 

312 

•k 

7 

0 

BellolodO Ab. 

— Ciet.^— 1024. — ^ 

326 43. 

.2 






Hampshire. 

Monasteries. v Order. Founded. Value. 

Sm 


Southwick Pr. 

—> 

C. Anst. T. Hen. 1. 

257 

4 4 

Tichdeld Ab. 

— 

Praera. T. Hen. 3. — 

249 

16 1 

St. Albans Ab. 

_ 

Hertfordshire. 

Ben. — 755. — 

2102 

7 1 

St. Neots Ab. 


Huntingdonshire. 

Ben. — ab. T. Hen. 1. 

i ■ 

241 

1 1 4 

Ramsey Ab. 

— 

Ben. — 969. — 

1716 

12 4. 

St. Austins Cant. 


Kent. 

Ben. — 605. — 

1413 

4 U 

Ledis Pr. 

— 

C. Aust. 1119. — 

362 

7 .7 

Feversham Ab. 

—- 

Clun. 1147. — 

286 

12 6 

Boxley Ab. 

— 

Cist.— 1144. — 

204 

4 11 

Rolfen Ab. 

— 

Ben. — 600. — 

486 

11 5 

MaUing Ab. 

— 

Ben. — By Edmund. 

218 

4 2 

Dertfort Ab, 

— 

C. Aust. 1372. — 

380 

0 0 

[ 420 ] 

Wlialley Ab. 

— 

I.4incashire. 

Cist. — 1172. — 

321 

9 1 

Leicester Ab. 


Leicestershire. 

C. Aust. 1143. — 

951 

14 5 

Croxdon Ab. 


Praem. ab. R. 1. — 

385 

0 10 

Laundn Ab. 

— 

C. Aust. T, W. Rufus. 

399 

3 3 

Lincoln St. Cath. 

Pr. 

Lincolnshire. 

Gilb. — T. Hen. 2. 

202 

5 0 

Kirksteed Ab. 

— 

Cisl.—1129. — 

286 

2 7 

2. ■■'4 

Revesley Ab. 

— 

Cist.—1142. — 

217 

Thornton Ab. 

— 

C. Aust. 1139. — 

5^4 17 10 

Barney Ab. 

— 

Ben,— 712. — 

366 

6 V, 

Croyland Ab. 

— 

Ben. — 716. — 

1803 

15 

Spalding Ab. 

— 

Ben.—1052. — 

761 

8 n 

Sempringham Ab. 

— 

Gilb. — 1148. — 

817 

4 ^ 

Epworth Mon. 

— 

Cartli. 1386 — 

237 

15 2 


London and Middlesex. 


St. John Jerusalem Pr. —^- 1100. 

St. Barth. Smithfield ' C. Aust. 1102. 

St. Mary Bishopsg. Pr. ——*- 1107. 
Clerkenwdl Pr. ‘t*- Ben. —*« T. Stephen 

London Minors. — Ben, —T. Eel. 1. 


2383 W -iiS 
658 15 
♦78 

2S2 19 * 
318 8 S 








London and Middlesex. 




Monasteries. 

Order. Founded. 

“, Value. 




/. 

s. 

d. 

Westminster Ab, — 

Ben. — T. Edgar. — 

3471 

0 

2 

Sion Ab. — 

C. Aust» ^ Hen. 5. 

1731 

8 

4 

London, a house of 

Carth. T. Ed. 3. — 

642 

0 

4 

St Clare witht. Aldg. Mon.——— 1292. — 

418 

8 

5 

St Mary charter house 

Carth. 1379. — 

736 

2 

7 

St. John Hoi iwell — 

Bl. M. 1318. — 

347 

1 

3 

St Mary East Smitlif. Ab.Cist. — 1360. — 

602 

11 

10 


Norfolk. 




Thetford Ab. 

Clun. 1103. 

312 

14 

4 

Wyraondham Ab. 

Ben. — 1139. 

211 

16 

6 

Hulmo Ab. 

Ben. — By Canute. 

583 

17 

0 

Westerham Ab. 

Fraem. T. Hen. 2. — 

228 

0 

0 

Walsinghani Ab. 

C. Aust. ab. T. Stephen. 

391 

11 

6 

Castle-acre Ab. 

Clun. 1090. — 

306 

11 

4 

West-acre Ab. 

Clun. T. W. Rufus. 

260 

13 

7 

Northamptonshire. 



C 421 ] 

Burg. St. Peter Ab. 

Ben. — By Rosere king 





of Mercia. — 

1721 

14 

0 

Pipewell Ab. — 

Cist—1143. — 

286 

11 

8 

St. Andrews Pr. — 

Clun. 1067. — 

263 

7 

1 

Sulby Ab. — 

Pra?ra. T. Stephen. — 

258 

8 

5 


Northumberland. 




Tinmouth, a cell to St. Alban^s, a nunnery. 

511 

4 

1 


Nottinghamshire. 




Lenton Pr. 

Clun. T. Hen. 1. 

329 

5 

10 

Thurgartou Pr. 

C. Aust. T. Hen. 1. 

259 

9 

4 

Welbeck Ab. 

C. Aust T. Stephen. 

249 

6 

3 

Warsop Pr. 

C. Aust.- 

239 

10 

5 

Bella Valla Pr. 

Carth. ab. 16 Ed. 3. 

227 

8 

0 

Newsteed Pr. — 

C. Aust. T. Ed. 3. — 

219 

18 

8 


The two last are under value in Dugdale, but thus by l^eed. 


Oxfordshire. 


Godstow Ab. 

Ben. — T. Stephen. 

274 

5 

10 

Eynesham Ab. 

Ben. — Ethelred. 

441 

12 

2 

Osney Ab. 

C. AusUT. Hen. 1. 

-.654 

10 

2 

Thame Ab^ 

Cist —T. Hen. 1. 

256 

13 

11 

Oxford Pr. 

•Bef. Conq. 

224 

4 

8 

Dorchester Ab. 

C» Aust. 635. " 

219 

12 

0 



c 422 ] 


Sliropsbiro*,- 


Monasteriei. 


Order. Founded. 

Value. 

1 




1. 

s. 

d. 

^affhmond Ab. 


C. Aust. 1100. — 

25.9 

7 

Lilleshull Ab. ' 

— 

C. Aust. Elfleda.. kii^ 


i 



of Mercia. 

229 

3 

. 1 

Wigmore Ab. 

— 

C. AustlJ72. —• 

267 

2 

10 

Wenlock ^r. 

— 

Clun. 1181, or before. 

401 

0 

7 

Salop Ab. 


C. Aust* 1081. — 

615 

4 

3 

Hales Owen Ab. 


Pnem. T. John. — 

337 

15 

6 



Somersetshire. 



1 

Glasi^nbury Ab. 


Ben. — About 300. 

3311 

7 

4 

Brewion Ab. 


C. Aust. ab. T. Conq. 

439 

6 

8 

Henton Pr. 


Ciirth. T. Hen. 3. 

248 

19 

2 

^ithara Pr. 

— 

Garth. By Hen. 2. 

215 

15 

0 

Taunton Pr. 


C. Aust. T-. Hen. 1. 

286 

8 

10 

Bath Ab. 

— 

Ben. — T. Hen. 3. 

617 

2 

3 

Keynsham Ab. 

— 

C. Aust. T. Hen. 1. 

419 

14 

3 

Michelney Ab. 

— 

Ben. — 740. — 

447 

4 

11 

Buckland Pr. 

— 

Cist. —T. Ed. 1. — 

223 

7 

4 



Staffordshire. 




Dela Cres Ab. 


Cist.—1153. — 

227 

5 

0 

Burton-upon-Trent. 


Ben. — T. Eadred. — 

267 

14 

3 

Croxden Ab. 











*> 


Suffolk. 



« 

Edmundsbury Ab. 

Ben. 1020. — 

1659 

13 

11 

"Utley Ab. 


C. Aust. 1171. — 

318 

17 

2 

Sibeton -Ab. 


Cist. —IJ. 50. — 

250 

15 

7 

Jxworth Pi-. 

— 

C. Aust. T. W. Conq. 

280 

9 

5 



Surrey. 



« 4 

t * 

Merton‘Pr. 


C. Aust. >1414. — 

957 

19 

5 

Shene Pr. 


Cartb. 1414. — 

777 

12 

0 

Chertsey Ab. 


Ben.— 666. — 

659 

15 

-8 

Newark Pr. 

— 

— -- — 

258 

11 

11 

St. 'Mary, Overs Ab. 


C. Aust* 1106. — 

625 

6 

6 

^rmundsey Ab. 

—- 

C. Aust. 1106. — 

474 

14 

4 



Sussex. 



• 

^wes Ab. 


ChiB* T. W. Rufus. 

920 

4 

'6 

Roberts bridge Ab. 


C54t' — T.H.2. — 

248 

10 

6 

Battaile Ab. 


10'66. — 

987 

0 

ii 




Monasteries. 

Combe Ab., 
Kennelwordf Ab. 
Meryval Ab. 
Nuneaton Mon. 


Malmsbury Ab. — 

Bradenstock Pr. —. 

Edington Pr. — 

Ambresbtiry Ab. — 

Wilton Ab. 

Fairley, a cell to Lewes. 
Laycock Ab. — 


MaTverne Ab. 
Evesham Ab. 
Pershore Ab. 
Hales Owen Ab. 
Bordesly Ab. 


St. Mary’s York, Ab 
Selby Ab. 

Kirkstal Ab. 

De Hupe Ab. 

Monks Burton Ab. 
Nostel Ab. 

Porafrait Ab. 
Gisliourn Ab. 
Whitby Ab. 
Montegratiae Ab. • 
Newburge Pr. 
Belland Ab. 
Kirkham Ab. 

Melsa Ab. 
Brilington. 

Wakon Ab. 

Bolton in Craven Pr 
Raval Ab. 

Jerval Ab.. 

Eurnes AIk 
D e Fontibus. 

VOL. Ill, 


WarvHcicshfte. 

(5rder. Founded.. 

Cist. — T. Steph. — 

, C. Aust. T. Hen. 1. 
Cist. 1148. ~ 

Ben. — T. Hen. 2. 

Wiltshire. 

♦ * 

Ben. — ab. 670. •— 

C. Aust. T. W. Conq. 
C. Aust. 1352. — 

Ben. — 1177. — 

Ben. T. Ethel wolf 
Cluii. 1125. — 

C. Aust. 1232; — 

Worcestershire. 

Ben. — 1053. — 

Ben. — T. Offa. — 

Cist.-— 

Praem. T. John. — 
Cist. — 1138. —• 

Yorkshire. 

Ben. — 1088. — 

Ben. — T. W. Conq. 
Cist.— 1147. — 

Cist. —1147. —■ 

Clun. ab. 1186. — 

C. Aust. T. Hen. 1. 
Clun. T. W. Conq. 
C. Aust. T. Steph. — 
Ben. — T. W. Conq. 
Carth. ab. 1396. — 

C.'Aust. 1145. — 

Cist.— 1134. — 

C. Aust T. Hen. 1. 
Cist.— 1136. — 

C. Aust. T. Hen. 1. 
Gilb. T. Stephen. 

C. Aust.T. Hen. 1. 
Cist — 1132. — 

Cist. T,'Stephen. 
Ciit —1127. — 

.Giat.-4«a irS2. — 

E E 


Yalue» 

J. 4- 
‘ 311 15 1 
5^8 19 0 
254 1 6 

14 5 


803 17 7 
212 19 3 

442 19 7 

494 15 2 

601 1 1 
217 6 4 
203 12 3 


308 1 S 

1183 12 9 

643 4 5 C 423 ] 

282 13 4 

388 1 1 


1550 7 0 

720 12 10 
329 2 11 

224 2 5 

239 3 6 

492 18 2 

237 14 8 

628 3 4 

437 2 9 

323 2 10 
367 8 3 

238 9 4 

269 5 9 
299 6 4 
547 6 11 
360 16 10 
212 3 4 

278 10 ^ 
234 18 S 
805 1« *5 
998 €P^ 8 



S' 

Monasteries. 

» * > 

Warter Pr. — 

Riclial. — 

Old Maulton Ab. — 

St. Michael near Hull. 




Order. Founded. Value. 



1. 

s. 

d. 

C. Aust. Hen. 1. — 

221 

3 

10 

— 

351 

14 

6 

-T. Stephen. 

257 

7 

0 

Carth. 1377. — 

231 

17 

3 


In Wales. 


Valle de Sancta Cruce in 
Denbeighshire. 
Strata Florida in Cardi¬ 
ganshire. 


Cist. — T. Edw. 1. 

g.t;Or}^, ^ Com,. 


214 

1226 


3 5 
6 0 


C 424 ] At the time of the dissolution, the religious were discharged 
from payment of tithes three several ways; either 1. hjj the pope's 
butts; or, 2, by their order [viz. (^knights' templars^ as afoi’e- 
said; or, 3. % composition: which discharges would have vanish¬ 
ed and expired with the spiritual bodies whereuiito they were 
annexed, if they had not been continued by the special clause 
above mentioned (as it happened to those which were dissolved 
by the other statutes of dissolution, for want of such clause). 
And by the said [clause also is created a new discharge, which 
was not before at the common law (5), that is, 

Unity of the possession of the parsonage and land tithe- 
able in the same hand: for if the monastery, ot. the time of the 
dissolution, was seised of the lands and rectory, and had })aid no 
tithes within the memory of man for the lands; those lands shall 
now be exempted from payment of tithe, by a supposed perpe¬ 
tual unity of possession; because the same persons that had the 
lands, having also the parsonage, they could not pay tithes to 
themselves. Gorf. 383. /Jo//. 241. 248. (6) 

(5) Archbishop of Canterbury's case, 2 Rep. 46. Slade v. 'Drake, 
Hob. R. 297. 

(6) Button V. Long, Cro, El.5S^. So if the lands were in lease for 
years, at the time of the dissolution, and the lessee paid tithes, the 
presumption arising from perpetual unity of possession is not de¬ 
stroyed : for quoad the abbot, the inheritance was discharged of tithes, 
and the king or his grantee holds it discharged as the abbot held it 
for the inheritance : and such lands arc therefore tithe free. Porter 
y. Bathurst, Cro.J. .559. Couiley v. Keys, Gwm. 1.308. 

Blackstonc says, that spiritual persons or corporations were always 
capable of having their lands totally discharged of tithes by the 
above methods, among which he enumerates unity of possession, with¬ 
out ascribing its origin to tbo above clause. Discharge by bull, 
composition, or order, must have been pleaded specially at common 
law: whereas another discharge from tithe of lands of spiritual per¬ 
sons or corporations, viz. by 

; Prescription, or having never been liable fp tithes by being always 




m 

But though by such union the persons so possessed'were di^ 
charged from the payment of tithes, yet the lands were not 
absolutely discharged of the tithes: for upon any disunion that 
might happen, the payment of tithes again revived (7), so that 
the unioh only suspended the payment, out was no absolute dis¬ 
charge of the tithes themselves. (8) And therefore such uniop is 
not to be pleaded ns a discharge foom tithes, but only as a dis¬ 
charge from the payment of times. Boh. 248. (9) ' 

And such union must appear to have had these four qualities: 

First, it must have been Just that is, claimed by right, and good 
and lawful title: and not by disseisin or other tortious, unjust, 
or unlawful act: for such an union would not have been a good 
discharge witliin the statute. Secondly, it must have been equal; 
that is, there must have been a fee-simple both in the lands and 
in the tithes; as w'ell of the lands upon which the tithes are, as 
of the parsonage or rectory: for if those religious persons had 
held but by lease, that had not been such a unity as ilie statute 
intended. Thirdly, it must have hc&ojree; that is, free from 
the payment of any tithes in any manner: for if the abbots, or 
their farmers, or their tenants at will or for years, had paid any 
manner of tithes before the dissolution; it may be alleged as a 
sufficient bar to avoid the unity pleaded in discharge of tithes. 

Fourthly, it must have been 'perpetual, time out of mind, that 

such religious houses were cndow'ed, and such religious persons £ 42S J 

must have had in their hantls both the rectorv and lantls united, 

j)erpelufilly, and without interruption, before the memory of man, 

or (as it seems according to the rule of the common law') before 

the first year of king Richard the first, discharged of tithes : for 

if by any records, or ancient deeds, or other legal evidence, it 

can be made to appear, that cither the lands or the rectory came 

to the abbey since the said first year of king Richard the first, 

such union cannot be said to be perpetual. Boh. 250. 

And morever, the lauds of such houses dissolved as aforesaid, 
shall be Ireo from the payment of tithes only so fiir, as they were 
free in the hands of the churchmen, namely, whilst they are in 

«i spiritual hands, was allowed without any other reason, when it 
did not appear that tithes had ever been paid, because they were 
persons capable of such discharge. Slade v. Drake, Hob. R. 297. And 
evidence that the land of a spiritual farmer has never paid tithes is 
suificient to prove the prescription. Xash v. Molins, Cro. El. 206. 

C/avillv. Oram, Gwtn.1555. This usage must have been constMt, 
without interruption, perpetual, and immemorial, viz. from the time 
of Rich. l.*s return from the holy wars. 

(7) Benton v. 'J'rott, Moor. S2S. 

(8) Unity of possession did riot eidinguish tithes. See 30 H. 8, 

Dyer, ^3. 32//. 8. Br. Dismes, M. 

(9) Henkin v. Gay, Bunb. 37. 

E E 2 



^ Citb^iS, 

the hands and nianii ranee of the owners thereof; and therefore 
it is necessary fol* the party who w'ould have the advantage of 
this privilege, expressly to shew and aver, that tlie lands are in 
his hands and nianiirance: for to say that he is seis^ of the 
lands is not sufficient; for he may be seised thereof and yet 
another manure them. Fox v. Bardwelly Conn/nsy 498. F, 8 G, 2. 
Wood. b. 2, c. 2. [2 Inst, 65 1.] 

It hath'been held also, that a tenant in tail, who hath an estate 
of inheritance, shall be discharged in virtue of the clause afore¬ 
said, so long as he occupies the same himself; but that unity of 
possession doth not discharge a copyholder (though a prior in 
that case was seised iii fee of the manor of which it was parcel, 
and was also impropriator); much less a tenant for life or years. 
Gibs. 673. (1) [For in such case, the possession is in the co})y- 
holder or other tenant, and not in the lainllord or lessor; and 
consequently it is not a unity of possession,] 

But it is otherwise with regard to the king; whose farmers 
shall be discharged of such tithes, as the spiritual persons were, 
because the king cannot cultivate the lands himself. (2) And so 
long as the king hath the freehold, his farmers shall have such 
privilege : but if after having leased them, he shall sell the same, 
or shall grant over the reversion ; then the farmers shall pay 
tithes. And it hath been said, that this privilege extends no 
[ 496 3 further than to the king’s tenants at will; not to tenants for life 
or years. Gibs. 673. Boh. 282, 283. {Com. Dig. tit. Dismes (E 7.), 
infroy 9.] (3) 

Upon the whole: Not all lands that belonged to the religious 


(1) Wilson Redman, Hardres, \7^. it/oore, 219. 534. Lagdeu 
V. Flack (433. n. 9.). But quaore ; for in the case of Hell v. Meeds, it 
was held, that the lands of a tenant ^for life under n settlement were 
exempt from tithes. 4 Gtuill. 1515.; and see 433. note (6). Where, 
however, an abbot having a privilege to be discharged from tithes 
qtiamdiu manibtis pronriis excolu.it, in the time of Edw. IV. made a 
gift in tail, it was held that the donee of the issue should not be dis¬ 
charged, for the statute discharges none but as the abbot was dia- 
charged at the time of the dissolution (31 //. 8.}, so that they must 
claim the estate and discharge under the abbot since the statute ; and 
so it holds if by common recovery the reversion had been barred 
before or after the statute: but if the land had returned to the 
abbot or the king before or after the statute, the case is otherwise. 
Farmer v. Shereman, Hob. R. 248. 

. (2) Com. Dig. tit. Dismes (E 7.). 2 Wood. V. L. 100. Bluncoe v. 
Marston, Cro.El.4e7Q. Wright v. Wright, id. 511, Sav. 3. Moor, 910. 
Compost's case, Hardr. 315, 

(3) Degge, c.21.334. Ingolsbyv, Ullethorn, Hurdr,331. Anon. 
Owen. ^6. Linnox or Lennox, countess’s, case, *2 Leon. 71, Anon, 
Moor.R, 915, And if after having leased lands he sells them or grants 
over the reversion, they are liable to pay tithes. Gibs.673. 




houses in geneinl are cltschargecl from tithes ; but only such 
lands are capable of discharge, as belonged to the houses which 
AVere dissolved by the statute of the 31 //. 8. And not all those 
lands which belonged to the religious houses dissolved by that 
statute are discharged from tithes; but only such of them as 
were discharged at the time of their dissolution. But what shall 
be suflicient evidence of such discharge, and of the njanner of 
such discharge, that is, whether by order, bull, composition, or 
unity of possession, at this distance of time, seemeth difficult to 
determine with precision j as strictness of proof may be more or 
less requisite, according to the i)articu1ar circumstances of the 
case. 

Tate Shelton. This was a bill by the rector of Coningsby in 
the county of Lincoln for tlie great and small tithes of the parish. 
It was proved that the lands, whereof the tithes were demanded, 
belonged to the abbey of Kirksted, which w’as a Cistertian abbey: 
it w’as also proved, that the monastery with its possessions had 
conic to the hands of the king in 28 11. 8., by the attainder of 
Richard Harrison the abbot, and that these lands were granted 
in 30 H. 8. by the crown to the duke of Suffolk in fee. It was 
cbnteniled, on the part of the plaintiff, that as the lands were not 
in the the crotew, when the statute of 31 H.8. c. 13. 

was passed, they were not within the protection of the 21st 
section of that statute. But the court were of opinion that the 
statute of S\ H. 8. was sufficiently broad to comprehend all 
monasteries which were dissolved after the 4th of February, 
27 II. 8.; and that the lands of any such monasteries were exempt 
from the payment of tithes under that statute, though the crown 
may have granted them away before the statute was passed 
4 G'idll. 1503. 

In the case of the Archbishop of York and Dr. Hayter against 
Sir Miles Stapleton and others, Feb. 21. 1740; it was said by lord 
Ilardwicke, that the evidence of exemjition dejiends upon usage; 
and a posterior usage is evidence of the preceding, for no other 
can be had. 2 Atkyns, 137. (g) 

ig) In Lant])reyv. Roake, 11 Dec. 1755. Amb.2^\. Lord Hard- 
xuickc declared his opinion, tliat if lands appear to have been part of 
tlie possession of any of the great monasteries (which were dissolved 
by stat. 31 //. 8.), and there is no evidence of the payment of tithes 
for those lauds at any time, courts will consider them as discharged, 
by some way or other, before the dissolution in the hands of the^ ab-. 
hot, &c.; and that it is sudicient to allege, that they were part of the 
j>usscssions, &c. and were, at the time of the dissolution, by prescrip¬ 
tion, composition, or by other lawful «'ays and means, discharged 
from payment of tithes. Sec also 2 Rep^ 48. b. ami [AosA v. il/o/ia,?,] 
Cro. liliz. 206. In Vratt v. Hopkins, 3 Bro. P. C. 521. the house of 
lords aflirmed the decree of the court of exchequer, that lauds ex- 
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The ling 9. M. 14 C.2. Compost^s case. It was held, that the king is not 
demeTOT** virtue of his prerogative discharged of titlies for ancient 
[and other demesnes of the crown, but that as persona mixta he is capable 
landt : see of a discharge de non decimando by prescription, as well ns a 
ante, 425.] bjshc^}. (4) But if the king alien any of the lands for which lie is so 
[ 427 ] dischaiged of tithes, his feoffee or patentee shall pay tithes (5) ; 

and not only so, but the prescription is destroyed for ever, 
although the same lands should afterwards come into the king’s 
hands again, by escheat, or otherwise, /izrdr. 315.(6) 

Common 10. In Lambert v. Cnmniing^ M, 1723 ; On a bill for tithes in 
the parish of Warton in the county of Lancaster, it was decreed, 
that an exemption of an estate from tithes shall extend to a 
common appurtenant to such an estate. Bwib. 138. 

July 15.1748, StockwcU v. Terry. A bill was brought by the 
rector for payment of tithes in kind of 300 acres of land. Two 
bars were set up ; theJirst^ general, to all the acres, the statute of 
2 Ed. 6. by which waste ground, improved into arable or mea¬ 
dow, shall not pay tithes, till seven years after the improvement 
is completed; as to which, the case appeared that the laud in 
question was a common field for sheep, horses, and cows, but not 
fit for fattening them, being overrun with brushwood, briars, and 
other weeds; the parson was entitled to tithes of calves, milk, 
wool, and the like, out of it; and it was proved to be worth 2s. 
an acre before it was improved: and as to this, the court was of 
opinion, that it is not such land as ought to be exempted by the 
statute in the name of barren land. The other bar set up was 
particular to 48 acres, parcel thereof: as to which, an agree¬ 
ment had been entered into between the defendant and the par- 

empted from tithes, as being part of the demesnes of an ancient mo¬ 
nastery, being inclosed by act of parliament, shall not be made liable 
to tithes by general words in the act, saving the right of the rector, 
impropriator, &c. 

(4) Hertford v. Leeehy Sir W. Joiu 387. Composl'a case, Hardr. 
315. supra. 

(5) Comin’s case, Hetl, R. GO. Ilotkam v. Foster, Gtvm.SGD. Hart- 
Jbrd't. Leech, Sir W.Jon. /Z.387. Bannister v. Wright, Slyl.R. 137. 

(6) See cases in last note, and Morant v. Camming, Cro. Car. 04.; 
but see Wickham v. Cooper, Cro. El.216. But the king’s patentees 
of the lands of the larger abbeys, &c. which came to the crown by 
stat. 31 //. 8. may take advantage of a prescription de non decimando 
in the abbot, &c. by force of that statute; and the enjoyment of the 
lands since the dissolution free from tithes during memory is good 
proof, d posteriori, that the abbot, &'C. held them discharged. Degge, 
c. 16. 306. Com. Dig. tit. Dismes (E 7.). And such abbey lands in the 
bauds of the grantees of the crown are discharged, though at the 
time the abbey was dissolved they were in lease for years, and the 
lessee paid tithes. Porter v. Bathurst, Cro. J. 559. Coittley v. Keys, 
Gxum. 1308. But the prescription must be proved by the lessee or 
grantee of the crown. 



son, and those who had right to feed in the cotntnon, for the ; " 
making au inclosure: and an act of parliament was passed for ^ 

that purpose, by which they enjoy all their rights in severalty, * 

as they did their rights of common before. These 48 acres were - ; 

allotted to the defendant, in lieu of his common ; and the ques¬ 
tion was, Whether this was still covered by a modus, which hod 
been paid for it before ?—— For the plaintiff it was argued, that 
these 48 acres are of another nature, and not to be covered by 
it. If there is a modus for any thing, and a new part is joinea 
to it, that addition must be paid for; as if a modus for two mills, 
and a third is added, the modus will not cover it; so if for a 
garden, and an addition is made to it; if a buck, and a doe are 
paid for a park, and it bedisparked, tithes must be paid for it.— 

For the defendant it was argued, that the general view of the 
agreement and of the act of parliament was, that none should be 
prejudiced; and that it should be exactly in the same situation [ 428 ] 
as before, except that it should not be in common. But the 
construction contended for, will give the parson, whose former 

right was preserveil, what he had not before.-By the lord 

chancellor Ilardwicke; I am of opinion that the 48 acres are 
covered by the modus. I admit the case mentioned, and that by 
disparking the modus is gone; and if the owner disparks part, 
he shall pay the same modus, and also tithes in kind, for what is 
disparked, because it was paid in nature of a franchise, and not 
for lands. But suppose the owner, with consent of the parson, 
disparks some to be enjoyed as before; 1 should think, it was 
the incumbent’s intent, that it should be still enjoyed as part of 
the park, and no tithes in kind should be paid for it, for other¬ 
wise the agreement with the parson would be useless. So if this 
agreement liad been between the lord of a manor and the other 
commoners without the parson, and they had turned it into 
several ownerships, it would be liable to the right to tithes, 
which the rector had over the whole parish. But here has been 
an agreement by act ol‘ parliament, to which the parson was 
j>arly ; and although the recital uses only general words, yet it 
shews [)lainly the intention of the parties to be, that everj' person 
should enjoy his allotment in the same manner as he did the 
thing in lieu; and that was subject to the modus. Let the bill 
therefore be dismissed as to the 48 acres; and as to the rest, an 
account be taken of the several tithes to be paid. 1 11.5. 

J'J. 3 0.3. Mom-aster v. JVatson. I'his was a case reserved 
from the northern circuit, in an action by a lay impropriator, 
agtiinst the occupiers of lands in the parish of Felton in the 
county of Northumberland, for taking away their corn and hay, 
without .setting out the tithe, or aOTceing for it. U he substance 
of the state’ll case was, that they claimed to be exempt from pay¬ 
ing any tithe at all for these huids, upon the following foundation, 
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viz. that a priv^ act of parliament was passed in the S6 G.2. 
for dividing and inclosing die common called Felton common: 
That the lands in question had been, till the said year, (when the 
said common was so divided and inclosed) part of the said com¬ 
mon, whereupon the commoners had us^ to have common for 
their cattle levant and couchant: That 90 acres, part of the said 
common, were by the said act of parliament allotted to the owner 
of Swardland demesne; under which said allotment, the defend- 
r 429 1 occupy the said 90 acres, formerly parcel of the common, 
but now made parcel of Swardland demesne; That the act di¬ 
rects that the divided lands (before parcel of the common) shall 
be holden by each person to whom the respective divisions are 
allotted, subject to the same charges and incumbrances, as their 
own former lands, to which they are allotted and consolidated, 
were before subject; and it is declared in the act itself, that it 
shall be considered beneficially to the said land-owners to whom 
the respective divisions are allotted: That the owners of Sward¬ 
land demesne hod never paid tithe of corn, grain, or hay; having 
been always exempt from the payment of tithe of corn and grain, 
in consideration of having always kept in repair the north end of 
Felton church ; and being exempt from the payment of tithe of 
hay, under a modus. The question was, whetner the occupiers 
of these 90 acres, late parcel of the common, hut now allotted to 
the ow’ner of Swardland demesne, are or are not liable to the 
payment of tithe of corn or hay.—Mr. Wallace, who argued 
for the defendants, contended, that as the allotment was to bear 
all the burdens of the ancient estate to which it was now annexed, 
it ought therefore to enjoy all the privileges of it: And as this 
ancient estate was exempt from tithes, so also ought the allotted 
90 acres to be. And he relied on the case of Stockwell and 
TeiTyt which he said was as follows: Stockwell, rector of the 
parish, filed his bill against the occupier of some land (then 
ploughed up) for tithe of the corn which grew upon it Tiic 
defendant insisted upon a modus of 15s. in lieu of all tithes 
arising upon the Grange farm; and that the Grange farm had 
never paid any tithes. Then he shewed, that the land for which 
Stockwell demanded this tithe of corn by his bill, had been part 
of a down which had been inclosed by a private act of parliament, 
and had been thereby allotted to and had ever since continued 
part of the Grange farm; and therefore ought to be exempt from 
all tithes, as well as the Grange farm itself. And lord Hm'd- 
•voicke dismissed the rector’s bill, so far as it related to this land 
which had been down-land, and was so allotted to the Grange 
farm.—Mr. 7%2^/ow, for the plaintiff, argued, that notwithstaiul- 
ing this decree in Stockwell and I'cny^ yet in the present case 
(which differs much from that) the allotted common is not ex¬ 
empted from the payment of tithes. This demand of the im- 




propriatoF4s a claim of the tithe of corh, - aiidt hay; ' But 
corn, grain, and hay, could not be part of what grew on a com^ f 4S0 3 
mon. The tithes that arose upon this common (appendant to 
Swardland demesne) could have been only tithes of agistment, or 
of lambs, calves, wool, milk, and other things that could be the 
produce of a common. Now, a modus or other compensation 
must be in lieu of these specific tithes. This exemption tliere- 
ibre cannot relate to any other tithes, but such as could in their 
nature have arisen out of the common, whilst it continued conf- > 
mon. By lord Mangold chief justice: The case of Stockwell 
and Teny differed very much from the present case. The 
modus insisisted upon in that case extended to all kinds of tithes; 
whereas the exemption insisted on in the present case is confined 
to the specific land called Swardland demesne, and doth not 
extend to the right of common. Here is no equivalent at all for 
the tithes of agistment, of wool, milk, lambs, or any other tithes 
of such a kind as could arise upon a-common. The equivalent 
goes only to corn, grain, and hay; the tithe whereof could not 
arise upon the common, whilst it remained a common. In Stock- 
•wdl aiid Tern/i the rector was, as owner of the glebe, a party to 
the act of parliament: Here, the impropriator is not a party to 
this act of parliament. (7) And there tlie modus covered the 
light of common; it was a modus of 15s. which w'as paid for the 
Grange farm, in lieu of all tithes arising upon it, and of all the 
tithes of all the cows and sheep belonging to that farm that 
should be depastured on the said Down, which was afterwards 
inclosed aud allotted to it. So that the modus covereil not only 
the Grange farm itself with its appurtenances, but the common 
also: which is not the present case. In that case, lord Hardwicke 
decreed, that the modus should stand for the allotted lands, as 
well as for the Grange farm and its appurtenances; and accord¬ 
ingly, he dismissed the bill as to those lands, which the modus 
covered: But os to nil the other lands of the common, which 
liud before used to pay tithe of wood, agistment, and other small 
tithes, he decreed an account. Here, all rights are saved, ge¬ 
nerally, by this act of 26 fT.2. Consequently, the impropriator’s 
right to tithes remains: And there is no need to show how they 
ai'e due; because they are due of common right. — The whole 
court w'ere very clear, that in tha present case the exemption 
and modus diil not extend to the w'oste and common; and there- £431 ] 
fore that the allotted laiiiis, which had been part of that waste 
and common, having been subject to tithes before the allotment, 
must remain liable to them after it: which they held to differ 
materially from the citetl case, where the modus did extend to 


(7) And a claim of tithe can only be discharged by special words. 
Parkins V. HmdCf Cro. El. lOl. 
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the waste and common. And lord Mamjield said, that the case 
of Lambert and Cumming was determined upon the same gifound 
as lord Hardieick^s decree went upon in the case of StockweU 
and Terry i namely, “ That what was before exempted shall 
“ remain exempted; and what was not before exempted shall 
“ pay tithe.” ^ Burt'. 137.5. [1 Bla. B. 402. S. C.] 

E. 38 Geo. 3. Lxtrd Gwydir v. Foakes. In tlie parish of Croy¬ 
don, in the county of Surry, there was a large quantity of waste 
land, on which the tenants of the adjoining estates had rights of 
common. Before any inclosure was in contemplation, the tenants 
purchased the right to all the tithes of the lay impropriator in 
respect of their several estates. The conveyances were made in 
very general terms: “ All tithes arising out of or in respect the 
several messuages or tenements^ fat'ms^ londsf See. The court of 
K. B. held that the tithes in respect of the rights of common 
appurtenant to such farms or lands passed by such grant, and 
the subsequent inclosure of the common could not vary the 
question, notwithstanding the increased value of such tithes. 
7 Term. Rep. 641. 

[Commons [A. having purchased an estate and the tithes thereof, with a 
right of common thereto annexed; the common was afterwards 

liament.] inclosed under an act of parliament, and certain land was allotted 
to A. in lieu of his said right of common. No tithe is ])ayable 
in respect of the allotted land (8), for the land in respect of which 
it is allotted is 'wholly free from tithe. 

By the East Moulsey inclosurc act it was enacted, “ Tiiat the 
“ commissioners should set out, allot, and award certain portions 
“ of lands out of the commons to be inclosed unto the impro- 
“ priate rectors and curate in lieu of all great and vicarial tithes:” 
and the commissioners were required to distinguish by their 
award the several allotments to the rectors and curate respect¬ 
ively, and the same allotments were declared to be in full satis¬ 
faction and discharge of all tithes: Held under this act, that the 
tithes w'ere not extinguished till the commissioners had awarded 
as well as allotted and set out the allotments; for the freehold 
did not vest therein before the award was executed. (9) As to 
ripping up an allotment to a benefice after 50 years chtpsetl for 
insufficiency, see Cooper v. Thorpe. (1) 

An inclosure act appointed a corn rent to be paid in lieu of 
tithes to be ascertained by certain referees, and the exact amount 
declared by an order of quarter sessions. It apyieared that the 
sessions merely received and filed the report of the referees; and 


(8) Steele v. Mantis^ 5 Bar. Aid. 22. 

(9) Ellis v. Arnison, 5 B.Sf A.Rep.iT. See Farrer v. Billing, 2/i. 
8f A. 171. and 1 & 2 G. 4. c.23. §1,2. 

(1) l.Swfln«^.92. 1 mis. Ch. H.55. S.C. 
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the court held that it could not be construed into “ an order 
declaring the exact amount’* to which such rent was to be in¬ 
creased. Held also, that the commissioners having made minutes 
in writing of their proceedings, the defendant could not be let in 
to shew by parol evidence that the allotments were made at an 
earlier period than appeared by the award, no search or inquiry 
having been made after such minutes or proof given that they 
were destroyed. The proceedings were the legal evidence of the 
fact when such allotments were made. (2) 

An inclosure act directed that in lieu of tithes a corn rent 
shoultl be paj'able to the person having possession and occupa¬ 
tion of the lands. Part of the lands inclosed w'ere uncultivated 
and untenanted for some years, during which time the owner 
lived on another estate. He afterwards demised them to a tenant 
who entered and occupied. Held, Is/, That the corn rents were 
due for the time during which the land was unproductive; and, 
2d/y, that during that time the landlord was legally in the pos¬ 
session of the lands, so ns to be liable to the burthens imposed 
by the act, and that the tenant coming under him was liable to 
be distrained on for the arrear of rent. (3) 

By 41 Geo. 3. (U.K.) c. 109. § 38. The rector or vicar of any 
parish in which lands intended to be inclosed are situate by in> 
denture under his hand and seal, with consent of the bishop of 
the diocese, and of the patron, may lease their allotments for not 
exceeding 21 years, commencing within 12 calendar months next 
after the aw ard, so that the rents shall be reserved to the incum¬ 
bent for the time being by four (piarterly payments, and shall be 
the most iniproved rents that can be had without taking any fine 
or other consideration for granting such lease, a counterpart of 
which shall be executed by^ lessee; and no such lessee shall be 
made dispunishable for waste by express covenant; and pow'er 
of re-entry on non-payment of rent shall be reserved in such 
lease. 

By 1 Sc 2 Geo. 4-. C.23. §4. Whenever any lenses to be 
granted by any incumbent under the above enactment shall by 
any means become forfeit or void, or are surrendered before 
expiration of the term, then the incumbent, with previous consent 
of the ordinary and patron, jmiy grant a new lease of the lands 
so tleniised for such term of years as shall at the time of 
such avoidance be then unexpired of the term granted by such 
original lease, subject to the conditions therein then unperlbrmed 
and capable of having efiect.] 


(2) Bendyshe v. Pearse, 1 Brod, Sf Bing. R.4Q0. 

(3) Neivting v. Pearse^ 1 Bar.Sf Crcs> lieju 4S7» 
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IV. (ymoduses, or exemptions fiom payment qf tithes 
in kind; [of compositions real;'] and of custom and 
prescription, 

1. The difference between custom and prescription is this: 
Custom is that which gives right to a province, county, hundred, 
city, or town, .and is common to all within the respective limits; 
in pleading of which it is alleged, that in such a county, or the 
like, there is and time out of memory hath been such a custom 
used and approved therein. Gibs. 674. 

Piescription is that which gives a right to some particular 
house, fann, or other thing: in pleading of which it is alleged, 
that all they whose estate he hath in such land, h.ave time out of 
mind paid so mucli yearl}', or the like, in full satisfaction of all 
tithes arising on those lands. Gibs. 674. (1) 

2. Custom and pi'escription are either dc non dreimando, or dc 
modo decimandi. 

De non decimando is, to be free from the p.ayment of tithes ; 
without any recompence for the same. Concerning which, the 
general rule is, that no layman can prescribe in mm decimando ; 
that is, to be discharged absolutely of the payment of tithes, and 
to pay nothing in lieu thereof; unless he begin his prescription 
in a religious or ecclesiastical person, and derive a title to it by 
act of parliament. (2) As in the case of Ih earij and Manlnj^ 
Nov. 18. 1762. In the exchequer. Mr. Ilreary, rector of Mid¬ 
dleton upon the Woulds of Yorkshire, brought his bill against 
Mr. Manby, one of his parishioners, for great and small tithes 
arising from the defendant’s lands. The defendant by his answer 
insisted, that part of his farm had time out of mind been exempt 
from payment of tithes of any kinil, or any modus or compens¬ 
ation in lieu thereof; and by his witnesses proved, that no tithe, 
modus, or compensation, had within the memory of man been 
paid for such part of his farm. 'I’he court, at the hearing of the 


(1) Bonnet w. Read, 1 Anslr. 323. 1 Saund. R,‘i\{),b. De^ge, c. 13. 
2(58. And there is this difference between a prescriptive and custom¬ 
ary modus, that the former is annexed to the lands which it covers, 
wheieas the latter exists in notion of law, independent of the lands, 
by force of the custom of the district. In a prescriptive modus, 
therefore, the lauds must be definite, and not liable to shift. And 
therefore a bill to establish a modus for every ancient farm, but not 
setting out the abuttals of each, was dismissed, although it was stated 
that the whole parish consisted of ancient farms. Scott v. AUgood, 
1 Anstr.lQ. Vid. htfra, divs. 8. & 10. of this title. 

(2) Besides Breary v. Manby, in the text, sec Shcr'mood v. frinrh- 
comb, Cro.Bt.S93. fVebb v. fVarner, Cro. Jac.A'l. Sold. it. 13. §2. 
\ R.oltm Ab.Q53. AHeuv. Poryi Kcb,4t5. Bishop of Winchester's 
case, 2 Rep. 44. 





CAU6e, was clearly of opinio>n, that the mere non-p^tnent of 
tithes, though for time immemorial, would not be an exemption 
from payiiient of them, without setting out and establishing such 
exemptioji to have arisen from the lands having been parcel of one 
of the greater abbies; and therefore decreed the defendant to 
account for the tithes of that part of his estate for which he 
claimed the said exemption. £3 Wood’s Dec. 43.3 ' 

But all spiritual and religious persons, as bishops, deans, pre> 
bendarics, parsons, vicars (as heretofore abbots and priors), 
may prescribe generally in non decimandjOi for they are more 
favoured than lay persons; for this is still in a spiritual per¬ 
son, and so nothing is taken from the church: for such spiritual 
person was capable of a grant of tithes at the common law in per¬ 
nancy. (3) And hence it is that the parson or vicar of one 
parish, that hath part of his glebe lying in another parish, may 
prescribe in non decimando for it; that is, (as hath been said,) to 
be free from the payment of any manner of tithe for the same. 
1 lioU’s Abr. 653. [Co;«. Dig. tit. Dismes (E 2.).] 

[But an ecclesiastical person cannot decline the payment of 
tithes unless he prescribes in non decimando^ and the maxim 
ecclcsia ecclesue dccimas solvere fion dcbcU applies only as between 
rector and vicar of the same church. (4) But evidence that the 
land of a spiritual farmer has never paid tithes is sufficient to 
prove a. prescription in non decimando. (5)] 

But this general rule, that none but spiritual persons or cor¬ 
porations may prescribe in nofi decimando, is to be understood 
with several exceptions; as, first, that the Idng, as being mixta 
pcrsojia, may prescribe de non decimando ; by the same reason 
that as such, he is capable of tithes. Gibs. 674. {ante, 425, 426.] 
Also the lessee, tenant at will, and copyholder of a spiritual 
person, though a layman, shall in this respect enjoy the exemp¬ 
tion of the lessor, who is supposed to reap the benefit of it, in 
reserving so much the greater rents by reason of such exemp¬ 
tion. I Holl’s Abr. 653. Deg. p.2. c.l6. (6) 

[Hence a bishop may prescribe that he and his tenants for life, 
for years, and at will, as well as his copyholders, have been freed 
from the payment of tithes (7); nor will an interruption of the 
prescription, by a conveyance to a lay person, abolish it, as the land 
being discharged of tithes when regranted to a bishop, the pre- 


(3) Gcrrard v. Wright, Cro, Jac. 607. 

(4) Warden and Canons y. Dean of St. Paul's (1817), 1 Wils. Ch. 
72. 1. 4 Pri. 11.65. See Blincoe v. Barksdale, Cro, £1.513. 

(5) Nash V. Molins, Cro. £1.206. Clavill v. Oram, Gwm. 1355. 

(6) Crouch V. Fryer, Cro. AV. 784* Wright v. Wright, 475.511. 

(7) Branche's case, Moor, R,2i0» Botmis y. Atkins, 1 Sid. A.320. 
1 Roll, Ab, 653. Lincoln (Bishop) v. Cotvper, 1 Leon, R. 248* 
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county, or part of a county (1), may 
custom dc turn decimando^ in respect m this or that part^cmlav 
tithe; as hath beep pleaded and allowed in the case of tithe 
mUk of ewes, and of tit^e of underwood in the wild of Kent, mud 
in forty parishes in the wild of Sussex, But a single parish may 
not prescribe de non dccimando for particular tithes; nor may any 
larger di^'ict plead a custom absolutely, to have their laodb 
freed from the payment of all tithes, without any thing in lieta 
And lest this allowance of a custom de non decitmndo to laymeit, 
in any case, should seem to break in upon the general rule, the 
distinction which hath been laid down is this; that in things 
titheable by custom only, and not de Jure, a county or hpudred 
may prescribe in non decimando generally, for in that case they 
are discharged, without a custom to the contrary; fo that it is 
but to insist upon the old right, against which the custom hath 
not prevailed; but for things which are titlieable dejure, a county 
or hundred cannot prescribe in non decimando, no more than a 
particular person; tor it would be absurd to say, that a hundred 
shall prescribe in non decimando, where the particular persons of 
which it consists cannot so prescribe. (2) 

It was long a question undetermined, whether a lay impro¬ 
priator, as well as a clergyman, be entitled to recover the tithes 
without proving payment; or whether a 7ion decimando may be 
pleaded against a lay tmp'opriatoi': But in the case of Benson v, 
Olive, T. 1730, in the exchequer ; Pengelly chief baron delivered 
It as his opinion, that a lay impropriator is under no necessity 
of proving payment of tithes unto him. Bunb. 274. ^ 

So in the case of Lady Chat Iton v. Sir Blundcl Charlton, in 
the same court; lord chief Baron Reynolds declai*ed it ns his 
opinion, that there can be no prescription iti non decimando 
against a lay rector, any more than against a spiritual rector, 
and that they are equally entitled to titles of common right; and 
that it is sufficient tor a lay rector to set forth in a bill that he is 
seised of the impropriate rectory; and if he maketh out his titfid 
to that, it will be sufficient, without putting him to the proof of 


(1) This privilege extends no farther than to well known divisions 
of a county or district. Crotteker v. Collins in noth, 1 Sound, A. 142. 
Nagle V. Edwards, 3 Anstr. 702. But a parish (1 Roll, Abr. ^2.) or 
town (2 Inst. 645.) cannot prescribe in non decimando, and this eveni 
extends to the case of churchwardens possessing lands by prcscripfijpn 
for repair of the church : for though ecclesiastical officers, they are 
not strictly spiritual persons. 1 Roll. Ab. 653. Wats, Cl, Lata,S07* 
And see the general law of allowing customs derogatory to the gpue- 
ral -custom of the realm to larger or more important districts only*^ 
N.2. * ^ 

f3) Jlwk V. Woodsoih 1 Ld, Ttaytd. 1^. 2 Sal^. 655. 

Shn.SeO. S,C,Gibi,67i, ' j 
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Kavitig ireoftived tithes* And td this opinbii baron thmyns earned 
to assent; but he made a distinction between one who sets up a 
tkle to the rectory^ and one who entitles himself only to the tithes 
or any species of tithes within a parish j'^lor in diis last case» the 
piaintiflT shall be held to strict prool^ not only of his title, but 
aiso of the perception of all the tithes he set up a title to; and in 
this present case, the plaintilF having set forth a title ih sir 
Francis Charlton (under whom she claimed) to all the titlies in 
the parish of Ludford, (except such small tithes as the vicar 
usually received,) and nut to the rectory; and the defendant 
denying the plaintiff’s title to the herbage, and tiie plaintiff not 
being able to prove any herbage tithe ever paid, though she 
attempted to prove an unity of possession for above seventy 
years, yet the bill was dismissed. Bunb. 325. 

And finally, in the case of the Corporation of Buty v. EmnSf 
T. 1739, this point seemeth at last to have been settled; wherein 
it was determined, that there can be no prescription in non deci^ 
mandoy even against a lay impropriator, [witiiout shewing the 
reason for it:] and tiiat the presumption which ariseth from a 
constant non-payment, [or from mere retainer without colour of 
title,3 will not be sufficient, unless the defendant can shew, cither 
that the lands were parcel of one of the greater abbies dissolved 
by the 31 H.%. [and then exempt from tithe, as in the last chap- 
terj, or that some of the impropriators had released the tithes, [by 
a composition real. (3)] 2 Comyn*sBep. 643.654. Bunb. 345. {h) 
\_A Jintiori, mere non-payment of a particular species of tithe, 
or proof that no tithes in kind have ever been rendered within 
living memory, is no answer to a claim by an ecclesiastical rector^ 
primd facie entitled to tithes throughout a parish (4), but further 
proof of'^ome immemorial compensation is necessary. (5) 

But if a meat sue for tithes, and the parishioner, being a lay* 


(3) Berney v. Harvey^ 17 Ves.119. Clavill v. Oram, Gtotn. 1354. 
Slade V. Drakey Hobart» 295. 

(A) See also 3 Anst. 702. [Where it was argued that a grant of the 
tithes might be presumed from a lay impropriator; but the court held 
that quoad hoc there was no distioction between a spiritual and a lay 
rector (see Charlton v. Charlton in text), and that no grant could be 
presumed which would amount to a prescription de non decimando.^ 
And 3 Anst. 94^5. But in the case of Rosev. CaUard^ 5 Ves. 186. Lord 
Eldon said, that he did not entirely agree with the decision of the 
court of exchequer, that a presumption from non-payment of tithes 
cannot bar even a lay impropriator. 

(4) Naele v. J^xvardst 3 Anstr. 70S. 945. Barv case, supra» Heath'^ 
cote v. Altidsft 1 Madd. J7.242. In Ehher v. Dean^ &c. of Christ* 
church, Sun6.^9. the long contested question, Whether constant 
non-payment of tithes is evidence of an exemption i^'nst a ley m* 
propriator, was agitated, but nbt determined. 

(^5) Adams v. Evans,^ Pri. R. 16. See White v. LislCf 4S7, note (8)% 
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man, denies that tlie said tithes are due to him; in such case, 
unless the vicar shall prove that the tithes in question are due to 
him by endowment or prescription, he shall fail in his suit: and 
the reason is, because all tithes dejure, or in presumption of law, 
belong to the rector; and therefore the vicar shall receive only 
those tithes which he enjoyeth by custom or prescription, or by 
the endowment. 1 Ought. 264. 1 Vezey^ 3. 3 AtJcyns, 499. 

3. A modus dccimandi^ commonly called by the single name 
of a. modus only, is where there is by custom a particular manner 
of tithing allowed, different from the general law of taking tithes 
in kind, which are the actual tenth part of the annual increase. 
This is sometimes a pecuniary compensation (6), as two-pence 
fin acre for the tithe of land: sometimes it is a compensation in 
work and labour, as that the parson shall have only the twelfth 
cock of hay, and not the tenth, in consideration of the owners 
making it for him; sometimes, in lieu of a large quantity of crude 
or imperfect tithe, the parson shall have a less quantity, when 
arrived to greater maturity, as a couple of fowls in lieu of tithe 
eggs, and the like. Any means, in short, whereby the general 
law of tithing is altered, and a new method of taking them is 
introduced, is called a modus decimandiy or special manner of 
tithing. 2 lilac. Com. 29. 

[But in all cases a modus decimandi presumes a composition for 
tithes with consent of the parson, patron, and ordinary, before 
time of memory. (7) But a customary payment in lieu of tithes 
need not be immemorial ; but whether eight years is suHicient, 
(as in Bennett \. Treppass, Gilb.Exch. /?. 191, 192. 4 Bro. P.C.t 
by TomlinSf 650. Btmb. 106.), or what other j)eriod is sufficient, 
the court would not determine. (8) Though where a modus was 
set up against claim of small tithes in kind, and the vicarage was 
shewn to have been endowed within date of legal memory, viz. 
in 1367, an account was decreed to the vicar. (9) 

A general custom prevailing throughout a parish or district is 
called a parochial modus. 

A prescription confined to a farm is called a. farm modus. 

A parochial modus extends to all tithes within a certain dis¬ 
trict, even over lands inclosed witl)in time of memory, and to 

(6) Money payments may be established as a modus, though inva¬ 
riably called compositions by the witnesses, where the other evidence 
is sufficient. Nor is an omission in the parliamentary survey of 
moduses of any weight, when opposed to actual payment. Driffield 
v. Orrell, 6 Pri. R. 324. 

(7) Ord v. Clark, 3 Anstr. 638. 2 Woodd, V.L.22. 105. Bennett v. 
Neale, Wightxo. R. 331. 

(81 Warden and Canons of St. Paul's v. Morris, 9 Vcs,lG5. 

(oj- Scott V. Smith, 1 Ves. & B. 142. See, however, Prevost v. Ben^ 
nett, 1 Pri, R. 236. 
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iirticleis that are of modern introduction ; a Jurm modus is more 
confined, and does not extend either to articles recently intro¬ 
duced, or to newly inclosed wastes or commons. (1) A parochial 
viodm is rather a custom than a prescription, and may be good 
where a prescriptive modus covering particular lands would be 
bad. (2) In analog’’ with their difrerent qualities, evidence of 
reputation of boundary is admissible in case of a parochial modus; 
but hot with respect to a farm modus, nor on questions of pre¬ 
scription, except as to right of way: but proof of a fixed payment 
for a farm during a long period, even without mention of a modus, 
is evidence of modus, for the payment will be presumed to be 
according to right. (.S)] 

And this may be pleaded by the lord of a manor, for the tithes 
of his manor; on account ot lands of the gill of one who was 
lord of the manor, and held by the parson and his successors 
time out of mind; and by a parish or hamlet, for this or that 
sort of tithe, by reason of lands enjoyed by the parsons time out 
of mind within such parish or hamlet: and, lastly, by any private 
person ftir his own lands, or part thereof^ in consideration of a 
certain sum of money or other recompence. Deg. p.^. c. 16. 

4<. A. But to make any of these a good custom or prescription, J'toflus 
it must have the several qualificaiions following: As, first, every ™asonXlc** 
mcxlus must be supposed to have had a reasonable commence- commence- 
ment (4); and in every prescription de urodo decimandi, it is to ment, as 
be intended the rate tithe was the full value of the tithe at the ^wnposi*- 
time of the original composition ; for it cannot be presumed, that tion. 
the parson, patron, and ordinary w'ould make a composition to 
the prejudice of the church ; [or, on the other hand, that a par¬ 
ticular district would have encumbered itself unnecessarily, 
though that has been sometimes countenanced as a defence to 
allegeti rankness of a farm modus (5)]; and if the modus do not 
now reach the value, it is to be intended, that either the tithes 
are improved, or else that money is now become of less value, 
which makes the present inequality. Dcg.p.%g c. 16. 

By Composition real is meant, where the present incumbent of Composi¬ 
tion real. 


(1) Scott v. Allgood, Gnwt.1369. Moncaster v. IVatson, 3 Burr.l 375. 
Heaton v. Cooke, Wightvo. It. 282. Bishop v. Chichester, Gvom, 1323. 

(2) Bennct v. Read, 1 Anstr. Jt. 323. 328. n. 

(3) White V. Lisle, 4 Madd. 72.214. And see farther as to trial of 
farm modus, infra, 454. 

(4) That is, that the composition at the time of making it was fair 
and equitable, though it may appear difl^rent at present. Chapman 
V. Monson, 2 P. Wms.573. but it need not be sheton. S. C. i>ifra in 
text. 

(5) Marshnm v, Huxley, Cfw»i.i49p. Ath/ns v. Lord WiUoughby 
de Broke, 2 Anstr, 397. 
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any church, together with his patron and ordinary (6), do agr^ 
by deed under their hands and seals, or by fine in the king^^ 
court, that such lands shall be freed and discharged of the pay^ 
ment of all manner of tithes in specie for ever, paying some 
annual payment, or doing some other thing to the ease, profit, 
or advantage of the parson or vicar to whom the tithes did be¬ 
long. (7) And these real compositions have ever been held and 
allowed here in England, to be a good discharge of the payment 
of tithes. (?) And from these real compositions it is intended, that 
all prescriptions de modo dccimandi first took their rise and be¬ 
ginning ; though it is to be doubted, that most of them at this 
day have grown from the negligence and carelessness of the 
clergy themselves. [2 Insf. 490. Z>eg> p. 2. c. 20.] [and semb. a 
defence by composition may be set up on the failure of modm. (8)] 

But now, since the statute of the 1 El. [c. 19. § 5.] (in the case 
£ 438 ] of archbishops and bishops,) and the statute of the ]3 El. fc. 10. 

§ 3.] (in the case of all other ecclesiastical corporations, sole and 
aggregate,) it is agreed on all hands, that no real compositiohs, 
any more than alienations, can be made: since all grants are 
thereby expressly restrained, and made void, wliich are not 
according to the tenor of those statutes. And the only moduses 
that can grow now, must be from the inadvertency of the clergy, 
acquiescing in the sejf-same agreements from one successor ^ 
another. Gibs. 675,676. 

Where a real composition hath been made, if the lands dis¬ 
charged thereby be transferred or granted to another, the feoffee 
or grantee shall have the benefit of it. Gibs. 675. {k) 

But it is not now necessary to shew, that the modus had at first a 
reasonable commencement; for these having been from time 

immemorial, none can know but that there were such circumstances 
in those ancient times, as might have n)nde such a composition 
reasonable, though at present they may not be discoverable. It is 
enough to satisfy us at this great distance of time, that tlic parson, 
patron, and ordinary, before the restrictive statutes, might bind 


(6) See page 439 c. 

(7) By reason of some land or other real recompcnce given to Ijie 
parson in lieu and satisfaction thereof, 2 Inst. 490. 13 Eep. 40. or in 
consideration of a recompence made to the parson or vicar out of 
other lands. Eldns v. Dormer^ 3 Atk. 534. And a * Real composition’ 
does not mean a security for payment of the composition, but land 
substituted in lieu of tithes. Alto. Gen. v. BotaleSi 3 ^/^.809. 

(z) [2/ns/.655. The agreement must have been made between 
the reign of Richard I. and before 13 Eliz. Bennett v. Neales Wightxu. 
R. 331.] See Ekin v. Pigott 3 Aik. 298. These agreements are also 
known to the ancient eanonjavy, X. 1.36.2. 

(8) Leech v, Bailey^ 6 Pri. 12.508. but not . the .converse, ^ Pri. 
R. 6108. IVightw. R, 3^. in/ra, 430. note (8), 

(t) Sir ir. Jones, 369. 



th^ ;rev:enne$ of the parson; and that all those mpduses must h^ye 
had their cominencement from an instrument signed by the 
parson, patron, and ordinarybut there can be no colour to say, 
that because such instrument in so great a length of time bath 
been lost, therefore the modus shall be lost also. Indeed, so far 
the law hath gone in favour of the church, as that if the instru« 
inent which the parson, patron, and ordinary had given to a 
layman, owner of such a farm, to discharge the farm of ail tithes, 

(though tills would be good while the instrument could be 
shewn,) should be once lost; this being a privilege in non deci- 
mando, the privilege would be lost by the loss of the deed. [ 439 a 2 
{Chapman v. Monson,2 2 P. W. SIS, 

([Though immemorial custom is in general evidence even for [Compoai- 
presumitm deeds aiifainst the crown, or sufficient for a jury to 
presume an agreement beyond time of memory in support of a prcsum^ 
modus decimandi ; yet it is settled that a composition real cannot froia « 
be established by usage alone, without producing the deed by usaige.] 
which it was created, or proving by some evidence referring to 
such deed, that it once existed independent of mere usage. (9) 

For the bare fact of a parson having been in possession of less 
than what is due to him, or of that which is due in a less bene¬ 
ficial manner, is not of itself a ground for presuming a compo¬ 
sition real. (1} Nor in absence of that evidence, will it be proved 
by reputation of such an agreement having existed as the origin 
of the exemption claimed, though corroborated by non-payment 
of tithe for the district claiming the exemption. (2) Nor can a 
composition real be presumed from the mere fact of pecuniary 
payment, though from an immemorial period anterior to 13 El, 
without like proof. If there is no other evidence of composition 
than mere non-payment, the legal inference and presumption is, 
tliat the composition originates without deed. (3) 

This rule of non-presumption in favour of the clergy, viz, tha^ a 

(9) Sec Heathcotev. Mainwaring, SBro.C. C.217. citing Hatnes 
V. Swain, Exchequer sittings after T. 1789, now reported 2 Coji, R, 

179. IVard v. Shepherd and Others, 3 Pri. R. 608. Bennett v. Neale 
and Others, Wightvo. R. 331—363. Bennett v. Sk^n^on, 1 Dan, R, 

10. Sawbridse v. Benton, 2, Anstr.SVL Startup v. Dodderidge, Gwni, 

587, Bury (Corporation) and Wright v. Evans, 2 Gwm, *15*7, €om,R, 

64$. 

(1) Knight v. Halsey in error, 2B.&P. 206. 7 T, Rep. 86. S.C. 

' (2) Chayield v. Fryer, 1 Pri, R.25B. Bennett v. Sk^ngton, 1 Dan, 

R. 10. 4 Pri. R. 143. S.C. And sec Dartmouth v. Roberts, 16 East, 

338. Bennett v. Neale, Wighiw, 12.324. Harwood v. Sims, id, 112. 

(3) Estcourt V. Kiiigscote (1819), 4 Madd. Ch. iR.140. Robertson v. 

Appleton, S Gwm. 1101. 4 Woo^s Dec, 10. (cited 2 Anstr. R.375. 

Wtghtw, R. SS2. 3Pri.R.615.) Smith v. Goddard, 3 Gtvm. 1102. 

Bennett v. Sk^ngton, 4 Pri. R. 143. 1 Dan. R. 10. S. C., and nqtei^ 
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composition real having its cotnmencement by grant within time 
of memory, such commencement must be shewn to have been by 
deed, and cannot be presumed from uninterrupted usage (as a 
modus may), originated in 1777 in the case of Robinson v. Apple- 
ton. (4) It has been much impugned by Mr. Baron Wood in 
tlie cases above cited. The support of the rule is derived from 
tlie maxim, nullum tempus occurrit ecclesicc ; for if a defence of 
composition real was to be supported by parol evidence of usage, 
every bad modus might be made a good composition real (5); 
and no modus would exist, or ever would be pleaded qua modus, 
but as composition real only: and the objection of rankness would 
be got rid of on all occasions, while the property of the church 
might be alienated on the ground of prescriptions of 100 years 
only, arising since the time, and notwithstanding the restraining 
statutes of Elizabeth. (6) 

The following passage in Bennett v. Neale, Wightw. R. 359. 
may elucidate the difference between a modus dechnandi and 
composition real, in which originates the above rule. “ Com- 
“ position real has always been considered fi’om the earliest 
“ times as a totally distinct head of defence from a modus deci- 
inandi, which is a particidar mode of taking tithe: but in 
“ which case the rector has always a tide to the tithes, though 
“ he must take it by a mode that is generally in the shape of 
“ a pecuniary payment; yet as a pecuniary payment, it is tithe. 
“ A composition real according to the definition given of it by 
“ Burn, which is perfectly correct, arul is taken from anciei|t 
“ writers, is a discharge from tithes: the parson who has a com- 
“ position real has no longer the tithes ; but he has an equiva- 
“ lent for them: he parts with all his tithes, and it is a discharge 
“ from them by a pecuniary payment.” Thus in Dickinson v. 
Smith (7), a composition for tithe being a personal demand, and 
not a lien on the land, the court refused a motion for its being 
paid out of a fund in court paid in by the sequestrator. But if 
tithe had been due in respect of the produce of the land taken 
possession of by the sequestrator, such a motion would have 
been correct, for he could not justify taking it without paying 
the tithe. Again, where a defendant has set up a defence of 
composition real, he cannot afterwards rely on its being in fact a 
modus, for such a defence is double and too uncertain. (8) 

(4) Ctum. 1101. Wighlto, R.3^. 

(5) See Phill. on Ev. 3d ed. 124. Gtvm. 1345. Matoes v. Swaine, 
4 Wood’s Dec. 313. Wightw. R. 349. et seq. 

(6) See Ward v. Shepherd, 3 Pri. R. 625.608. 

(7) 4 Madd. R. 177. 

(8) Ward (Clk.) v. Shepherd and Others, 4 Pri. R. 608. Bennett v. 
Neale and Others, Wightw. R. 324. Wood B. Hissentiente. Leeeh v. 
Baile/j and Others, 6 Pri. R. 508, 509. quotes Bishop v. Chichester, 





•Since the statute of ISJBl. for preventing the altenatien l>f 
ecclesiastical estates* no. composition real can be made* and those 
appearing to be of «a later date are invalid. The length of 
enjoyment, which in other cases is the best possible title, serves 
^here only to . weaken the claim of exemption from tithes, as the 
difficulty of tracing its origin is increased. (9) So that though 
the law allows of a layman’s being discharged by grant, when it 
appears; yet if it appears not, it is presumed that it never was, 
because of the dangerous consequences of presuming the con¬ 
trary (1), and the law, says lord Co/ce, has great policy therein ; 
for that laymen (to the trial of whom all prescriptions are to be 
put) will rather strain their consciences for their private benefit, 
than yield to the church the duties that belong thereto, and the 
decay of the revenues of men of holy church will in the end be 
overthrown. (2) 

But the consent of the jpatrom and ordinary may be given by 
several deeds, the actual production of which is not necessary if 
other proofs warrant a presumption that they once existed. (3) 

It may be inferred from length of time (4), or where there has 
been no dispute on the subject within living memory, with clear 
eviilence of continued perception of tithe.s from all time which 
written evidence can reach, according to the copy of a grant 
produced. (5) In this latter case, though there was evidence 
enough to conclude that the composition real had been entered 
into prior to 32 H. 8. c, 7. which gave to laymen the right to sue 
|i>r and recover their tithes, which by common law they were 
unable to do, C. B. Richards said. That had it been necessary to 
presume that the composition real was made subsequent to 
32 /f. 8. he should have felt himself bound to presume that it 
hud been re-executed and re-assented to after that time.] 

Upon the whole, no modus can be established at this day, but 
by act of parliament. An agreement by parson, patron, and blishedat 
ordinary, confirmed and established by a decree in equity, can the present 
only bind the parties thereto [and not the succeeding incum- 
bent]; because no man’s property can be affected but by the law 

4 Gt»m. 1329. contra: but the inclination of the Chief Baron, seemed 
against it, as a practice of modem introduction. 

(9) Lord Petre v. Blencoct 3 Anslr. li. 945. Rose v. Callandf 5 Ves, 

186. 

Sladey.Drakct Hob. 297* Jennings y*LeUis\ G'vom.932. Nagle 
v. Edwards, 3 Anst. 702. Meade y» Noroury, 2 Pri. R, 338. Fanshaw 
v. Rotkeram, 1 Eden. R. in notes, 303. 

(2) Bishop of Winchester'^ case, 212^.44. 

(3) Savobridgey, Benion, Crwm. 1397. 2 Anstr. R.S72. And sec 
Read v. Broohmun, S 7'. Rep. 151* -Chaplin v. Bree, 2Rayner, 643. 

(4) 2 Ansir. R.%79. 

(5) See Ridleys, Storey, \ -Dan. Exeh. R. 168. 157. 
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of tfae'ltmd.' ' As in- the'foUowing'cBset June ITdit 1765;' ‘Sa« 
tween his majesty’s attorney-general at the relation of John 
doctor of laws, rector of Burton Cc^gles in flie county of Lincoln, 
and the said John Blair in his own right, plaintiiis; Jahn Cholmfy 
Esq., John Hopkinson and George Nidd<, and John lord bishop ^ 
Lincoln, defendants. — By the lord chancellor NoHhington: This 
is an information brought by the attorney-general, at the relation 
of Dr. Blair, for an account and payment of tithes in kind. The 
claim of the rector arises de communi jure. The defence set up 
against the claim, is first an agreement entered into in the year 
1664, between the then rector and the owners of the lands in tlie 
parish, for accepting a yearly sum of 80/. in lieu of tithes. But 
I am of opinion that the agreement on the face of it is unequal, 
as to the consideration thereby agreed to be paid to the rector; 
for it appears that the agreement was entered into in order to 
effectuate an inclosure of the open fields in the parish, and na 
consideration is given as to the future improvement of the lands 
by such inclosure, of which the occupiers would reap the benefit 
But 1 am clear, that even if the agreement was equal, it w'.ould 
not bind the successor in the rectory, but would be void as 
against him. (6) 

The next defence set up against the plaintiff’s claim, is a decree 
in 1677, which appears to be made in a cause instituted by con¬ 
sent between the same parties that were parties to the agreement 
in 1664. For as to the bishop of the diocese being a party, I 
consider him as set up merely for form. And it is material to 
observe, that the parties themselves did not consider the agree¬ 
ment which had been executed as bindiiig on the rector; for 
they considered the annuity of 10/. as not being an adequate 
consideration for the rector’s having given up his tithe in kind; 
and therefore they entered into a new agreement of allowing him 
an addition thereto of 16/. 8s. Id, per annum i and on being 
allowed lhat addition, the rector by his answer consents to have 
the agreement established. It is true, that the decree fbunded 
on this agreement doth in verbis bind the successors, in the rect 
[ 440 ] tory i but this was a decree fbunded on an agreement, which the 
court never enters into the propriety o^ when a bill is brought 
by consent of parties; and all such decrees are drawn up by the 
register of the court in the words of the agreement, is a matter 
of course. But.l am of opinion, that such decree cannot bind 
the successor. The defendant’s counsel have, it is true, cited 
cases of a similar nature, and urged the cose of Bgerli^ and Price^ 
reported in FimKs Reports, which 1 have looked into, and think 
it a very extraordinary one, for the judge to send for the parties 
to attend him. I can pay no credit to that case, nor do 1 look 


(6) Mortimer v. Lloyd, 7 Bro, P.C* 44. S.P. 




tm lt as any authorkyi but only the dream of some note>taketr in 
this eburt. > > 

The agreement and the decree being laid out of the case> the 
next Consideration is, whether a court of equity can relieve in 
die present case. And 1 am of opinion, there is not a better 
rule than Equitaf sequitur legem. It is a fixed rule* that the 
church cannot be prescribed against; the first, on account of ita 
high dignity; tlie second, on account of its imbecility, (^ua Jwu- 
gttur ^ice minoris, condilimiem suam meliorare ‘potest^ deteriorare 
nequet. At common law, although the church could alienate 
with consent of patron, parson, and ordinary; yet it was under 
various restrictions. The patron must be absolutely seised in 
fee*simple: if he was seised only of a fee>simple conditional, or 
base fee, the alienation was void. In the present case, the bar 
set up by the defendants amounts to a mode of alienation. And 
if the decree is void, as I am of opinion it is, what then is there 
to send to law, when the point is about the extent of a decree of 
this court ? And if it were sent thither, it must come back to 
be ultimately determined here. 

It has been also objected, that the length of time ought in this 
case to bar the plaintidl But I think the legal rule, that no pre<* 
scription can run against the church, must be adhered to. And 
indeed the length of time in which this agreement was acquiesced 
under, is not so great as at first sight it appears, for the person 
who was rector in 1677, and party to the decree, and had a right 
to establish the agreement during his life, did not die till the 
year 1718. 

Upon the whole, the inclosure of the lands was for the general 
benefit of the parish; and such lands will be continually increas¬ 
ing in value, while the composition given to the rector in lieu of 
tithe will be gradually diminishing in value. The composition 
here regardetli only the value of the past tithes, without any [ 3 

regard to the future increasing value of tithes, which is always 
allowed for in every private bill for an inclosure. (7) If in the 
present case the parties had maile an allowance for the future 
improved value of tithes, I should not have been inclined to " 

relieve, but would have left the rector to his legal remedy. 

I shall therefore decree, that the information, as against the 
bbhop of Lincoln, be dismissed with costs: And let it be referred 
to the master, to take an account of the value of the tithes which 
have accrued from the time of filing die information, mid let 
yrhat shall be coming on the balance of such accounts be paid to 
the relator. Dr. Blair; and no costs hitherto: but I do reserve 

(7) TTiis same principle is affirmed in Cholmley v. ^tto. Geiu^ *1Bro. 

P.C, 34. Ambl. 150. S.C. See also Mortimer v. Llogd, 7 Bro, P.C, 

44. O'Connor v. Cook, 8 Ves.SVT, 
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the consideration of subsequent costs till after the master shall 
have made his report ; and any of the parties to be at liberty to 
apply to the court as there shall be occasion. ( 8 ) 

(But if instead of a decree in a court of equity, an. act of parlia¬ 
ment had been obtained to carry the agreement into execution, 
it would have been binding. But it might have been difficult to 
have obtained such an act; for a sum ol money in certain,.-which 
is always fluctuating in value, cannot be deemed a compensation 
at all events in perpetuity.) 

Temporary 4 , jg. That a parsoii may bind himself 6^ deed to accept of a 
composition for tithes during life, or incumbency of a particular 
living, is apparent from Dr. Blait^s case above-mentioned. It is 
also very common to agree by parol for an annual composition 
for tithes. [Thus a composition by way of retainer of tithe, by 
parol for one year only, is good; and excuses the occupiers from 
the penalties given by stat. 2 3 Kd, 6. and also from costs, till 

notice is given of the determination of the agreement. ( 1 ) Interest 
accrues where it is payable on a day certain: though it is other¬ 
wise on a general agreement, for retaining tithe for so much 
per ana. where no time is specified for the payment. ( 2 ) 

But a parol lease of tithes, even for one year only, is void. (3) 

Such a composition by way of reUiiner by parol, is analogous 
to a lease between landlord and tenant, and] binds the parties to 
it (4) till sufficient notice given of dissent from the agreement. 

[This notice (in analogy to the notice given in holding of land) 
must be half a year’s notice, which half year must expire with 
the year of the composition, and the notice must be to de¬ 
termine the whole, and not part of the composition. (5) Thus 

( 8 ) S.C. Amb. 510. This decree was affirmed on appeal, the pro¬ 
ceedings in which are to be found in 2 Rayner^ 523. et. seq, 

( 9 ) And see Ridley v. Storeyt 1 Dan. Exch. Rep. 157. 

( 1 ) Dreamer v. Thornton^ Hardr. R. 203. 

(2) Shipley v. Hammondt 5 Esp. N.P.C. 114. 

(3) Keddington v.Bridgmanf Bunb. R. 3. Hevoit v. Adams^ 7 Bro. 
P.C. 64. Yet where the lessee has continued to farm tithes under a 
parol agreement after the lease was expired, and received the tithes 
accordingly; semble^ the rector would not be entitled to recover theni 
again from the occupier. Leathes v. Nevoittf 4 Pri. R. 372. As to 
evidence of title to tithes by merely proving payment of a composi¬ 
tion for tithe in a preceding year, see Garsony. Wellsy 3 Taunt.R. 
542. Hartridge v. Gibbs, Sel.N.P. 1250. 5th ed. 1212. 4th ed. 

(4) In Breamerv. Thornton it is said that it will not bind the parson, 
but will excuse the parishioners from the penalties of 2Ed.6. 

(5) Wybum v. Tuck, 1 Bos. 8f P. i2.465. Reynell v. Rogers, Bunb. 

72.15. Bishop V. Chichester, 1316. 2Bro. P.C.lQl. (citing 

Adams v. Hewitt.) 3 Rayner on Tithes, 965. et seq, itifra IX. note. 
Morgan v. Church, 3 Campb, R.*13. Reynel v. Rogers, Bunb. R. 15. 
Doc, dem. Pitcher v. Donovan, 2 Campb. R, 78. Duke oj' Bedford v. 



.ivhere a composition for tithes subsisted from year 4o year, -such 
year commencing at Michaelmas, and a notice to determine the 
composition was given only one month before Michaelmas day, 
the judges were unanimous that the notice was insufiicieiit. ( 6 ) 
And notice served on 29th Sept, to determine the composition on 
the 25th Marchf^ or at Michaelmas to quit on the Lady day fol¬ 
lowing, is sufficient.-(7) If the lessee of tithes for one year under¬ 
lets them to the several occupiers of the land, no notice to de¬ 
termine the underletting need be given hy another lessee of the 
same tithes for the following year. ( 8 ) Or where an occupier, 
having been under a composition for his tithes, refuses to set out 
the tithes in kind, alleging that be is exempted by a modus, 
this disclaimer of the tithe-owner's title to tithe in kind, renders the 
proof of notice unnecessary, as he may recover in ejectment 
without proving a notice to quit, where there is evidence that the 
lessee has disclaimed his title. (9) And parol evidence of the 
defendant's denial of the plaintiff's right, is a sufficient notice of 
the determination of the composition. ( 1 ) The object of giving 
notice of determining a composition is the farmer's convenience, 
that he may not be taken by surprize: it should therefore be 
reasonable, and a parol notice at the time of settling, that for 
“ the time to come,” plaintiff would require tithes in kind, was 
held sufficient, where half a year would elapse before they would 
again be payable. ( 2 ) A general allegation in an answer, “ that 
“ defendants could not be affiected by the notice in any way,” 
is not sufficient intimation to plaintiff^ that defendant intended to 
rely on the insufficiency of the notice. (3) An agreement with 
the agent of the proprietor of tithes will Jaind the principal. (4;) 
The parishioner who has compounded with the parson one year 
for his tithes, and has not determined the composition, cannot 
set up as a defence to an action for the next year’s composition 
money, that the plaintiff is simoniacus, (5) 

In ejectment against lessee of tithes, for holding over after 

Knightlei/y 7 T. Rep. 63. See the old Decisions, Breamer v. I'komton, 
Hardr. R. 202. per Price B. Bunh. R. 15. 

( 6 ) Hetoit v. Adamsy 7 Bro. P.C.Bit. Atkins v. Lord WUUmgJAyy 
2 Anstr. R, 397- S.P. 

(7) BoCy dem. Harrop v. Green, 4 Esp, iV.P.C. 199. 7 T. ^.63. 

( 8 ) Cox v. Brain, 3 Taunt. R.95. 

( 9 ) Boweryr, Major, 1 Brod. 4" Bing, R. 4. 3 Moore's i2.216. (over¬ 
ruling the case ot Kensington, 2 Rayner on Tithes, 992.) Leech v, 
Bailey, 6 Pr*. I?. 510, 511. Throgmorton Whelpdale, Bull,N,P, 
96. a, 

(1) Ib, 

(2) Leech v. Bailey, 6 Prl. R, 510, 511* 

( 3 ) Bennett v, Neale and Others, Wightnj, R, 324i, 

(4) Chave v. Calmel, 3 Burr, R. 1873. 

(5) Brooksby V, Watts, Q Taunt, 333, 2 AforjA. 38. S. C. 
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Ziibefh. 

expiration of a notice to quity some evidence must be given to 
^ew that he did not mean to quit tlie possession: as, by his 
declaration to that eifect, or even his silence when questioned 
about it: or, as it seems, by shewing that the defendant (who 
claimed by assignment from the original lessee) had entered into 
the rule to defend as landlord. ( 6 ) 

All compositions of this kind ate determinable by the incum* 
bent’s death, and no notice therefore can be necessary on the 
part of the successor. But where the successor adopts the com* 
position, then it will amount to a confirmation, so far as to oblige 
him to give notice of his renouncing it, which must be the regular 
notice above specified. (7) The analogy to the case of landlord 
and tenant already acted upon, as to notice of determining a 
composition was continued by Sir Thomas Piumer, when vice- 
chancellor, in a case where, from the successor continuing the same 
composition, it became a question what proportion of the com¬ 
position, and with reference to what rate, the executors of the 
last incumbent were entitled to receive it: and in which it was 
held, that it was to be paid to them pro rata, according to the 
time elapsed since the last payment before the death. ( 8 ) But in a 
former case in K. B., it was held that if the successor continued 
to receive the next payment after the death of his predecessor, 
he can only be accountable to the executors for such a portion 
as the value of the tithes, if paid in kind, accruing due between 
the last composition received by the late incumbent and his death 
would have amounted to, and not pro raid as above. ( 9 )] 

5. The modus must be something for the benefit and interest 
of the parson, [and not for the emolument of third persons only ( 1 ): 
and therefore repairing the church and not the chancel; imnie- 
morial payment of 5s. to the parish clerk, where it was not shewn 
that it was incumbent on the parson to find the clerk ( 2 ), a pre* 
scription of having found straw for the body of the church in 
discharge of tithe hay (3); of having time out of mind repaired 
the church in discharge of the payment of all tithes (4); or findr 
ing a rope for a bell; or paying a quit rent to the lord of the 


( 6 ) Doe, Aem. Brierley V. Palmer, "iQ East, R.55* 

(7) Brown y. Barlow, Gwm. 1001. Doe, dem. Martin v. Hiatts, 
2Esp. C.N.P. 501. 

( 8 ) Aynsleyv. Wordsworth, 2 Ves.Sf Bea. R. 331. (1813.) ,Anpn, 
Bunb. 294. Bee Paget v. Gee, Ambl. 198. Vernon v. Vernon, 2 
C.C.659. Hawkins V. Kelly, 3 Ves.308. Whitfield v. Pindar, citeA w. 

(9) Williams v, Powell, 10 East, 269. 10. 1808.) And see in- 

Jra,5B\. 

(1) 1 A6.649.. Por/Mi^er V. t/os5n<MWi, Gwm. 286. -j 

(2) Save/ V. Wood, Cro. El.Tl, Moor, R. 908. 1 Leon. 94. • 

(3) Scory v, Baber, Gwm, 163- 

(4) 1 Rol. Abr. 649. 





manor (£), Wbon urged eta discharge)* fvotn tithes in kind, here 
all been held invalid. moduses. But if tha parsoii had beeb 
bound by custom to find the clerk, or had the straw been prd^ 
cured and laid in the chancel instead of the body of the churchy 
the prescription might have been good, as beneficial to the parson. 

Thus,] therefore, the finding straw for the body of the church, 
the finding a rope for a bell, the paying five shillings to the parish 
clerk, the paying a quit rent to the lord of the manor, wheti 
these have been urged as discharges from tithes in kind, the 
moduses have been held not to be goml. Deg. jj.2. c.16. 

It is a good modus to be discharged, for that he hath used 
time out of mind to employ the profits for the reparation of the ^ 
ehandel; for the parson hath a benefit by this. 1 RoWs Abr. 650. 

fA custom, that the landowner should take the bekt out of 
every ten lambs, and the tithe owner the next best, is invalid, 

Richards^ C.B. saying, “This is not a modus: it is, if anything^ 

** a manner of paying tithes in kind; for it proposes to the parson 
** to take one in ten; but it is a departure from the usual mode 
** of rendering tithes: It is not more beneficial to him; on the 
“ contrary there is no consideration for the custom moving to 
“ the tithe owner, nor is there any provision made under the 
“ custom, as stated, for any lambs under or above ten.” ( 6 ) 

But where the farmer does more than the ‘law compels him, 
the law often gives him the privilege of paying less; and whether 
there has been a little more advantage on one side or on the 
other is immaterial. ( 7 ) It is enough that there is a consideration 
lor the deduction, and the exact quid pro quo in these com- ' ■' 

pensations will not be nicely balanced.] ■ ■ 

6 . The modus must not be one tithe paid in consideration of Matt not dr 
another; as, it must not be to pay tithes of other kinds, to be 
discharged of tithes for dry cattle; it must not be so much for ofimo^r!* 
every cow and calf, for the tithe of herbage. Deg. p.2. c. 16. 

[Thus a payment of the tenth sheaf of corn, the tenth cock of 
hay, the tenth fleece of wool, the seventh caifj and the parson to 
pay l^d4 ; and the eighth calf, if he had eight, and the parson to 
pay \d. et sic mque ad decern : and if he had under seven to pay 
only ^d. for every one, and so after that rate for lambs and 
colts; and that it was in sati^action for all tithes of corn, hay, and 
cattle ( 8 ), Id. for every milch cow by the year, and ^d. for eveiy 
other cow pc>* ann., in recompence and discharge of all tithes of 
cows, oxen, steers, and calves; Id. for every mare, in discharge 


(5) Gibs. Cod. 674. 

(6) Hall V, Maltby, 
R.S83. 


6Pri. B.2S5. Lqyngy. Yarborough, 4iPri. 


(7) Cochburne v. Hughes and othersi^ Pri. 12.428. 

(8) Jngoldsby V.' Johnson, Cro.El.7S6. 



of all tilhes of horses, mares, and colts (9); Id. fbr every linlcli 
cow, in satisfaction for tithe of milch kine and beasts agisted (1); 
1 ^. for every cow having a calfj up to five cows: l5. id. for five 
cows having calves: 2s. 6d. for six cows having calves: 2s. 8d. for 
10 cows having calves : Id. for every cow having no calf; Id. for 
every milch cow : in satisfaction of all the tithes of cows, calves, 
and herbage, and pasture of theit' lands within the parish. {2) 
A modus to pay a whole week’s mCal on a certain day, and on 
every ninth and tenth night and morning after, till a young lamb 
yeaned be heard to bleat, in lien of tithe of milk (3): have been 
all held void moduses, upon the principle, that a payment of one 
species of tithe can be no discharge for the payment of another. 
But though a payment of one species of tithe in discharge of 
another is bad, a payment of one species of tithe in discharge of 
the land may be good. (4*)] 

E. 1729. Fox and others v. A}jdv and other's. A bill was bi onght 
in chancery, to establish a modus, in favour of the inhabitants of 
the parish of Sturton in Nottinghamshire. The modus was, in 
consideration that aller the grass was cut the parishioner at his 
own costs and charges ditl make the tithe grass into hay, by 
strowing the grass on the ground {which is called tedding of it), 
and afterwards gathering it into week and windrows; therefore 
the persons that inhabiteth within this parish (which parish u})- 
j)eared to be the greatest part thereof meadow land) were to pay 
no tithes for the herbage of dry and unprofitable cattle. But 
though it was proved in the cause, that the parishioners time out 
of mind had paid no tithe of this herbage, yet there was no 
evidence that this excuse for not paying tithes of herbage was in 
consideration of tlic parishioners making the tithe grass into 
hay. On the other hand it was proved, that foreigners living 
out of the parish made the tithe grass into hay as well as the in¬ 
habitants, and yet paid tithe herbage. And it was proved by the 
plaintifis, that the grass was tedded and spread, and not divided 
into heaps or cocks, until the same was made into hay. By King 
C 443 3 lord chancellor: 1. This may be a good custom or modus, to 
excuse the occupier of the same land wherein the petitioner 
made the grass into hay, from paying tithes for the after herbage; 
but it can be no good modus, to excuse the herbage tithe of 
other land: for at that rate a man might mow and make into 


(9) Grysman v. Lewest Cro. El. 446. 

(1) Sheringtgn y. Fleelwoodj Cro. El. ^*15. 

(2) Morton V. Briggsf Gwm.SBl. 2 Lnivo. B..\02t7. 

(3) Hilly. Vauxt 2 Salk. R.656. 11.d. Ray m. 858. Carth.R.OM. 

(4) Cowper v. Andrews, Hob. R. 44. York (Archbishop) v. New¬ 
castle (Duae), Gxvm. 583. Salk. 656. Sharpe v. Sharpe, Noys R. 148. 



hay only a small parcel of ground, containing a quarter or half 
an acre of land, and by this means be excused. from the tithe- 
herbage of a hundred head of cattle. 2. It seems to be a ma¬ 
terial objection against this custom, that foreigners living out of 
the parish, tliou^i they have no privilege of being tithe free as to 
their herbage, yet have made the tithe grass into hay; which 
looks as if it was the usage of that parish, for the parishioners to 
make their grass into hay of course. 3. It seems material what; 
some of the witnesses 'have proved, that in this parish the pa- • 
rishioners, when they cut down the grass, did not divide it into 
ten parts, until such time as they had made it into hay: for, of con¬ 
sequence, the parson could not have any opportunity of making 
his tithe grass into hay liimself. And the bill was ordered to be 
dismissed with costs; but without prejudice as to any litigation 
tliat may be made touching the same at law. 2P. IVill. 522, 

[and Fitzgih. 52.] 

7. It must also be something in its kind different from the Mustije 
thing that is due (5); and therefore a load of hay in lieu of tithe ynd from 
hay, or certain sheaves of corn for all tithes of corn, is not a good the thins 
prescription (6): but it hath been said, that this holds only in that is due.. 


(5) Berd v. Adams, Moor. R. 278. Unless payable in another man¬ 
ner, so that the parson has benefit thereby. Hill v. Vaux, 2 Salk.656. 
1 Ld. Raym.358. Carth.AiQl. infra. 

( 6 ) For no parson would bona fide make a composition to receive 
less than his due in the same species of tithe ; and therefore the law 
will not suppose it possible for such composition to have existed. 
Thus a modus to take a part of the tithes for the whole has been 
always held a void custom. Hayter v. Stapleton, 2 Atk. R. 138. 

Thus Id. for every milch cow will discharge the tithe of milch kine, 
but not of barren cattle; for tithe is due of both. Grysman v. Letves, 
Cro. El. 446. So a modus of every tenth meal of milk during cer¬ 
tain months in the year, in kind, in lieu of all the tithe milk of the 
year. Brinklowv. Edmunds, Bunb.8Qn.\ tenth shock of corn for all 
corn; load of hay in lieu of all tithe bay. 2 Lcon.10. ; certain sheaves 
of corn for tithe of the whole corn ; 1 Roll. Ab.651. Gibs. Cod. 6*15. 
are all void : for the law does not consider it possible that a parson 
would bo7id fide have entered into a composition to receive less than 
his due in the same species of tithe. Thus it is evident a modus to 
take a part for the whole must ever be held a void custom. Hayter 
V. Stajdeton, 2 Atk.R. 138. So a modus in consideration of paying 
the tenth of all the lambs dropped in the parish, to be discharged of 
tithe for lambs fed there, is bad. A custom for any parishioner who 
should feed his sheep with his grass till June and August, to mow his 
coarse grass without paying titlie for it, is bad. Selby v. Clarke, 1 Ld, 
Raym. 677. But this rule only applies where things are payable of 
common right, and not to things whereof tithe is only payable by 
custom, as fish, or cheese. See next note. 
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case .the things are de jure titliable, -and not by custom only. 
D^g.p,^. {!) 

. M. 3 An, In the exchequer { ^chbishop ^ York against the 
Duke of Newcastle, ITie prescntt(!|pn was, to pay ten fleeces of 
wool and two lambs tn>vlieu.of all'.tithes. And Price and Burp 
barons were of opini^itliat thia was an ill modus: because it 
is one species of tithe for ‘another ;, ^Dd there is great uncertainty, 
for one fleece may be twice as bigy.uid three times the value of 
another. But Ward chief baron and Smith baron were of the 
contrary opinion; for that a modus is nothing but a real com¬ 
position for or in lieu of tithes ; or an annual profit certain and 
permanent: and they held, that the payment of any one chattel 
for tithe was or might be a good modus as well as money; for 
why might not the parson originally agree to take ten fleeces for 
his tithe, as well as a penny ? They admitted that payment of 
tithe of one species, or payment of a modus for one species of 
tithe, could not be a discharge as to another species: but they 
held, that this was not a payment of tithe, nor a payment for a 
species of tithe; because it was to be paid at all events, whether 
f 4f4f4! ] there be sheep or no; and they denied the case of I BjoIVs Abr, 65 1. 

and held it no more uncertain than to pay a modus of ten cheeses, 
which may differ vastly both in nature, quantity, and value; and 
it tends to the disquiet of the country, to break in upon customs 
and usages, and it ought not to be done, but on plain and manifest 
reason. 2 Salk 656, Gwm.583. 

T, 9 G. Mason, rector of Luggerehall in Bucks v. Holton. 
The defendant insisted, that a small meadow had been always 
enjoyed by the rector, in lieu of the tithe hay of another very 
large one. It appeared that the first bore, one year with an¬ 
other, about f^ur loads of hay, the other about 150. The court 
said, it could never be supposed, that any men in tlieir wits 
would agree, to take four loads instead of 15. And the modus 
was set aside as unreasonable. • 

[This rule does not apply where, though the compensation js 
of the same nature with the thing compounded for, the tithe is 
rendered in an ameliorated or ulterior state. Thus a modus 
of every tenth day’s cheese for twenty weeks from Holyrood 
day, in lieu of tithe of mjlk, .|a good comm, sand, (8) A mo¬ 
dus, whereby in consideration that the parishioner mode the 
grass growing in a particular place, and then paid the tithe, by 
way of discharge for the payment of the balks or hades: (9) 

(7) Thus per cur. m Sheppard v. Penrose, 1 Lev, Rep. 179. tithes 
of fish are not due without custom, for which reason a custom to pay 
less than a tenth part may be good ; so of cheese, for that comes by 
labour. Auslyn v. Lucas, Cro, El, 609. 

(8) Wake v. Ross, 1793; 1 Anstr. R. 295. 

(9) Wood V, Symons, Hetl. R. 147. 



or that he has cut, dried, and'Kihocked the com, in lieu of the 
payment of tithe hay the^V^Qg were hdd good moduses. 

So ^ere an itnmemorfal cdg^-?was^i^ewii for the rector to take 
the eleventh shock of whe^K or nine sheaves, which 

the farmer used to put into SB ts, ifi^^ca^e of bad weather to 
open them to dry; it was he * l^a^^lSlP^he wheat, which is at 
common law titheable in tfie ^ whs uniformly advanced to 
a further stage of labour Hug pot into shocks, by* which it 
was better protected from the weather; whidi, as a benefit to the 
rector acquired by the additional labour of the farmer, after the 
com was tithable, constituted a ^od cmisideration for rendering 
the eleventh instead of the tenth shock of wheat, llie same custom 
was found as to barley, oats, peas, ai^ vetches; but the barley 
and oats, being merely put into cocks, and not tithable till then, 
the occasional opening them in the aecideatal event of wet wea¬ 
ther did not amount to an equivalent for the deduction claimed. 

The mere labour of ventilation was too uncertain and minute to 
warrant departure from the common-law right. It was a matter 
of accident whether any thing beyond what was required by the 
common law would be done; and the mere probability of extra 
trouble is not a sufficient consideration to warrant the custom. 

As to the peas and vetches, there was no evidence of the opening 
them again, which would indeed have injured them by the 
shaking. (2) 

The legality, however, of commuting the tithes of one species 
of tithable matter by render of another, or by service and labour 
connected, as render of the tenth river or rider of com, in lieu of 
the tithes of corn and hay, has b^en questioned. (3)3 

8. Every modus must be certain [and incapable of variation Must be 
at the will of the tithe owner or occupier (4)]: and if it is un- 
certain, no length of time will make it good. Thus a prescription ««to*d^’ 
to pay a penny, or thereabouts, for every acre of arable land, is senption. 
void for the uncertainty. (5) [A payment of different suras 
prove It to be no modus; that is, no original real composition, certa[nty,as 
because that most have been one and the same from its first origin ^ 
to the present time. (6) The rule of law is, that a modus ought 
to be as certain as the duty which b destroyed by it. (7) Thus a 
modus cannot be laid in the altelUbtiv^ and it is still more ob- 

(1) Knight v. Halsey, 7 T. 12.93. See 2 Taunt. 58. ShaUcross v." 

F<mle, IS East, 267* 

(2) SmitA V. Sambrook, \M.8f Sel. 68« 74. 

(S) lagh V. Glegg, 6 Pri.R,4i92. 

(4) Eaudinkv.Bushel, 1 Ke6.602. Mirehouseon 2'tthes, 2ded,l^0. 

i s) Chapman v. Monson, 2 P, Wms. 572. 

6 ) 2 Bta. Comm. 29, SO. 

7) Hardcastle v. SmUhson, 3 Atk. 249. (and see infra, 10.) 
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jectionaUe in pleading a con^jo^tion. (8) An agreement to accept 
a reasonable composition, not ekceeding 3& 6d, an acre, is bad for 
uncertainty; and an agreement with a landlord to accept a com¬ 
position from his tenant is not bindfng. (9)3 

Thus in the case of Bia<dcdox\iS^ ^{nne^f T, 1725: On a bill to 
establish a modus, payahte on oy ahovt the day % 

April yeaily; it was objected to kjte (.uncertainty or the tune of 
payment; And the court allowed theobjection, but gave the piain-* 
tiff liberty to amend, upon paying the costs of the day. Brnib^ 198. 

So also, a modus to pay four shillings fot' wety da^s ploughing 
qfisaheat, and two shillings Jbr coeiy da^s ploughing of barley^ hath 
[ 44 5 1 been adjudged to be ill; it being uncertain how much ever^’day’s 
ploughing was. 2 P. Will. 462. 2 8alh. 657. (0 

So, in the case of Bean, vicar of Lydd in Kent, T. 12 An. 
The defendant insisted on a custom to pay one shilling in the 
pound accoi ding to the rent, when their land was let to thejidl value, 
or at rack rentwhcjt it was not let, or let and a Jine taken, then 
according to the value. After a full debate on both sides, it was 
decreed to be a void modus. This decree was cited 1 Geo. in 
the cose of Shapter, vicar of St. Goram in Cornwall, v. Mitchell, 
and allowed of for this reason, that it exposes the j>arson to be 
greatly imposed on, who cannot know what rent is reserved, nor 
what fine is taken; and as to the value of the land, that is still 
more uncertain. [^Byne v. Doddet idge, 2 fjot d Baym. 696. S. P.3 
M. 11 G. Webber and Taylor. A bill was brought to establish 
a modus; which was laid thus: I'or payment stick a sum of 
money, while the lands are in the hands of the pi oprietm shut ij in 
the hands of any other person, to pay tithes in kind, or the nwney, 
at the election of the pai son. Lord chancellor ATrwg said, that he 
would never establish a modus against a parson without a trial at 
law,'if he desires it; but this modus is clearly ill, for a modus 
cannot be desultoiy. Cas. Cha. King, 52. (1) 


(8) Leech v. Bailey, 6 Pr*./J. 508. 

(9) Brevier V. Hifi, 2 Ansir.ilS. 

1^) No such matter is mentioned in either of these books, as is 
observed in Rayner, Inirod. xliii. But the case alluded to by the 
author is 2'ook v. Lcdgeird, 1 Kiib.612., where a prohibition was re¬ 
fused on the suggestion of the m^dushcre mentioned^; but it was said, 
l^at if the modus had been so much for every day's work,v)ith an aver¬ 
ment that it was certainly known, and how much it contained, it would 
hftve had sufficient certainty. 

(1) The following moduses have been deemed void in law for Bn- 
certainty with reference to description :—A modus to pay a tithe-penny, 
or a penny per ann., or thereabouts for eeery acre of land. Chapman v. 
Monson, 2 P. Wms. 572. A payment of I«. in the pound on the yearly 
rent of rack-rented farms. Bean v. Lee, Gwm. 609. Harrison v. Sharp, 
Buno. 174. 2 Woods Dec. 224, So of a payment of 2s. in the p6una 




STittbri^ 

,Biit in the case of Cha]man>axiA H* 1799 1 A niodtiS)< 

that w&r^occupiev of kind •tstkkmtiu parity living md qfthepari^y 

—-'r- ■ , I I . . ' .-in , .—»- . —I-‘■■■'1 — . . 

on the true improved yearlff qr vafttf qfthf land^ or a promrtim 
of the trvi.q}nf.proved yeprlg. vUiue f it i?ji^ht Jbe certaio enougn fqr a 
tenure or a contract; ^et it is not so certain that in consideration of 
it'the court would adjudge that the parson ought to be barred of hjs 
tithes in kind. Startup v. DodderidgCt Ld» Rapm.XOBS, 9 Salk» 657. 
11 Mod.&ii. Thus a inodus of'3d* claimed bp the occupier qfeverp 
oagang oflandy which oxgang was said to contain 16, or«bout 18 acres, 
o£ arable^ meadow, and pasture land, in lieu of the tithe of hay arising 
on the said oxgangy was set aside for uncertainty. An oxgang itself 
is indeed hardly a certain term; it will contain a quantity of land, 
mote or less, according to its quality, in different parts of the parish t 
and in this case there wa^ no specification of proportions. C. B. Eyre 
observed, that by the fluctuation of lands in this parish it may liappen 
that the arable may be occupied separate from the meadow or pasture: 
as, fbr instance, suppose the number of acres in this parish would make 
lOOoxgangs at 16 acres each, and that each consisted of meadow, pas* 
ture, and arable land, there would be then 100 three-pences to the vh 
car in satfofaction of his tithe for the meadow. But suppose one half of 
these oxgangs to have no meadow, and the whole meadow to be dis¬ 
tributed among the oilier 50: in that case the vicar would have but 3d. 
for every oxgang containing meadow; and therefore but 50 three¬ 
pences. Markham v. Laycqck, (?tv;n.l.339.; better stated in Mirehousey 
166. In like manner, 4d. by each occupier havinglands cultivated by the 
plough ivith three or more horses, usually called a plough, in lieu of all 
small tithes of such lands so cultivated, where there was no averment 
of what quantity of land a plough' consisted, has been held void. 
Blackburn v. Jepson, 17 Ves. 47'7. Again, a payment of a father of 
hay (i. e. as much as two oxen and two horses could draw) in lieu of 
aA tithe hay, was set adidc; as the quantity of hay depends on the 
condition of tlic soil, the weather, the goodness of the oxen and 
horses, and the will of the occupiers, all uncertain. Fenxioicky. Lamb, 
Gtvm. 869. A modus of 4^. payable at Easter, in lieu of tithe hay qf 
a farm, it not being settled of what a farm consists {Burvoellv. Coates, 
Bunb, 129.); of a meadow called the parson’s meadow, and the enjoy¬ 
ment of several beast grasses by the tithe owner and his predecessors, 
in lieu of tithes (Buck v. Stone, Gxuni. 649.); of Id. per cow for milch 
cows summered on lands within a parish (Rumney v. Beale, 1 Dan, 
R. 35.); to carry a cart load (which as it may be drawn by two or ten 
horses must ever be variable) of peat and turf to the parsonage 
house, in full dischafige of all tithe of hemp, flax, and hay (Tully v, 
Kilner, Bunb. 126.); were held ba4 for uncertainty. The like of a 
modus foe tithe of hops, that if the parson send a servant to pull some 
qflhem, he shall have the tithe. Stedman v. Lye, 1 Ld. Raym. 504. 

So a modus qf 5s. for every 10 calves, vihere there happens to be 10, 
and 2s. $d. for every 5% in linn of the tithe of such calves, and also of 
the tithe mii^k of die cows belonging to them, called renew cows, or 
cpw 9 hkying had each a deilf wit^nn me year, preceded Uy a modus^qf 
lid. for every com caflefa rmem c^Tu,Jn lieu of the lithe of her milk; is 
bad, on the groiipd of inconsistency, as well as that nothing is said to 
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shall pay a penny an acre for aU pasture land mthin the parish^ hut 
if he lives 'within the parish^ to pay tithes in Jcind^ w^s adjudged to 
be a good modus; and this was sa,id to be the less unreasonable, 
because the tithes are given as ar reward for the trouble and 
care which the parson takes of the souls.of his parishioners, in 
which case the labourer is worthy of his hire: but then, as the 
parson is not bound to go out of his parish to visit those who 
only occupy land within the parish,' so it is but reasonable that 
they who have not the benefit of the parson’s care should answer 
the less duty to him. 2 P. Will. 565. {Pitzgih. 119. and Barnard. 
B. J?.292. Moseley, 266.^ 

C 3 In the case of Hardcastle against Smithson and Slater, July 
1745: a bill was brought by the plaintifl^ as impropriator of the 
rectory of Coverhara in Yorkshire, (amongst other particulars,) 
for the tithe of hay. The defendants insist, that there are and 
for time immemorial have been, several ancient usages and 
customs within the several villages, that all and every the occupiers 
of lands and tenements therein have used to pay yearly, on St. 
James's day, to the impropriator of Coverham, certain annual sums 
(f 30s., 20s., {and so on,) in lieu of all tithe hay yearly happening 
•within the lands therein specified : It was objected, that this modus 
cannot be good, for the uncertainty; and that it may charge 
persons with the payment of a modus for tithe hay who have no 
hay to pay tithe for, as persons who have only houses, wood land, 
arable land, and the like: and therefore it is to be presumed, that 
no such agreement between the parson and parishioners was ever 
made. Lortl Hardwicke said, if there were a violent presump¬ 
tion of this kind, it might have weight. But he thought the pre- 


bc paid for calves up to 5, or from 5 to 10, or from 10 upwards to any 
quantity* Layng v. Yarborough, 4 Pri. 383. So where tlie modus is 
pleaded as a positive payment, but the evidence adds a material qua¬ 
lification, as, that if the calf or foal was sold within a year after their 
being calved, SfC. more should be payable to the vicar, heathes v. 
Newitt, 4 Pri. R. 370.; and see Cwm.l32l. 1250. Again, a modus of 
Is. 6d. in the pound, in lieu of tithe of rape-seed, when the same is sold 
in the seed, is bad ;'both from the uncertainty of the amount, the time 
when it may accrue, and the opportunity it furnishes to defraud. 
Layng v. Yarborough. So if the payment was regulated by the poor’s 
rates; for this is evidence of a general payment in lieu of tithes in 
kind. Wright v. Southwood, 1 Dad. R. 140. And of this the vicar’s 
books are evidence, {Walker v. Holman, 4Pn‘. i2.171.) if coming from 
the parish chest, which is a proper and legal repository. Parsons v. 
BJminy, id. 198. Semb. There are three legitimate repositories of 
sdeh documents: the registries of the bishop and archdeacon of' the 
diocese, and the church chest. Armstrong v. Hewitt, 4 Pri. R. 218. 
See P<Ats y. Durant, 4 Gwm. 1406. and 2 Pri. R.211.; and ante 
rirx. Again, a custom in paying tithe of wool by the pound, and npt 
by the fleece, is no modus. Wuson v. Wilkinson, 2 Stra. 782. ' 
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sumption in this case was not so strong, because the lands might 
be presumed to be in the hands of one person at the time when the 
agreement was made; and if they were in the hands of several 
owners, they might all probably pay tithe hay, and therefore might 
agree, that they would pay so much for the tithe of hay, whether 
they should have tithe hi^ or not; for as they pay it at all adven¬ 
tures, they have the benefit of the modus when tiiey have hay, and 
they may therefore have hay if they please. And as to the uncer¬ 
tainty of (he persons who are to pay the modus, as lafd in the pica, 
it is well enough ; for in suing for such modus It is not necessary 
for the plaintiff to make all the occupiers parties who pay a joint 
modus; for every part of the land is liable, and no occupier can 
be discharged till the whole modus is paid. And therefore the 
ecclesiastical court would be justified in determining that every 
occupier is liable for the whole, and for each other; and therefore 
suing a part of the occupiers is sufficient. 3 Atk, 245. (2) 

(’2) The following moduses have been established as good, by de¬ 
cisions in the courts of law: — One penny for ancient gardens and 
orchards. [^Frankli/n v. St. Cross Hospital, citing] Perrotv. Markwick, 
PuHb.79. [^Spott v.Alfgood, lAnstr. 72.16. S.P.—A like modus allowed, 
and account decreed, for fruit in modern orchards. Butcher v. Hill, 
Ambl. 176.] Seventeen pence for every cow having a calf, for the 
tithe of the milk and calf; eleven pence for the tithe of the milk of 
a milk cow, milked without a calf; for every heifer, the first year she 
has a calf, thirteen pence for the milk and calf; these payable at 

Michaelmas_Eight pence for every hogshead of cyder, made of 

apples grown in the parish ; for hoard apples, one penny ; for fire¬ 
wood spent on the farm, one hearth-penny; for fruit, herbs, roots, 
and other garden-stuff, a garden-penny; for a colt, one penny: 
these payable at Easter. Roe v. the Bishop of Exeter, Bunb.51 ,— 
Eight pence for a cow, four jiencc for an heifer; three shillings and 
four pence, payable at Easter, for every score of sheep shorn out of 
the parish, and so proportionably for a less number than twenty, or 
for a less time than a year, for their wool and lambs. Phillips v. 
Si/nies, Bunb. 171. — Two pence an hogshead for cyder. Roll.AbJ3A:9. 

— The non-resident occupiers of laud |u B. and W. to pay on Good 
Friday, or as soon after as demanded, four pence an acre for the 
tithe of hay, and the herbage of pasture lands not ploughed or sown ; 
but, if resident, to pay tithes in kind. Monson v. Chajmian, 2 P, 
Wms,565, — Four pence an acre for high laud, and three pence an 

acre for low land. Bate v. llowlqnd, cited 76.— Twelve pence for 
an acre of low meadow, and eight pence for an acre of high meadow, 
for tithe of hay. Gardiner v. Pole, 1 Bro. P.C.214. [7 id. 5.] —One 
penny for hay for an ancient messuage, wiUi the demesne lands tliere- 
unto belonging, containing 60 acres, &c. — One pound six shillings 
and eight pence for an ancient tenement, edntaining 623 acres, for 
hay, small tithes, and Easter offerings. Pinch v. Mahters, Bunb 161. 

— Nine cart-loads of log-wood, delivered to the rector by the lord 
of the manor, for himself and tenants, in lieu of all titlies. IVooIferston 
V. Mainwaring, Bunb. 279. — So of six pounds per annum, Pigot 
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T. 17S3. Oibb and Goffdauim It wns said hy Penge% tth4ef 
baron, that in an answer to a bill for tithes, it is not abs^\itety 

t 

t. Heame% Cro. Eliz. 559- —‘ A hal^cnn j for each calf in Ifca of 
calves, payable on Wednesday befbre Easter..^ A smoak penny for 
firewood, fburnt in the house].— An lial^enny, payable on Shear- 
day, for the wool of each sheep dying between Candlemas and Shear- 
day. — Four pence a month, payable on Shear-day, for the tithe wool 
of every hundred sheep shorn in the parish, which were brought in 
after the 2d day of February. — Three eggs for every cock and hen, 
duck and drake; payable on Wednesday before Easter, in lieu of 
tithe eggs, and chickens and ducks hatched in the parish. Brinblotv 
V. Edmondst Bunb.907- — Thirty eggs for all tithes of eggs. 1 RolVs 
A6r. 64^8.651. 2 Sa/i. 656.The tenth cheese made from the first 
of May until the last of August, in discharge of the tithe of milk. 
Austin V. Lucas, Cro. Ehz.&X). — An halfpenny for the wool of 
sheep sold after shearing, and before Michaelmas. Moore, 

One penny per head for sheep brought into the parish after Candle¬ 
mas, and dipt in the parish, in lieu of tithe of wool; three pence per 
head for sheep in the parish before Candlemas, and carried out before 
shearing time, though the wool tithe is not then actually due. Ellis 
V. Satil, 1 Anst. Sfl. — It is a good modus for an innkeeper, that in 
consideration that he and all, &c. have paid tithe hay and grain grow¬ 
ing upon the land belonging to the said inn, and have paid tithe for 
all their own cattle feeding upon the land, that they have been time, 
Ac. discharged of the tithes of the horses of their guests agisted in 
the said land, when they travel by the said inn ; for some have said, 
that this was but a personal tithe, and others have said that no tithes 
should be paid for such ac^is/meni by the common law, without any 
modus. [lJut see Guilberi v. Kvershy, Hard. 11.85. contra.^ A pro¬ 
hibition granted. Gabel v. Richardson, 9 Fin. Ab. 13. [A customary 
payment every year of six pence for every cow depastured within the 
palish, in lieu of tithe milk and calves ; one penny for every fleece of 
wool, in lieu of tithe wool shorn from every sheep fed therein ; two 
pence for every colt foaled ; four pence for every garden, in lieu of 
garden stuff; four pence for potatoes tilled in a ridge in the field for 
family use, and not for sale; one penny for any small quantity of 
hemp sowm every year by every occupier of lands within the parish; 
two pence for Easter offerings in every year for every inhabitant of 
sixteen years or upwards; one penny for every pig, and three half¬ 
pence for every goose, where they did not amount to a tithablc 
number {Boseatven v. Roberts, 3 PFood's Dec. 174. Gwm. 946 ); eight- 
pence a score, in lieu of tithe Wool, for sheep M'intcred in other pa¬ 
rishes, and brought in only a short time before shearing (but see 1 Dan. 
R. 85.) ; four pence for every acre of gras's cut and made into hay, in 
lieu oFthe tithe of hay (Thompson v. Holt, 671. Gills v.Horrext 
Gum. 861.); one penny for every foal; two pence for every milch COwj 
one penny for every heifer that hath had but one calf. In Itert dPiill 
milk and profits arising by such cow and heifer, except tile tktlf 
(Jenkinson v. Royston, 1 Dan. R. 127.) ; one pound two shillings and 
eight pence for nay, small tithes, and Easter ofierings, for an ancient 
tenement containing 625 acres (Finchy. 'Mdlsters, Bunb. 161.) ;'and of 
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ti^cegsary to expresji » modus insisted on, 

bat th,U may be suppli^i by .fMiafr{ce* so as tc^,be a foandation 
for the court to direct an issue .at Jaw to try the modus j but in 
a cross bill to establish a modi^.a day must be'expressly alleged, 
otherwise it will be fatah (B.) , . - , >. . 

And many moduses have been set asidet m regard that noday 
of'payment was set 'forth by die deieodant. As in the case of 
Whitehall and Offleij^ T. 5 G. Mr. Offley had sued Whitehall- io 
the’Spirhutil court W tithes. Whitehall moved fop 4prohibitioP^ 
and suggested a modus, but set forth no day of payment. Fdr 
want of which the court was of opinion it was naught 

jE. 8 G. Goddard, rector of Castle Eaton in Wilts, v. KdhU. 
The defendant insisted upon several moduses; viz. M. for a milk 
cow, 3d. for a lamb, 3d. for a colt, Id. for a garden, and the like: 
but they were all set aside, in regard no time for the payment 
thereof was ascertained by the defendant. [Bunb. 105. (»*)] 

7*. 8'G. Woodfw'd, vicar of Ebeshame, alias Ensom in Sui-rey^ 
against Crosse. Modus, 4d. a cow for milk and calf, 2d. for a dry 
beast, 3d. for a lamb, and so on; but no day of payment set 
forth by the defendant: Set aside for the same reason. 

Pcfirice, vicar of Dodderhill in Worcestershire, versus Dugard. 
Modus, 4/. 10s. for all small tithes arising on an estate called 
Impiiey: Set aside, because no day of payment was set forth by 
the defendant in his answer. 

Pemberton, vicar of Belchamp St. Paul’s in Essex, against 
Sjyarrow and others. Several moduses set aside for the same 
reason. {Bunh. 105.] 

T. 9 G. Corpus Christi v. Vincent. Modus, l^d. for a young 
milk cow, and 2d. for an old milk cow*: Set aside for the same 
reason. 

And tlic reason these decrees go upon is, that tithes in kind 
being a,provision made by law for the clergy, which becomes due 
at a certain determinate time, and which if not then set forth are 

eight pounds for a farm of.eighty pounds per annum, in lieu of tithes 
(Edge V, Oglander, Gtvm^bSG .)—have all been adjudged certain, 
valid, and good : four pence for every cottage and garth held good; 
so one penny for every str^ cow; mur pence for every foal; two 
shillings and sixpence for every tenth lamb, in lieu of the tithe of such 
ten It^rnhs: dtfb. Graham B. aa to the two last, Layng v. Yarborough, 
4 ^ri. B. 383« $ but Seibp v. Clarke, 1 Ld. Ra^ym. 6§9., is acc, to the 
last ■ 

, T^, held in Bennett v,' Treppass, H, 1722, 4 Bro. P.C. (etb 

Tomlu^iY^SO. 

' .(wf), Fide Phillips v» Synte^.fianb> 173., where a modus wiw t|?;t 
aside, .because stated.to payable at Bolster or oiherviise, v^eh.the 

she^ shall be sold, .. Bat ift v. Manyaaringy Buno. 280.,. a 

moana.pf 2^.,per acre, fqr.i^gcres, wa^ established (^er verdict jqr 
although no day ^ payrabnt was set forth, nor by whom.^, 
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immediately demandable, shall nqt be taken frcan them ty, an 
uncertain paymrat which becomes due on no d^erminate dajf 
and which they'cannot know when to demaiidf or go about to 
receive, if it be withheld. Besidcathat such an uncertainty, lays 
a foundation for many disputes, aa'in the case of the death of an 
[ 44-8 3 incumbent, where tithes ere paid in kind, all tithes severed before 
his death go to his executor, the jrest to his successor; but if a 
modus to be paid on no certain day should be allowed, no one 
could determine in that case, whether it shqjuld go to the executor 
of the preceding incumbent, or to the successor. 

But the courts of late have not been so strict, as to the limiting 
a precise day of payment. In the case of Carte anil Ballt May 13, 
174*7; a bill was brought for a subtraction and account of tithes, 
against the inhabitants and occupiers of Hinckley in Leicester¬ 
shire. The defendants insist upon a contributory modus of 17a 
in the whole, paid for the hides, in lieu and satisfaction of all 
tithes: viz. 5s, 8d. for the part of hides in the occupation of such a 
person; 4s. 4ef. for the part in the occupation of anc^her; and 
7s. for the part in the occupation of another. By the lord chan¬ 
cellorTwo objections have been taken by the plain¬ 
tiff ; that it doth not express the time when it is to be paid, nor 
enumerate the persons by whom it is to be paid. As to the first, 
in the court of exchequer, if a particular time was not laid, tliat 
court formerly would have over-ruled the modus, and not gone 
into the merits; but more lately they have very properly let in a 
greater latitude of proof, and it is sufficient if it is laid at a parti¬ 
cular time, or tkereaboitfs. But the second is what I lay stress 
upon, that it is not said by whom it is to he paid: and I do not 
know any case in the books, or in expeiience, where it i> not al¬ 
leged to be paid by somebody; and it is very reasonable it should 
be said by whom, because the parson may then be sure to whom 
he must apply, or against whom he may have a remedy for his 
tithes. This cannot be supplied by saying, that in other parts of 
the answer they have shewn the 17a have been paid by those 
persons who have held these lands, for that may bo accidental: 
and though it hath been said this court does not take customs so 
stricUy certain as courts of law; yet this court requires customs to 
be substantially laid. If before the court of exchequer, where 
cases of this kind are more frequent, it would have beqn over¬ 
ruled at once. 3 Athjns, 496. fl Ves. R. 3.] 

And in the case of Richard au^ Rvans^ Oct. 26, 1747; the 
plmntifl^ as rector, brought a bill for payment of tithes in lund; 
the defendant, as owner of the farm, brought a cross bill for 
establishing a customary payment of 71. a year, in lieu and satis¬ 
faction thereof. For the plaintiff it w’as insisted, that this modus 
is neither well laid nor proved, nor is the day of payment cer- 
t 449 3 tainly specified; for want of which a modus was held not good 
in point of law in the exchequer, 1\ 5 G., because the time of pay¬ 
ment of a modus ought to be as certain of the tithes, in place of 
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wliidif itls^ubsfibiutiad; «rhiGHi)^>iis^>W tbe^frtiitt of jdie eafib, j|$ 

<iiA mifemsxqrftnd >y ciistioinvaiiCGitatii is 

no’gibin'.; fiy^tbe' I(M'd tbaidbenor;ilfd»T/c^^ A& ' ior the 
g<nkt|tl^qu6stk)ll,-'whbtheitit- is-necessary to ln^ and prove e par- 
Ubular'day of payir^n^ the ease in thp exchequer was certainly 
so deti^inined; bdt I femeiaber it gave gGOerabdi^tisfaction m 
W^stMinster-tell and abroAdfias too niyeto require the proof of 
a 'partiGidar dayn and’it bath beeU'since ac^udged to the contrary, 
that Dtt' or about is sufficient ; so that they have left/off taking that 
exception in die exchequer. 1 Vaze^, 39, - '' 

' And- it seerheth now to be held, where an annual modus hath 
been paid, and no certain day for the payment thereof is limited; 
that the same shall be due and payable on the last day of the 
year; fBut in 1810(4) prohibition was denied to the spiritual 
court, for r^ecting a modus set up there of id. for every turkey 
laying eggs, or of every tenth egg, &c. in lieu of tithe of turkeys, 
at the option of the vicar; such modtts not ascertaining any certain 
time when the money payment in lieu of the eggs was to be 
made, in case the option was made to take it in money; and lord 
Elknborough said. That the chancellor himself, in Richard v. 

EvanSf assumed that it was necessary that there should be some 
dxed time of payment, though in pleading it was not necessary 
to lay the precise day ; and laying it on or about such a day was 
sufficient. But that without some fixed time it could not be 
known to which of two vicars, in case of a change, the money 
payment would belong.] 

9. A.modus must be ancient: and therefore if it is any thing Must be 
near the present value of the tithe, it will be supposed to be 'of ancient, 
late commencement, and for that reason will be set aside. [When- 
ever a modus runs high, says lord Holt, it is a strong presiimp- ’•* 

tion there is no modus. (5)] For all these moduses proceed upon 
a supposition of ah original real cofhposition having been actually 
made; which being lost by length of time, the immemorial usage 
is admitted as evidence to sliow tliat it once did exist, and that 
from thence such usage was derived. Now time of memory hath 
been long ago ascertained by the law to commence from the reign 
of Richard the first (6) [A .D. 1189]: and •- any custom may be 

(4) Roberts v. Williams, Clerh, 12 Rast, Rep, 33. 

(5) Startup v. Vodderidge, 11 Mod. 60. 

(6) 2 Inst. 238,239. This rule was adopted, when by the statute 
of. Wes^, 1. (3 Edtjo.l. c. 39.) fiiC reign of Rich. I. was liiSde the fime 
df liniitatidn In a writ of right. But this period in a writ of right 
hath' been since reduced by the st^iite of 32 Hen. 8. c. 2., to sixty 
years.' It seems somewhat uuaccbuntable, that the date of legal 
prescription or memory should still Continue to be reckoned from an 
irra so very antiquated. [Sec Lift, $ 170. 34 II. 6, 37. 2 Roll. Ab. 

269. pi, 16., cited 2 Bla. C, 30. note (tt>] But no inconvenience re- 
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(le&troyeil b^i evidence of no 0 *^istenoe in any part of theJkjdie 
period from his days to the present. Wherefore, as this reu 
composition is supposed to have been an equitable contract, or 
the full value of the tithes at the time of making it, if the 
modus set up is so rank and large, as that it beyond dispute ex¬ 
ceeds the value of the tHhes in the time of Richard the first, this 
modus is felo de se, tSad destroys itself. For as it would be de¬ 
stroyed by any direct evidence to prove its non-cxistence at any 
time since that aera, so also it is destroyed by carrying in itself this 
internal evidence of a much later original. Blae. Com ^.2. c.3. 
In the case of Laij[^cld, rector of Chiddingfold in fcJurrey, and 
JJelop, H. 1697, the defendant insisted on a modus of ^d. for 
each lamb. The court held, that was too much, and could not 
be; for that a lamb was not then worth Us. 6d. in that county. 

So in Benson and Watlinsy H. 3 G. I'he following moduses ; 
7 /=. 5s. an acre for the tithe of winter corn, 45. an acre for sum¬ 
mer corn, 25. 6d. an acre for upland meadow, and 35. an acre for 
lowland, w’cre set aside as too big. 

[ 450 ] I2oyd and SmalU 4 G. The defendants insisted on several mo- 
duscs for all small tithes arising out of their respective farms. 
But it appearing by their answer, that their small tithes in kiiub 
in the year demanded by the bill, did not amount to more in that 
year than the pretended moduses, the moduses were set aside. 

T. 7 G. Franidin and Jenhjns. The bill was brought by thd 
parishioners of Farnham in Hampshire, against the vicar and 
tenant of the impropiiafor there under the liospital of St. Cross, 
lo establish several moduses; some of which were set aside as too 
big; and among the rest, a pretended modus of 6d. for the tithe 
of a calf. 

[A customary payment of 2s. payable by the occupiers of in»- 
closed arable lands in lieu of the tithes of every acre thereof^ 
when sown with corn and grain; I 5 . 6d. an aci'e for tithes of 
grain reaped on common arable fields (7); 45. an acre for every 
acre of wheat, and 25. for ever acre of lent corn reaped (8); l 5 . 
for every tenth fleece, pig and goose, in lieu of the tithe of the 
ten fleeces, &c. (9); Is. 6d. and 2s. an acre for tithe hay (1); — 
w&s held rank, and have been dismissed by the court at once, 
as being ptimd Jack rank, and therefore void moduses: The 


suits from the rule as [applied to moduses'\ : for it is not necessary to 
produce evidence that a custom has existed during all this space of 
time; but a proof of its existence for a comparatively short spoce 
of time is evidence of immemorial usage, if nothing appear to the 
contrary. 

(7) Gale v. Carpenterj Gww.945. 3 flood's Dec, 173. ‘ 

(8) HuUey,MonIct Gxom,960, 

(9) Layngv. Yarborough^ 4 Pri.R. 383.; and ^eoTorrianoy^Legge, 

Uai/ncr,52l. , 

( 1 ) Ilcnlons. Cooke, tVighlvc. R.23i. 



nio<iu« ill Layng v. Yarbofotigh, also bad, as not providing 
tap the interm^iate irumbters. (9>) So U. for each mUch cow 
(supposed to be above half the value of the milk at the time 
the modus probably commericed) j 6/?. for every calf killed and 
!ioit^{3); lA for every lamb (4) ; 4s. for every ten lambs fattened; 
4</. each for all under iive^ and for all ab^ve fiVe and under ten, 
4<f. each on the .^earing dii^, and 3r/. for all other lambs 
bred in the parish, in lieu of the tithes of such lambs (5 ); 
Sd. for every lamb (6); 4^. 10s. per annum for a farm of the 
yearly value of 30/. (7); 2 a in the pound on the improved 
yearly rent (8); — have been dismissed in like manner. 

On the other hand. Is. per acre for low meadows, and 3d. an 
acre for high meadows, have been held good moduses (9); though 
It was aftei’wards said, that had the moduses been for tithe hay 
only, or the tithe arising on the land, Is. would have been too 
rank. (1)] 

And the reason these decrees go upon is this; That the value 
of money being much greater at the time when all moduses are 
prcsiimctl to have begun than it is now, a modus near the value 
of the tithes at this day must have been at that time a great deal 
more; and it is not to be supposed, tlint the parishioners would 
at any time give so much more than the value of their titlics. 
[ But a modus of 1 1 . for each day’s math has been adjudged good, 
the C. B. observing, that in considering such a sort of modus it 
was not feir to look at the mere value, and from comparative 
reasoning to determine the validity of the custom; as agreements 
of this kinfl are not similar to other human transactions In mat¬ 
ters of contract, and it is very probable that motives besides th^e 
of interest operated on the mind of one of the contracting parties, 
and determined him to make a very beneficial bargain to the 
parson. (2) 

A distinction prevails between a modus the validity of which 
dc]lends on the value of things before time of memory, and one 
which regards the value of laml at that period. The inference 

(2) Sue 4 Pri. 407.397. 

(3) Frankl,un v. I'hc MnUet , c^c. of St, Crosst JBunb. ii.78. Leall^s 
V. Newitt and otherSf 4 Pri. R. 369. 

(4) Drake V. Smith, 1 Dan. R. 115. 5 Pii. R. 369. 

(5) Wood V, Harrison, 3 Wood’s D. 2,50. Gwm. 970. 

(6) Bishop V. Chichester, 4 Gwm. 1.316. But see Webb v. Gtffitrd, 
Gtorfi. 708.; and Drake v. Smith, Bertie v. Beaumont, 2 Pri. R. 305. 
Judgmesit of Richards C.H. in‘Laqngy. Yarborough, i-Pri. P.414. 

(7) Kennedy y. Goodtoin, Bunb. 30\. 2 Wood’s Dec. $03. 

(8) Startup v. Dodderidge, Salk. 657. 

(9) Pole y. Gardiner, 1 Pro. P.C.214. G'wm.OOl. 

(1) Batey. Hodges, Biinb.\25. Sec as to lambs, AsKtxoy. Green- 
hUti 2 Pri. R. 314. n. 

(2) Maikham y. Huslry, Givnt.l4ci)0. 
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from the magnitude of the payment in the former cose is much 
stronger against the fact that it is immemorial than in any agrees 
inent to pay so much an acre* itiid d foHiori for a partiCuliar 
farm; for it is perfectly easy in almost period of our hisfdiy 
to ascertain what a lamb was worth, and therefore to conjecthi^e 
upon what composition' the parties in any place would agree: 
but what was the valti%'' of land in a particular parish at a par> 
ticular period, and what therefore it is proper to give per acre, is 
a very complicated question. (3)] 

In Chapman v. Smith, July 17, 1754, the bill was brought by 
the rector of the parish of Altringham in Kent, for payment of 
tithes in kind for the lands therein. The defence set up in' the 
answer was a modus in this parish time out of mind, that all 
occupiers in the marsh lands in this parish have always paid, or 
ought to pay, yearly to the rectory Qd. an acre, and no more, for; 
every acre of marsh land within the said parish, and the tithable 
places thereof in their respective possessions, except when sown 
with corn, grain, flax, or planted with hops, as a modus in li^u 
of all tithe of hay and pasture, und nil small tithes except flax, 
hemp, and hops; and. so after that rale for a greater or less qnan-^ 
tity than an acre of marsh land. For the plaintiff it was rested 
on the rector’s title. For the defendant it was argued, that this 
was a good modus and well laid: and a case in the exchequer in 
1726 was cited, where a bill was brought by Richard Bate as 
rector of the parish of Warehorn, the very next to this parish, 
for tithes in kind; and a cross bill by sir Charles Sedley and 
others, inhabitants of that parish, to establish a modus of one 
shilling for every acre of marsh land, laying exactly as the 
present modus; Two issues were directed; and upon the equity 
reserved after the trial, the modus was cstabli.shed. This is a 
precedent both in law and equity, shewing this as a modus well 
laid, and that in a court where these kinds of bills are particu¬ 
larly attended to; and answers the objection of being too rank, 
this being laid only at 9d, an acre. In Evans v. Price, 26th Oct. 
1747, it was held, that the rankness of a modus is not to be 
judged by comparison of the sum to the rent reserved on the 
Itmu, but to the valtte of the land; and that where it was Neces¬ 
sary in point of proof, the court would direct that matter to be 
tried, but otherwise the court itself would judge of it. ’ These' 
lands lie in Romney marsh; to preserve which the owners are at 
a very great expence, and thereforeit is probable that they made 
this composition, and then the variatioh'of the lahcFis nbl'a 
reason to say, this is a rank modus ^ for the value bf^auds 
depends on particular husbandry, and is uncertain. It is hn- 


(3) Mirehouse on Tithes, 186. 0* Connor v. Cooke, 6 R.672* 

Heaton y. Cooke, Wigktto. R,304/.306.i and see Chapman v. Smith* 
and Ekin v. Pigot, in text. 
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possible to say, wlisl; the y|due of tb^e-lands was at;,the time of 
tbi$. compositipn,' and, ireasonable ^to think a pi^oper valuation 
MT^.^hen made,—»»Fpr the pl^ntifif it was answered, Where* a 
modus; appears , so large, that it is imposible it could hie 
time out of mind, the court will always destroy, such a modus 
upon , the face of it. Every modus presumes ah originaf agree¬ 
ment before the disabling statutes,.by pariiili, patron, and ordi¬ 
nary. . The commencement then must be presumed consistent 
with right reason; and the court will not presume that the- 
parishioner's (in whose favour all these contracts are) made such 
a composition as was of more value than the tithes. The pay¬ 
ments must be always in money: this being pasture titlie, which 
is always pecuniary, cannot be specific, and the only tithe in the 
kingdom which is not specific. It is not to be conceived, that 
9d. would be paid, if tlie real tithe did not amount to half that. 

The value of an acre, to support this as a reasonable composition, 
at the time must have been 7s. 6d. So high a modus creates a' 
strong presumption, that it was not made beyond time of memory. 

The law fixes that to a certain period in the time of King Richard 
the first, since whose death it is above 560 years. This then 
must be presumed an agreement before that time to pay 9d, an 
acre. In fact, in the time of king Hen. 8. these lands were valued 
at 2s. an acre: as appears from several records, particularly from 
a survey then taken, now produced out of the augmentation 
office. The other objection, and which destroys the modus on 
tlie face of it, is from the exception of tithe of hops; which shews 
it a composition coming in queen Elizabeth’s time; though per¬ 
haps they existed here a little before, there being a statute in the 
time of Hen. 8. prohibiting them as a venomous weed. It could 
not then be an agreement before time of memory. The excep¬ 
tion must be taken entire with the modus; for the court never [ 452 J 
severs modus, or considers one part as good, and another a»- 
bad. Hops being alleged as part of the description, it is thereby 
as much Jelo de se as if laid particularly and precisely for hops,' 
which is never allowed. — By the lord chancellor Hardwicke: 

This case is of very great consequence, the marsh extending 
through a vast tract oi country. The court certainly ought to 
support the rights of the church, and not to allow any modus or 
customary payment that by the rules of law is not to be sup¬ 
ported. At the same time Uie court ought not lightly to over¬ 
turn customary payments, th^^have prevailed for a great tract of 
years, which is commonly called time out of mind, or the memory 
of man; though I do not mean strietly according to the notion of 
law, before the time of king Richard the first. There are two 
objections against this modus: one is, that this payment of 9d, 
an acre cannot have subsisted time out of mind, because 9d, an. 
acre must be much above the value of the tithe at the time this 



4^^ miOnB 

modus must be supposed*to commence; i»liiefa the law 
land, by a pretty extraordinary stretch (aaad wlvich^ 1 bsUetd^f 
Qp>otjaer country does), makes from, the: ^anspoitation .oC 
Richard the first to the Holy Xiaud. The other is, ihab this JBuidfm 
cannot have subsisted time out of mind, because there: is^an 
ceptioa of a proihict and oultute, which was not and coaid* 
be in use at the time when it was supposed to. comnaence^ ^ Aodt 
this objection hath in it something very material; for hcpk^aua 
always allowed to have been introduced in modern times^ thaA 
modern in respect of long antiquity. They began to- be uaed> 
and propagated in queen Elizabeth’s time» and existed in tbis^ 
kingdom some time before: they were here, as tobacco is herc>: 
planted for curiosity and in small quantities. It is not possible 
there could be sucli an exception at the commencement of 
modus; but the question is, whether the making this exception' 
overturns the affirmative part of the modus. And I am of 
opinion it doth not. Suppose the agreement was to pay an> 
acre for all small tithes of this land, except such small titlics as- 
shall be afterwards introduced, that would be certainly a good 
agreement. Then, instead of laying it in those general words,j 
they iiave specified it with such a sort of product, as these lands: 
probably will be tilled with. And it is too much to lay such 
weight on this objection, as to overturn the modus on that ao. 
count. The more material objection is, whether tlie modus i«'. 

[ 453 ] not too rank. It is insisted upon as too high in point of value,. 

and therefore that the court is bound to t^e notice of it,, and 
ought to over-rule it. That doctrine hath undoubtedly pre¬ 
vailed in several cases; but most commonly as to the value of 
particular things for which the modus hath been set up, as 
where it is so much for a sheep or lamb, or a particular kind, 
of product, the value of which may be shewn at tliese times: but 
it may differ as to a modus set up as to the value of lands, 
because several incidents and accidents may attend that; the 
alteraticm of traffic or comm^ce, or of the culture of land,, either 
improved or falling in value by accident, makes such, a modua 
more uncertain than in respect of the value of a particular kind 
product, as calves, sheep, lambs, and things of that kind. (4X 
Therefore, though this objection is taken in point of law for 
judgment of the court, yet the court doth not always proceed os 
bound to determine in that way, but bath cemsidered it as- a 
matter of fact proper for a jury.. - And this being a caso of so 
much consequence, I shall send it to at law. — And* he. 

directed an issue accordingly. 2 Vexey, 506. [And in MitcheU 
V. Neale (5) it is said, that the former practice in the court of 

. . . I IW » !■ — ■ . .'^I '^1 ——I ■■■ ' ■ '■■■ H II I. '■ ! >■ ■ . ,1^ I 

' I I 

{4) And see 0*Connorv, Cooket 6 Vet.R. 672. r 

(5) 2 Tm, 680. M. 1755. 



directing, an issue* to i tir^ a. modus in the first 

iiisnuied, is now: altered*; jibut net .in e^ei^ case.] 

Vi jPig«E, : Match, 3, >1745,; a bill was brou^ fw. 
t^es in kind c^ tho manor of JDodeshail in the parish of Qnain- 
toni : The defendant insists upon a modus of .48/* in li^ of all 
of that manor; Foe the plaindiF it war insisted« ihat> it 
4ras( too; rank; for the whole rectory waa worth but 384 a year 
iii*'H€|nry<the eighth's time; and the whole demesne lands of 
thatmanoTii in queen Elizabeth's time, were worth but 484 a year: 
so that the mimus then would have been just as much as the 
manor itself. And the plaintiff proved, as exhibits, the value of 
the first fruits from a return made by the augmentation oiiice; 
and for the value of the manor, an inquisition post mortem* By 
the lord chancellor HardwieJee: Tliere is no person more unwill^ * 
ing than I am to set aside such payments in lieu of tithes; but 
there must be some ground of law upon which to support such 
payment. The objection is, its being too rank a modus, and 
consequently that it could not be time out of mind; for it appears 
that manor is now but 804 a year; and according to the natural im¬ 
provement of lands from Henry the eighth’s time, it ought to have 
been ten times as much, on account of money sinking in Us 
value, and lands rising in theirs. The returns from uie first 
fruits office, and the inquisition post mortem^ though they are not 
conclusive evidence, yet are sufficient upon the circumstances of 
this case; because tlie defendant has not produced any evidence [ 454 } 
to contradict it. Taking all the evidence together, this appears 
to be nothing more than a composition upon agreement, which, 
parsons have submitted to in succession (6) from time to time, alid 
is merely a personal payment; not a composition real, which is 
some charge given to a parson upon land^ under a* deed to 
which himself and the patron and ordinary are parties, and of a 
different nature from this. 3 Atk. 298. 

[Rankness is only evidence against the imraemoriality or [ 454 a |] 
antiquity of the payment, and forms no objection in point of law [Effect of 
to the modus, if it can be inferred to have existed. So the mere 
quantum of tlic sum is not to be taken as decisive evidence of the cvi5*”” 
rankness' of a modus; but it must also be considered .whether U «JeHcc.] 
has been immcmorially paid, notwithstanding its mamitude. (7) 

The wording of the question sent by CIi. Bathurst, for die opi¬ 
nion of C. P. in Pike v. Dmling (8), was thus, “ Whether a 
** modus of 2$. Qd* for every tenth lamb, to be paid on 5th April 
** in each year, is a godd mod^, or not?" The court certified, 

(6} Seep.442. 

(7) See /2.289. 

(8) 2Bla, £.1257. Gum* U69. See Twells v. mi6p, Wigktw. R, 

303. Gwm.1192. 
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that as the case admitte^l tlw existence of the modus in qiies- 
tion^fWnn time immemorial) which they conceived to be a 
tion of ihct (9), they were of opinion that there <hd not ap^^ar 
any reason why this should be considered-as a void momli in 
point oi^ laW) as for uncertain^, inequality, &i; Hie question 
of'rankness was therefore precluded (1), because the qbesticm 
asked furnished its ovlti answer unavoidably. (2) It however 
seems now generally allowed, that as the modus is a question 
of fact and not of law (3); so rankness is only matter of evi*- 
dence relating to such modus (4), and as such a question of &Ct 
only. (5) 

[Power of Upon the power of courts of equity to decide on this 
^ult* to rankness without the intervention of a jury, diffin'ence 

Gideon* of opinion has existed among the judges of these courts. The 
rankness decisions have upheld the principle, that as the law now 
witoout a stands, “ a court of equity shall decide on facts as well as 
** on law, if they have sufficient evidence of the fact to satisfy 
** their minds.*’ It is nothing to say (proceeds C. B. Richards) 
that the question of modus is a question difact >• because if it is 
such, we are alike bound to decide it, if the evidence is sufficient 
to enable us to do so. It is like every other fact, and whfM; is 
called rankness is only matter of evidence. (6) Again, lord Mdm 
desired it to be understood, that after then about forty years’ ex«> 
pericnce in the profession, he took it to be quite clear, that a 
court of equity in cases of this sort, as well as with respect to all 
cases where matters of fact are in question, has a right itself to 
determine on the fact without the intervention of a jury. “ If 
“ the evidence which is before a court of equity is satis&ctory on 
the fact, I never can admit that that court is bound to send 
** any such (»se to a jury.” (7) Again, C. B. Richards has since 
said, it is of the essence and constitution of equity to decide at 
once on facts, except in one or two instances; as that of an heir 
at law disputing the validity of a will, and a rector suing for 


(9) O'ConnorM* Cookcf 8 rec.A.539.; and seeperfVoodB.^Wightw* 
12.289. 

(1) /d.sie. 

(2) Id, 323. 

(3) Per Wood B. Wigktvo. R. 288. 4 Pri, J2.392.415. 

(4) 4 Pn.^.415., ^rRichards C.B.; and see supra, 449., and note. 

'6) Per iMrd Eldon, in O'Connor f. Co<^, 8 Ves. 339,^ 

6) 4 Pri* 17.415.; see also 2 Bla. R. 12^. per De Grey,^ 

(7) Butten v. Michell, 2 Pri, B.466.469* (1816.) In this casi^ it was* 
in effect decided that the satifaction of the majority of the 'judees 
of the exchequer is the satisfaction of the court. See Minor Catwns 
xf Sf. PauVsv,Morris, 2Pri, R, 418.; id,4ffj, cited by Lord 
and 2 Pri, R. 25, 



(iihes. (1) As tlie law now'atauidii a court of equify shouM 
dedfift an fiwti as weli os cm if they have sufficient evidmi^ 
ofllMi ffiets tosatbfy tbeir niu)da.($) 

Beffire these &ial assectkns'of the p^kwer of equity on this point 
tbnm were •casef <which ^was said k; would be per^tly usei^ 
less and nugatory to.send bo a juryv «nd so notoriously iwk h:«mi 
tbeir internal evidence that a court, of esqait^ would nd: direct 
an issue on them, but would overrule the claim without sending 
them Co a trial at law. (See 2Bro^ C. C. 163, &c.) Thus in 
Heatm sCooi-e (3) three baccms agreed in deciding that 
moduses of l£. 6d. and 2s. per acre for tithe hay were rank: 
arguing that it was the province of the court to determine 
origimuiy on matters of fact of this kind, and to give the party 
the benefit of that opinion withou^scnding him to a jury. On 
the otb^ hand, B. H^ood, differing in toto, said that rankness 
was merely a species of evidence to negative the probability of a 
modus, and as such ought to be submitted to a jurjs in his opinion 
the proper and only constitutional tribunal for trial of a prescrip¬ 
tive modus. It was also to be remarked, that in all appeals from 
the esEchequer to the house of lords when tlie court hod refused 
to grant an issue on moduses, that house had uniformly reversed 
the decree of the court, and granted the issue. (4) Chapman v. 
Smith, supra, decided by lord Hardwicke, is to the same point; 
the validity of a modus of 3d. for every lamb, payable on 
St Mark’s day, or as soon after os demanded, was sent to be 
considered by a jury, and tlie decree was affirmed by the house 
of lords. (5) 

This discretionary power in courts of equity of deciding on 
moduses or sending tliem to be tried by a jury, has, however, 

(1) Muttony. Harris, 3 Pri.R.25., Bvlhn v. Michell, 2 Pri.Ji.423. 
399. Anosec 18 Ves.ljs. For if a rector who has a primti facie title 
to the tithes of a parish sues, (and is not improperly joined,) it is an 
established rule, that if a modus is set up against his claim, he has a 
right to have the question tried on an issue before a jury at law. Wil¬ 
liams V. Price and others, 4 l*ri.R. 156. But vicars are by no means 
entitled to issues as a matter, of course. Per Richards C. B. in Petch 
y. Dalton, GPrLR. 239. In questions between rrc/ors and vicars, 
the former cannot claim an issue as a right, but it is grants or not, 
according to the instrument of endowment, or the proof of perception 
adduced by the vicar as founding presumption of anterior endowment. 
Sec Dorman attd others v. Carry and others, 4 Pri. R. 114. Parsons v. 
Bellamy and others. /d.fipO. IPetek v. Dalton, 6 Pri. R.238. Per¬ 
ception and long enjoyment is the vicar’s common-law proof. Per 
Graham B. in 2 Pri. R. 450. 

(2) Layng v. Yarborough, 4 Pri. R. 415. 

(3) Wtghivj.R.23\. 

(4) Wtghtto* R.^9. See e.g. Riins y. Dormer, 3Afh.5ft4. 

(5) Webb V. Giffard, 4 Bro. P, C. 212. Gtvm. 708. * - 
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Faim mo¬ 
dus to be 
sent to a 
jury. 


exarcised witU great moderation by lord £lidoQ. 

« regard to the cases,” say8<h& ** X never could persuade myselC 
** that Is. per acre for all tithes ^as not in fdl probability a 
** monstrous payment, and that the payments sent to be tried at 
" law were not monstrous: but still tne Judges have thought even 
** such payments ought to go to trial, and verdicts, under which in 
^ many cases even more has been claimed, have been confirmed. 
“ 1 am not at liberty, therefore, alter what has passed in former 
« cases, whatever may be my persuasion as to the truth of this 
“ case, to say this must not be tried. In Fermot' v, Jjormnei I never 
** had the least doubt that the modus was too rank, but the court 
** sent it to an issue.” (6) On a motion for a new trial, he added, 

I cannot hold the language that has been held as to sending 
“ this to the prejudices of a jury. A jury is the constitutional 
** ti'ibunal of the country, and 1 am not at liberty to suppose they 

will be guided by prejudice. It is extremely well understood 
** now, that the question, whether rank or not, is a question of 
** fact (7); and the best way in cases of this description is to 
«< leave them to a jury, who, from reference to the state of culti- 
“ vation or of luxury at the time, may have the best opportuni- 
“ ties of ascertaining the fact.” (8) 

A distinction between sending a firm modus and a modus for a 
specific produce to a jury was introduced by lord Ilardwicke (9), 
and assented to by Macdonald C. B., who .said that in n farm 
modus the court should be extremely cautious in deciding a 
question without the intervention of a jury, particularly where a 
doubt arises as to the fact of rankness, as the owner may have 
meant a bounty to the clergyman, or to pay for an exemption 
from tithes lor the sake of improvement; nor should it be nice in 
judging of the value or goodness of the bargain, where by any 
probable circumstances which policy or propriety may have dic¬ 
tated, there may have been a real agreement between the 
parties before the lime of memory. (1) Other motives than 
those of pecuniary bargain might have influenced a particular pro¬ 
prietor to make a grant to the church; and the validity of a farm 
modus therefore is not to be tried by a comparison of value with 
the whole tithe at any remote period. (2) Hence B. Woo4 
states, that for the forty or fifiy last years ho cannot find that either 

(6) O'Connor v. Cookej 6 Fej.672. 

(7) Ib. 8 539. 

(8) Per Richards C> B. Drake v. Smith, 1 Dan, R, J15. , So in 
Williamson v. Lord Lonsdtde^ 5 Pri, R. 25. Dan, R, 49., that C* B. 
asserted, the impartiality of juries in tithe coses. 

(9) Chapman v. Smith, 2 Fes. 506. Richards v. Evans, 1 Fes. 36. 
Edge V, Oglander, Bunb.SOh Bishop v, Arundel, I Rainer, 98, 

(1) AtMns V. Ld, Willoughby de Broke, 2 AnsU 397* 

(2) White V. Liste, 4 Madd, 224. 



rntinii- 

of chftTiteiy thbmself^ t6 

tehvifhe d iki'rrt Modiis to hii bskl od ifbe fbce of it on (iccdtiM 6f 
its Iiil'^;en^s, but have tflitougbt it right to send it to a jury. (3)j 
' iO. A rnodus must be something duMble; betaitse the ti’^e ih 
kind is' an inh^Ktance certain, add it is against nature that it 
should be extinguished by a recotnpence not as durable it least, 
though not so valuable; for this reason, four pence to be pa^l 
yearly, by two persons inhabiting two such houses, in considei^- 
ation of all tithes, hath been adjudged ill; because the housds 
may decay. Or none live in them. G/ds. 675. («) 


(3) Heaton v. Cooke, fVigktw. jR. 281. As to proof of farm modus 
by terriers, see ^Jetrier, and for method of proving local situation, sde 
IVrtght V. Southivood, 5 Pri. R. 608. 

(») Gresham's case, Cro. EUz. 139. So also a modus for tithe to 
be paid by the inhabitants of such a tenement, and the lands ustialli/ 
enjoyed iheretoilh, was declared void by Sir Joseph Jekyl M. R.; for 
the tenement may fall down, and be uiiinhabited, and the lands may 
be shifted, and let with other firms. [So, where all the occupiers of 
firm houses on the north side of a lane, with the land usually occu¬ 
pied therewith, had time out of mind paid ^d. at Michaelmas in each 
year for each cow ; and all occupiers of farm houses on the south 
side of the lane, with the lands usually occupied therewith, had time 
out of mind paid 2(/. yearly for each caw, in lieu of tithe of milk ; the 
modus was held bad, and an account directed. Carlelon v. Bright- 
tjoell, Gwm.676. 2 P. Wins. 462. Pe) ry\. Hoam, Ci o. El. 139.] And a 
modus, that the occupier of evcry^fiun house within a township should 
pay a tdt penny, in lieu of the tithe of hay ol‘ lands occupied with 
such farm house', was holdcn to be void by the court of exchequer, 
because it shifted according to the occupation of the lands, and was 
liable to be reduced to a single penny, if not to be totally annihilated. 
Travis V. Whitehead, Sj al. 2 Rayner, 762. Travis v. Oxtbn, 1 Anst.R. 
308. But a modus of 2d, payable by every inhabitant householder of 
a parish for the tithe of fruit, fuel agistment, &c. was decided in the 
court of exchequer to be good, because though the number of 
houses may diminish, it may also increase. And the inhabitants 
householders of a town or vill being perpetual iu contemplation of 
law, the recompence to the vicar is certain and durable tp a common 
and reasonable intent. Bennett v. Read, 1 Anstr. R.622. See also 
Hardcasfle v. Smithson and Slater, 3 Aik, 24.5. [This last decision has 
been confirmed in a late case; Ley son v. Parsons, 18 Ves.jun.l74!. 
There an annual payment of Irf. by each occupier of lands in the parish 
for tithe of hay, was held a good modus f the Master of the Rolls say¬ 
ing, “ On comparing the manner in v hich it is laid with that in Bm- 
nett V. Read, there is no distinction between them. In each case a 
cUStohlia alleged in the parish for every occupier to pay a particular 
sum in lieu of all tithe ; the quantity is therefore immaterial. If that 
case is to be distinguished from Travis v. Oitton, so is this in (he 
same manner. If those cases are not to be distinguished, BennetVl 
Read being the more recent dnse, I ought to follow it, and on( (hat 
authority to hold this a good modus; but the vicar is entitled to an 
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Must be 
durable, 

[t. e, must 
be certain 
with refer¬ 
ence to dur*- 
ation. 

(See ante, 
8., for cer.. 
tainty as 
to descri]}- 
lien.)] 



Must be 
without in> 
terruption. 

C 456 ] 


Modus bow 
destroyed. 


, iU or pre^crfptioQ, myst be coostaiit, without intenr*- 

ruptiQo; qnd peipetual, from die time wl^ereof the memOrjiof 
niaa is not to the contrary: for if there have been freqaoit ietcll- 
foptioBSs there can be no custom or prescription obtained* ‘••But 
after a costoni or prescription is once duly obtained^ a disturbance 
for ten or twenty years shall not destroy it. 4 Ikg, p* 2, a. 1(3. <(4.) 

12. As every consideration will not moke a good modus; sd a 
modus, though founded upon good consideration, may be several 
ways discharged, and tithes become due in kind; As, > 

(1) Where land is converted to other uses: so when the pre*- 
scription is for hay and grass, specially, in so many acres of land; 
if the land is converted into a hop garden or tillage, the pre* 
scription is gone, (o) 

(2) By the [removal,] alteration, or destruction of tlie diing 
for which the money was paid: as, where two fulling mills were 
under the same roof, and turned into a com mill; wliem also 
there was one pair of stones in a mill, and another pair was 
added (5): and where the watercourse was altered by tl|e 
owner, and the mill was pulled down and re>edified upon it (6); 
in all these cases, it was adjudged that the modus was gone. 
[So where the owner of a mill, of his own accord, without cmise 
or necessity removes his mill to a new place. (7) If there is a 
modus to pay a buck or doe, or shoulder of a deer, for all manner 
of tithes in a park (8); or 10^. for the deer and herbage of a park, 
and not for all the park; in all cases where the park is dispurked, 
the prescription is gone, and if the land is cultivated with com, 
tithes in kind must be paid. (9) In most cases, indeed, where the 


issue, if he chooses. The distinction seems to be this: a payment 6^ 
ihf inhabitants of certain houses is a bad modus, beeause houses may 
decay and not be rebuilt, or they may be uninhabited, and the modus 
depending on their existence, may be objected to for want of reason¬ 
able certainty in duredion ; but as it is not to be contemplated that 
town or village will ever be wholly without inhabitants, a modus to be 
paid by the inhabitant householders toithin a town or village is suffi¬ 
ciently durable, and may on tliat account be good.*' Benndt v. Read, 
1 Anstr. B. S29.] 

( 4 ) 9llnst. 653,654. 1 P. fVms.66S. Nowell v. Hicks, Gtom. 1570. 
Wats.CX.Sn. 

(o) u e* [suspended] till the former culture is restored, [and then 
the modus revives: or if the modus is for the land, an alteration in the 
11:^6 of using it does not affect the modus. Hob. 39.] 

^5) Talbot V. May, 3 Atk. B. 18. 1 Brownl. 32. Grymly V« Fa^in? 
han, 4 Mod. 45. 

(6) 1 Bo/. 652. /• 17 . . 

(7) 1 BoB. Abr. 652. 

(jB) BedingJield'v.Fenk, Cro.Eliz.A6*l. Wats. C/. £>. 513. i/o5.39. 

(9) Pegjfe, 0.16.313. ^ 



<»igtn A park i$ is* defftdive, ai Hhe 

lupg*s liceneti to imparlr $s seldom bo andenl as the reigte'^of 
Rickard i«J But where a fnan was' seised of eight acres ^ 
Mdodow and one of pastixre, ibr the tithes whereof h^ hkd pidd 
time out of mind 5s. imd nfterirards the owner built a hoifn 
mill upon the same; it was adjudged that he should pa^ no 
tithes fee the com mill, because the land Was discharged bj the 
modus. 2 Inst. 490. fSo if tfa^e are several water mills''*fbr 
which a modus of 4^. per ann. is paid, the destruction of one 
does not aifeet the modus, which is still payable (1); or if there 
is a prescription time out of mind, and the prescriber lets 'die 
land to farm, and the farmer pays tithes in kind, this does ndt 
destroy the prescription as to the lessor. (2) j 

(S) By non-payment of the consideration, or by payment of 
the tithes in kind, for so long a time as to destroy the possibility 
of making proof that such custom or prescription was(p}: 'but 
an interruption for some short time only, will not discharge it; 
especially if made by the lessee, to the prejudice of the lessmf. 
JFais. c.47. Gibs.67S. [And sec note (4) in last page. Unity of 
possession, viz. to have the fee simple in the rectory, and in thd 
land, will not destroy a modus decimandi. (3)] 

13. The rule is, that the modus is to be sued for in the eccl6*> 
siastical court, as well as the very tithe; and if it be aUoUaed 
betmen the parties^ they shall proceed there (4); but if the cus¬ 
tom be denied, it must be tried at the common law : and if it be 
found for the custom, then a consultation must go; othevwn^ 
the prohibition stancleth. The like is alhrmed, in case a jury 
upon an issue joined in a prohibition upon a modus dccitnandi^ 
find a diiforent modus; since a modus is found, they shall not 
have consultation. 2 Inst. 490. ' ' 

The principal reasons why the courts of common law prohibit 
the Spiritual court from trying moduses, are, that whereas 
every modus is less tlian the real value, the rule of the canpn 
law IS, that less than the real value shall not be taken, and that 
a custom to the contrary is void; and that the ecclesiastical and 
temporal laws diiier in the times of limitation, forty years or 
under making a good custom by the ecclesiastical laws, whereas 


(1) Talbot v. MaUf 3 Atk, 17. Degge^ c* 17* 316. 

(2) Monke v. Butler, 2 Roll. R. 176. 

{p) [Por custom aod prescription may be lost a^well as obtained 
by time.l In this case, it doth not appear, in point of lav, that the 
modus ever existed. [Come. 2)i^. tit. Presetipiion IQ.)^ tiUlHsmes 
(E20.) Wats. C. L. 512.^ 

(3) Chambers V. Hanbury, Moor. R. 527. 1 Roll.Ab.936. See ante, 
424., and note (s) there. 

(4) Pu^ V. liutchins, Cotop'. 422. Dulem v. Robson, 1 H. Rla* 100. 
Stainbank v. Bradskatv, 10 lEasl. 349. S. P. 
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Modus, 
how to bo 
tried. 


[ *57 3 


^ the temporal law^ it mvst be beyond the tUne of memtory. 
Gibs, G91. 

But the spiritual courts have commonly allowed an^ do aUoiv 
|>leas of modus dccimandi; and the averment in the prohibition 
IS not, that they do take cognUaucej but that the plea hath bemi 
offered and refused; which sup^ioseth, that if the plea be ad¬ 
mitted, the prohibition ought not to go, (5) And accordingly it 
hath been alBrmed by JJoderidge and others, that the spiritual 
court may as well try the modus, as the right of tithes; and that 
a prohibition is not to be granted, till the spiritual court either 
refuse to admit the plea, or proceed to try it by metliods ditier- 
ent from the rules of the temporal law, as to the time of limit¬ 
ation, or number of witnesses, or the like. (6) And where lord 
Co^e contended for the contrary doctrine, it was declared by 
Kelynge and 'Pwisden, in the case of the liishop of Lincoln against 
Smith (7)t tliat in case one libel for a modus dccimandi^ if the 
spiritual court allow the plea, they may try it. Gibs, 691. 

But,* notwithstanding, it seemeth now to be clearly settled, 
that if a modus dccimandi be sued for in the ecclesiastical court, 
a prohibition lies to stop the trial of it, if the modus be denied {q) ; 
and the reason is not upon the account that the sfiiritual court 
wants jurisdiction, but in regard of the notion the temporal law 
hath of custom diffeient from the spiritual: And seeing that 
every modus is due by custom, it i^ the common law only that 
can determine, what lime and usage with us shall be suflicient U) 
create such custom, that is, time beyond all memory to the con¬ 
trary. Whereas by the sjiiiitual law, sometimes ten years, sonic- 
[ 458 ] times twenty, they will adjudge sufficient to create a custom. 

And prohibitions in such cases are granted, not because the spi¬ 
ritual court hath not jurisdiction of the matter, but in respect of 
the trial which is to be by the tein})orul law' only: and if upon 
the trial it be found for the modus, the proceedings shall go on 
in the spiritual court; if against the modus, the [irohibition shall 
stand, ff'atj). c. 56. [The suggestion for a prohibition to tlie 
spiritual court in a suit lor small tithes, if in the nllirmativc, must 
be proved within six months, according to 2 & 3Ld,6, c. 16., 
which are calendar months. (8)] 

(5) Yet tliere are several exceptions, as in cases of personal and 
small tithes, in which customary payments are allowed without breach 
of conscience. Qihs. 691. 

(6) Price Mascollf 

(7) 1 Ventr, It.3. 

(y) It is not sufficient that the modus be denied, except the spirit¬ 
ual court be proceeding to try it; for it may be immaterial to the 
question. [Dutens v. Robson^ 1 11. Bla, R, 100. [So comm, semb.. If 
no proceeding is had sipcc the plea of modus. Graham v. Polts^ 1 Bla. 
It. 29>.j 

(S) Fojf V. lislctt *1 Itaijni 1171. 2^’«/X..5.51. 






M. 49 G* 3. Freiich v. 7Vask, In this case the plaintiff libelled 
the defendant in the ecclesiastical court for tithe in kind. A 
prohibition was moved for upon an affidavit, tltat the defendant 
had answered cm oedkf or pkaded to the said libel in the said 
coart,” a modus in lieu of tithes, which he bad duly tendered to 
the rector, who refused to accept it. It was objected, that the 
defendant had only put in an answer of a modus id the court 
below, but had not regularly pleaded it, and therefore the appli¬ 
cation came too soon. Court said, that [this being beforre sentence^ 
there must be a prohibition in this case, for it appears that there 
is nothing to try in the court below but the modus insisted upon 
in the defendant’s answer. 10 East's Rep. 348. 

But if in the trial of a modus, the defendant permits the spi¬ 
ritual court to proceed to sentence, he is then tt)o late to come 
for a prohibition; because it is only for defect of trial, and not 
for defect of jurisdiction : but a man is never too late for a pro¬ 
hibition, where it is for defect of jurisdiction. Bunb., 17. (r) 

Stainbank v. Bradshaw, 10 East's Rep. Sl-S. 

Rotheram v. Eanshaw, March 25, 1718: On a suit instituted 
in the ecclesiastical court for subtraction of tithes, the defendant 
there, without pleading any discharge, biiugs a bill to establish 
a modus. The answer to the bill does not admit it. And he 
now moved for an injunction to stay the proceedings in the eccle¬ 
siastical court, upon the bare suggestion of a modus by his bill. 

By the lord chancellor llatdsi^icle: If 1 should grant this in¬ 
junction, I should make a precedent for tri|)ping up the heels 
of two courts; the ec'clesiastical court and court of common 
law. The ecclesiastical court have a right to retain suits for 
tithes, whether at the instance of a spiritual person, or lay im¬ 
propriator. There may be a suit also in that court for a modus, 
as well as for tithes in kind. The defendant likewise may plead 
a modus there: if admitted, the ecclesiastical court may go upon 
the modus; if denied, the ecclesiastical court cannot proceed, 
for defect of trial; and if so, it is the common suggestion for a 
prohibition in the court of king’s bench ; but if you come there 
for a prohibition, you must first shew the modus has been pleaded 
in the ecclesiastical court, anil denied there; And no other court 
has the cognizance of it but the court of king’s bench. And 
therefore 1 will not make such a precedent, as by a side wind 
will take away the jurisdiction of both courts at once. — And 
the motion was denied. 3 JU/r. 628. 1 Bden. R, 276. 

A bill in equity, in the nature of a bill of peace will also lie Billtoesta- 
to establish a modus, where a suit has been instituted for tithes; 
in kind; but a bill to establish a modus or customary payment 


(r) III what cases a prohibition must be sued for before sentence 
and where it may be had aftci, see iProI^tbttiQn, 16. 
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in lieu of tithes, cannot be supported,'wheixi there has been no 
attempt to enforce the payment of tithes in kind. Lord Comdfy 
V. Bur^em, I Gmll. 1596. See also Gordon V. SimkmsOn, 11 Ves. 
509. And it is also necessary^ that the ordinary should be made 
[ 459 ] a party to the bill. Jb. And the court, if doubtful of the modus, 
directs an issue to be tried by a jury, 2 Anst, 564. seq, Mitford, 
127.4" 9 Vin. Abt\ 78, 79. Vid, hifra, VII. 12, Tithh how 

to be recorott'ed. But a plea, that the defendant obtained a verdict 
and judgment against the plaintiff, upon stat.2 & 3 AV/.6c. IS. 
was allowed to be good. Nch. Ucp.in Cha. tmp. Finchs IS. And 
the court has frequently refused to direct an issue, if the modus 
appeared, upon the statement of it, to be bad. See Tomano 
V. Leirgey I Jilach Rep. 420. [^Rapner, 521.] and Bishop Chiches¬ 
ter, 2 Bi'o. 161. [An issue involving the payment of the modus, 
and also the extent of the district which it was contended it 
covered, is double, and therefore irregular: Semb. The fact of 
payment cannot be proved by reputation, but a lease would be 
evidence of a fact of reputation. (9)] 

In the Archbishop of York and Dr, Hay ter v. Hir Miles Stapleton 
and others, Feb. 21. 1740; the archbishop was entitled, in right 
of his see, to the rectory of Milton in Yorkshire; and granted a 
lease for three lives to archdeacon Hayter, who made a derivative 
lease to one Taylor. And this bill was brought by the arch¬ 
bishop and Dr. Hayter, for an account of tithes in kind, and to 
establish the custom of setting out tlie corn in stooks. It was 
objected, that there is no foundation for this bill; because Dr. 
Hayter having made a lease to Taylor, is not entitled to any 
account, and cannot maintain a bill to establish a custom of 
setting out in stooks or stacks, which is a mere right. By the 
lord chancellor Hardwicke : I am of ojnnion, the bill to establish 
the custom is well brought; and that the person who is entitled 
to the inheritance is properly made a party, notwithstanding the 
tithes themselves were out in lease at the time for which the 
account is prayed; for otherwise it might introduce great incon- 
veniencies by a collusion between the lessees and the occupiers; 
and that a bill may be even brought, without praying on account, 
to establish a mere right only, appears from the common case of 
bills for establishing moduses. (1) And therefore I shall direct 
an issue to try the custom. 2 Atk. 136* 

(9) White V, Lisle, 4 Madd, R, 214* 

(1) Bill lies to perpetuate the testimony of witnesses to prove a 
modus, Somerset v. Fotherby, 1 Vem, R. 185. 
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Vk Of the several particulars tithablc. 

'I 

I. ComundoiAergrain, as [vdteai, barley, wtts,'^heam,jKase, 
tares, vetches, (,and herein of balks, headlands, stubble, 
, and after^eatage of corn fields, p. 461.] 

li. Hay and other like herbs, and seeds, as clover, rape, 
wmd, broom, heath, furze, p. 467. 

III. Agistment or pasturage (2 498. 500.), p. 473. 

IV. Wood, p. 478. 

V. Flax and hemp, p. 490. 

VI. Madder, p. 491. 

VII. H(^s, ib. 

VIII. Roots and gulden herbs and seeds, as ho nips, j^anley, 
cabbage, sajffton, and such Ule, p. 495. 

IX. Fniits of trees, as appla, pears, acorns, p. 496. 

X. Calves, colts, kids, pigs, p. 498. 

XI. Wool and lamb, p. 499. 

XII. MWe and cheese, p. 507. 

XIII. Deer and conics, p. 514. 

XIV. Fold, p. 515. 

XV. Bees, p. 516. 

XVI. Mills,fishings, and other personal tithes, p. 516. * 

[XVII. Marriage goods in Wales, p. 521.] 


I. Corn and other grain, as {prheal, barley, oatsfl beans, pease, 
tares, vetches, [and her ein <f balks, headlands, shdrble, and efter- 
eatage of cornfeldsl\ 


1. Corn ib a pi'sedial ^rent tithe; and is tithable according 
to the custom of the place; and is commonly tithed by the 
tenth shock, cock, or sheaf^ where the custom of the place is not 
otherwise. God» 393. 

[The regular mode of tithing vdieat is by the sheaf (2), though 


(2) For this is the first convenient state in wh!^ the tithe can be 
collected after the corn is cut. Per lord EUenborough in Shnllcross 
y.Jouole, lSEast.2&l* See the cases collected by Latorence in 
Hallmellv. Trappes, 2 Taunt, R,58., and Smyth v. Sambrook, \M.8^ 
8.70. 

llakings of corn gathered into sheaves are not clue of common 
right, by which exemption, rakings left imoluntaiily, and without 
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Corn. 


Wbcdt. 



there are cases to sheW) that if in shocks, it is tithable thiit 
way. (3) 

Of cOTimon right the owner of the corn ought to cut down 
and prepare the same, and to make it up into sheaves, cocks, or 
shocks; and if the owner refuse to do it, the parson may sue 
him for the same in the spiritual court; but then the suit ought 
to be special, for not setting them fortii in cocks, and not gene¬ 
rally for not setting them forth. But having made the corn into 
sheaves, he is not bound to set it up in heaps, unless the custom 
of the place oblige him thereunto. Wats. c.49. 

If a prescription be, to pay certain sheaves of com for all tithes 
of corn, this is no good prescription ; for the parishioners ought 
to make it into sheaves: and therefore part of his duty in kind 
cannot be in satisfaction of the residue. Wats. c.49. 

If the custom of the place be, to measure forth to the parson 
the tenth part of the corn whilst growing upon the land; it 
seemeth that this manner of tithing ought to be observed (4); 
or if the custom be, that the parson ought to have for his tithe 
of corn the tenth land of corn beginning at such land as is next 
to the church, this custom is good; but when in such case the 
parishioners by covin, to defraud the parson, did not manure 
and sow such lands (the corn of which would by the custom be 
to the parson) so sufficiently as their other lands, and the parson 
therefore did sue in the spiritual court, generally, for the tenth 


fraud, are alone meant. Wat's. C. Z. 48G. Anon. Cro. Car. 596. 
Hob. R. 11. 

(3) Mantell v. Price, Gxom. 1501‘. Tims, if by custom tithe corn 
has been paid in any other manner, as by gathering the sheaves into 
shocks (Archbuhop of Yotk y. Sir M. Slaplelon, 2 Afk. Ji.136.) or 
making them into cocks, ( Wats. CL L. 510.,) the custom must be ob¬ 
served, and the tithe still paid in that manner, {Degge, c. 3. 235.): and 
where the farmer usually put the sheaves into shocks, and in case of 
bad weather, opened them when dry; this benefit, together with the 
additional labour of the farmer, was held to support a custom of ren¬ 
dering the eleventh instead of the tenth shock. Smpth v. Sambrook, 
I M.Sf S. 66. 

(4) But since the decisons in Ilallixjoell v. Trappes, &c. such a cus¬ 
tom would probably now be considered void; it is quite impossible 
to collect a fair tenth by any such admeasurement, and tne tithe 
owner is exposed to injury from the partial manuring or sowing par¬ 
ticular spots, while others are neglected. Hence, though by the 
civil law be may be entitled only to the tenth ridge, (2 Leon. R. 70.) 
by common law, corn must be cut and collected into equal portions 
before it can be tithed. And see Degge^ c. 3. 236. Wats. C.L. 539. 
Ledgar v. Langley^ 1 Sid, R. 283. Knight v. Halsey, 2>. Proc, 2 B.Sf 
P. 196. Gxvm, 1554. S. C. Collyer v. Hotues, 3 Anstr. R. 951'. Gtvm. 
1490. And per Lord Mlenhorough in Shallcross v. .ftmlc, 13 East.267. 
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sheiaf and shock, aiad a prohiintion iwras awarded because it was 
said that the parson might have his remedy at the common law 
for the fraud; yet aflerwards in the same case a consultation was 
granted, Wra^ chief justice saying, that this custom was against 
common reason. fVats, c,4i9. 2P. Will. 569. \Bohim on Ttihes^ 
f;h. ?. c. 36.] 

If the custom be, tliat the odd sheaves or shocks, under the 
number of ten, shall not be tithed, by reason that they set 
up the tithes in heaps or shocks, which of common right the 
owner of the corn is not bound to do; the owner is not bound [ 462 3 
to divide the said sheaves or shocks, and set forth the tenth 
thereof for that such custom upon such consideration is good* 

Wats. c.4f9. (See more of Custom, iitfra, VI. “ Of the setting 
outf 

{Bailey and oats become first tithable when put into cock(5); Barfey 
and the mere labour of ventilating the cocks in wet weather by 
opening them, is not such an additional labour as will support a 
custom of paying less than the full tenth. (6) The parson is ent 
titled to the rakings of the tenth cock of barley, which must be 
raked by the farmer’s servant; and if he has paid for it, he is 
entitled to an allowance for that expence. (7)] 

2. It is laid down in all the old books, that tithes are not to Balks nnd 
be paid for the herbage of meres or balks in corn fields ; but 

that the same are freed thereof by the common law and custom 
of die realm. 2 last. 652. 

3. ijo, it is said, no tithes sluill be paid for hay which groweth Hoadlandi. 
upon headlands, where the horses and plough turn when the 

land is jiloughed, if theie be alleged a lustom not to pay this, 
and also it be averred that the headland is only suificieiit to turn . 
the plough. 1 liolUs Ahr. 616. (8) 

4. So, if a man pay tithes of corn, it is said, he shall not pay Stubble. (9) 
any tidies for the stubble which groweth the same year upon that 

land, though the same be cut for thatch or other uses. 2 Inst. 

652. 1 lioWs Ahr. 640. 

5. So, if a man pays tithe of corn, he shall not pay any tithes Aftcr^at* 
for the after-pasture of that land for that same year, nor for 
agistment in such after-grass. 1 lluWs Abr. 641. 

^Nevertheless, iiotwithstaiidiiig these great authorities, the 
m^ern determinations in etjuity are directly contrary; for that 
the balks and meres, the headlands, stubble, and atter-ealage, 

---- . -i — . . .... I ■■ '■ ----'“T* - ---- 

(5) Woodsltavt) v. Hdlt cited iM.Ss &. H. 72. Erskine v. Rt^e^ 

5 Bac.Ab.*74e,75. Gtom.dGl. 

(6) Stnyih v. Sambrook, 4 M. & S. 70. 

(7) Filevaood v. Kernpf 1 Hagg.R. 491. 

(8) Chapman v* BarlotOf Bunb. Rf 184. 

(9) Andrews V. Lanet Gwm.4;77. Johnson v, Atibieyy Cro.El,6iXK 
Chapman v. Aery;, 2 Wood’s />.421‘. 


Tares rut 
tu feed 
cattle. 
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Beans and 
pease. (2) 


ore as much a part of the increase of that same y€tit ijorn 
or hay. (s)] - 

6. A prescription may be within a parish, that by reason Ihei 

have not sufficient meadow for milch kine and draught cattm, 
they have used to cut some of their tares green, and give them to 
the aforesaid stock, and to be discharged of tithes for the same \ 
and this is a good custom and consideration, for that the parson 
hath an advantage thereby as well as the parishioner, namely, ill 
the tithe milk and manuring of the other corn land; and the 
matter is, and want of meadow or pasture; and the surmise id as 
if it had been said that ybr taant of meadow anej pasture, they 
have used to eat their meadows with their plough cattle, and for 
so much as they did cat, to pay no tithes. fVafs. c.49. Bttnb. 
279. [See vfra, II. 1. &c. 4.] 

So, if a man, according to the custom of the country, doth soiv 
his land to feed his horses for tillage, and the use hath been to 
sulTer the horses to be fed u})on the land without any mowing of 
the grain; the parson shall not have any tithes thereof^ because 
it is no more than pasture for his horses. Wats. c.49. (I) 

7. If a man gather green pease to spend in his house, and there 
spend them in his family, no tithes shall be paid for the same; 
but if he gather them to sell, or to feed hogs, there tithed shall 
be paid for them. 1 BolVs Aln\ 647. Drg. p. 2. c.3. (3) 

(s) But in Tennant v. Slnbbinj in the exchc(|ucr, Michaelmas temtf 
36 Geo, 3. [3 Anst. R. 610. Gtvm. 1430.] This passage of Dr. Burn 
was adverted to and denied to be law. It was there held, that stub¬ 
ble cut for fodder was not tithable, unless there had appeared tp bp 
fraud in leaving the stubble unusually long. The Court did not re¬ 
collect any case to the contrary, as this note supposes. Ex relat. M, 
Anstr, As to afler-catagc, vid, i^ra. III. Agistment^ 7. in the note, 

i ] ) Grass, clover, or tares, separated from the soil by an instrument^ 
used green, are a great tithe: but if separated by the motUh cf 
the animalf are an agistment and a small tithe. Lagden v. Flackt 
2 Hagg, R. 306,307. Sec iifra, II. Hay, &c. 4. 

(2) Pease are not tithable in the wad, but in cock. 1 M. Sf S. 74, 
So semb. of beans, for that is the first stage in which they become of 
primd facie equal parcels, so as to be capable of comparison. 

(3) Toller (cA.4. 119.) has adopted this doctrine, saying, no custom 
is necessary to effectuate this common law-exemption. Mirekausii 
has collected ancient authorities in its favour {ch. iv. § 8.), but difibrs 
in opinion. The nature, and not the subsequent use, of an article must! 
surely determine its tithability; the converse, viz. that subsequent 
use of an article not originally tithable, sliall not make it tithable,'^ 
is certainly true. See per lord Hardwicke, in Walton v. Tryan, Awb* 
R. 130. Gwm. 821.; and sec Simsv, Bennet, Gwm,889. In Pearse 
V. Hall, 2 Woods Bee. 456., it seems implied that no such exemption 
exists. In Williamson v. Lord Lonsdale,'Dan. R. 49.171. SPri. R. 
25., it was alluded to as a ground for a similar exemption of potatoes 
and turnips so used: but it was declared a solitary exemption ; and 
potatoes and tio nipi so used u ere declared tithable. 




Jt hath baen tlbpuMi wiiether the tithe of beans and peaaet 
gathered by the hand, and sold for man’s food, is a great or smail 
tithe. As in the ease of viear of Eastliain in &sex, agiuiist 
Jjmmt and JoJinsotif .occupiers of lands within the said parish, 
and WUJcs and Hitcht impropriators of the rectory of the said 
parish; Dec.6. 1762 (4>); Mr. Sims, the vicar, brought his bill 
in chancery in the year 1756, setting forth, that by the endow* 
meut of the vicarage he is entitled to the tithes of gardens and 
curtilages, and all sorts of tithes, except the tithes of sheaves, and 
hay, and mills decimas garharum et Jteni ct molendinarum 

ad ventum] g that the defendants Bennet and Johnson, holding 
several parcels of land in the said parish, did in the same year 
cultivate several pieces of such land with beans and pease, of such 
sort as are generally used for the food of man, which they gathered 
in the months of June, July, and August, by the hand, in the 
held, by plucking them from the stalk whilst green, and sent the 
same to market, and sold them for the food of man accordingly; 
and insisting, that by the gathering beans and pease by tlie hand, 
so cultivated as aforesaid, he the said Sims, as vicar, by virtue of 
the said endowment, became entitled to the tithe thereof^ and 
tliat no tithe ought to be paid for the same to the impropriator, 
nor ought beaus and pease so cultivated and gathered by the 
hand, by plucking from the stalk whilst gi*een, to be considered 
as part of the tithes appropriated to the rectory. To this bill 
the defendants put in their answers. And the defendant Beiinet 
said, that in the year 1756, he sowed thirteen acres or there* 
abouts with pease and beans, in the open fields in the said parish, 
and believed that in June, July, and August, in the same year, he 
gathered ten acres and a half or thereabouts of the same by the C 464 3 
hand in the field, by plucking them from the stalk whilst they 
were green, and sold them in a cart by retail by pecks and smaller 
quantities, in and about the parish of Eastham, and in the streets 
of London, and the remainder of such pease and beans were 
gathered into the bam and threshed. And the defendant Johnson 
said, that he sowed five acres of beans and pease in like manner, 
and part thereof he plucked by the hand when green, and sold 
the same in London streets and at market, and gathered and 
threshed the remainder in the barn. And both the said defend* 
ants said, that all their ground in the said parish, sowed with 
pease and beans in the said year, was ploughed for that pui’pose, 
and no part thereof was dug with a spade except under or near 
the hedges, where the same could not be ploughed, or in such 
places as were too wet to be ploughed; and that the tithe of all 
beans and pease, whetlier gathered green or otherwise, having 

(4) 5 Bro. P*C* 586. 7 fW. 29. 1 Ed. R. 382. S.C. See Austen v. 

Nicholas t 7 Bro. P.C,9. Gumleyv. Buttt Bund. R* 169- 


l» 6 en always paid to the rector, and esteemed to beldn^ ftf hliri, 
they had therefore compounded with (he impropriators fbr the 
same, and hoped they should not be compelled to account also 
with the vicar tor the same tithes. The defendants Wilkes and 
Hitch, in their answer, insisted on their right as impropriators. 
Witnesses were examined on both sides. Several of whom de¬ 
posed, that such pease and beans as are used for the food of man, 
had been cultivated in the fields and grounds of the pansh of 
Easthain, only for about thirty years past, and were cultivated 
and gathered green oft* the stem, as usually done in a garden 
(save only that in the field the plough hath been generally used 
and in the garden the spade), and in row’s, but in a different 
manner from those planted and sown in fields in the common 
course of husbandry for provender, and not for man’s fi>od. And 
one of the witnesses, Mr. Wj at, vicar of the parish of Westham 
(adjoining to that of Kastliam), said, that in the jear 1753, he 
commenced a suit in chancery against the improprinlor and 
others of his said ]nrish fbr such tithes, and that the then lord 
chancellor decreed in his fa\our, and he hath enjo 3 'cd the said 
tithes ever since. (In liearing, the lord keeper Henley decreed, 
Nov. 10 . 1730, that the vicar’-, bill should be dismissed, without 
costs. Upon this, Mr. Nuns appealed to the house of lords, 
setting forth the following reasons: 1 . It is athnittt'd bj’’ the 
respondent*', that if the lithe of lioaiis and pease, cultivated in 
C “iO’-S T a gardeii-likc manner, and gathered by haiul whilst green, is a 
tithe, the same is not included in the exception out of the 
vicar’s endowunent. Manj' aigumeuts may he offered to prove 
it such. The quality of all tithes is to be determined at the time 
of severance, when the right accrues. The same thing which 
produces a great tithe in one stale and inode of culture, produces 
a small tithe in another. If clo\er is cut for hay, it is considered 
as a great tithe ; when sufferetl to grow fbr seed, it is considered 
Tares [or 33 a small tithe. (5) This is also the case of tares ; when cut 
vetches.(6)] gj.ggj,^ they are referred to the class of small tithes; when 
matured and dried before cut, they are referred to the 
class of great tithes. (7) I’hc tithe in question is certainly not 
a tithe of corn or grain ; and it bears two marks of a small tithe; 
the one, that it is in the nature of a garden tithe, being dis¬ 
tinguished out of the description, not by difference of culture, 
but merely by the locality of setting beans and pease in fields: 

(.5) Wallis V. PaiTit Com. It, in/ra^ JL 4. 

( 6 ) Become first titliable in cocks, and not in the wads, which are 
of unequal sizes, 1 M. Sf S. 74. 

(7) Hodgson Smithf ^imi.279. 1 JRay. 128. coTnira, \iz. that 

tares^ whether gfCen or ripe, are a great tithe, and belong to the lec¬ 
tor, [if cut with an instrumentt uot if severed liy tht" month of the animal. 

1 Ilaog. n. 306,307. Sec //. “ Iloyp &<. l.J 
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the (Aher, that it Is a new and modem cultui'e. 2. Su{»(iosing 
the tithe in question to be a great tithe; still the vicar was 
intended to be endowed with it, because it is not included 
in tlie exception out of his endowment. Pease and beans 
pluckedjby the hand, whilst green, from the stem, however culti¬ 
vated, or wherever planted, can never be tithed under the de« 
scription of decimee garbarum. Spelman in his glossary interprets 
garba to be jacietdus either of fruits or wood. Du Fresne calls 
it spicaruvi manipidus. And Matthew of Westminster saith, 
fmmenti manijmlus qmm patricc lingua dicimus sheaf, gaUice veto 
garbam. But the tithe in question cannot fall under the meaning 
of the word garba, being set out and taken by a measure totally 
diflerent. 3. It doth not seem an objection of weight to the ap¬ 
pellant’s demand, that if tithes are paid to the vicar for pease 
and beans gathered green, another tithe will be claimed by the 
rector, when the stalks ripen and arc cut down, by which means 
a double tithe is said to be payable for the same thing. This 
will appear otherwise, when the mutter is considered not in the 
light of paying two tithes fur one thing, but of dividing the same 
tithe between two different owners, according to the grant of ap¬ 
propriation. The vicar will have his tithe of w'hat is actually [ 466 ] 
gathered green, and the rector of what is left, after it shall be cut 
(lown. 4. It is submitted to be an objection of as little weight as 
the objection just answered, namely, tliat in consequence of the 
appellaiit’s reasoning, the farmer will have it in his potver to de¬ 
termine the property of tithes between rector and vicar, from the 
manner or place of culture, or time of gathering. But this is a 
contingency, which attends this sort of right; the occupier being 
allowed bv law to cultivate his lands, as he and the landlord shall 
think proper; which makes tithes, in their own nature, a fluctuat¬ 
ing and uncertain inheritance.-On the other hand, the re¬ 

spondents hope the decree will be affirmed, for these (amongst 
other) reasons: 1. Because a vicar cannot claim tithes of any 
kind but by endowment, or by usage (which is only evidence of 
an endowment). In this case there is no evidence of usage; and 
therefore if the vicar is not entitled to the tithes in question un¬ 
der the endowment, he is not entitled at all. But, 2, By the en¬ 
dowment the tithes in question are excepted out of the grant to 
the vicar; for the words decimagarbarwut the exception, have 
been always considered as technical terins^ appropriated to, and 
descriptive of, great tithes, and to distinguish them from small 
tithes. And garba in its signification comprehends pease and 
beans growing in fields, as well as all other sorts of com and 
grain growing in fields. (8) So that pease and beans are In their 


(8) Pease and beans were anciently garbed or bound in sheaves. 
Finch, 2. ^ • 




own nature a great tith^ and excepted out of the vkar'e endoar-i 
meut in this case, under die name of g^ha. 3. As to the obkC'* 
tion, that in the present case, the pease and beans bdng piiieli^ 
green, and s^d mr the food of man, they are applied to the same 
use os beans and pease growing in gardens, which are # email 
tithe; and that this tithe ought to take its denominadon Guam the 
nse the thing tithable is applied to, and therefore is a small ov 
vicarial tithe, and not within the meaning of decimce garhanm .* 
It is answered, that all the cases relative to tithes, taken together, 
serve to prove, that the law denominates and adyudges dthes to l>e 
great or small, according to the nature of the thing, and not 
g ^; from the mode of cultivation, or use to which the thing is appluHl. 
And therefcHTe in this case, the application of the pease and beans 
in question for the tbod of man, they not being nor &Uuig under 
the denomination of tithes of gardens, technically called dednue* 
hortoruniy ought not to convert the tithes in question into small 

£ 467 ] tithes.-And, after a full hearing, Dec. 6th and 7th, 1762, 

the lords affirmed the decree. (/) 

II. Hoyt and other like hn bs and seeds; as clover, rape, •mad, 

broom, heath, furze, 

. 1- By a constitution of archbishop Winchclsea, it is ordained, 
that the tithes of hay wheresoever it groweth, whether in large 
meadows or small, or in the hifimays, shall be demanded and 
(as is expedient) shall be paid to the church. Lind. 191. 

In the hig1vmiys\^ In chiminis : But in a constitution of Gray 
archbishop of York, from which this constitution is taken and in 
a great measure copied, it is in chevisis, in the fore acres or heads 
of the ploughed laud; (although the common law, as it hath been 
said, will not admit of this.) Johns, Winch, 

It hath been resolved, that if a man cut grass, and before it be 
made into hay, but onl^ put into swathes, he carricth and giveth 
it to his plough cattle for their necessary sustenance, not having 
sufficient for their sustenance otherwise; no tithes shall be paid 
thereof. 1 iM/’s Ahr, 645. Tiuid). 279. (?<) 

But in the case of WcUj and Warner, M. 2 J., when the inlia- ' 

{t) And see ante, II. 2. But where it appeared that the vicar had' 
by prescription a right to the tithes of pease and beans set imd planted 
in rows and ranks, and managed with a spade and hoe in a garden- 
like manner, the court of exchequer held, that the right continued 
although the ground was prepared witli a plough. Nicholas v. Austen 
or MUtot, Bank, 19.; affirmed on appeal, hBro.P, 6\3]. [Andace 
Austen v. Nichaias, 3 Cfivill.6l5. 7 Bra. P.C.9, But the impropriator 
hat the right, if the vicar does not show an endowment or usage to 
the cmitrary. Gumley v. Burt, Buub, R. 169.] .. ’ 

CoHyer'e.Honese and Reid, % Ansi, \A\i, » ■ - 
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of ^vers marshes and fenny lands, who used to gather* a 
rotij^ hay, ended ^enny'jfbdder, for want of suffleienf grass to 
sustain tlMk* beasts in winter, alleged that they did Ibis Ibr tin 
sustonaticeof their beasts and the better increase of fhdir husbands 
TVf and ought ther^ore to be freed from the paymentof tithes; 
tm court held, that this surmise was not sufficient, fer oiie may 
not prescribe in non dfcimtmdo: and in that it is alleged th^ 
bestow it upcHi their cattle there, that it is not any cause of di$« 
charge ; for so they may prescribe for corn spent in their femily, 

Of for corn given for provender to their cattle; whereby no tithes 
should be paid. Cro, Jac. 47. [See h^a, 4.] ^ 

Hay is a prsedial great tithe; and is to be tithed in swathesj [ 468 1 
windrows or cocks, as the custom of the place is. fifo//. 412. 

Of common right, it seemeth that grass is tithable when it is 
put into grass cocks, and not before; for that then the tenth may 
be severed from the nine parts. Wats, c, 49. 

In the case of Fox and Aifdcy E. 1729, in the chancery; it was * 

objected, that the parishioners de jure ought to make their tithe 
grass into hay. But the lord chancellor King declared the law 
to be otherwise; and interrupted the counsel when they began to 
speak to this, saying that all which the parishioners were bound 
to do was to cut down the gtass and divide it into ten parts, a^er 
which the parson was to make it into hay; and that this btad 
been so resolved in a Devonshire case (the case of one Reynolds)^ 

2 P. Will. 520. 

Yet in the notes upon the said case, by the editor, it is ob¬ 
served, that it is called the tithes of hay, and not of grass: and 
so is the aforesaid constitution. (8) 

But whatever the ow ner is obliged to do of common right, the 
custom of every place is to be observed; and therefore, if the cus¬ 
tom be to measure out the tenth part of the grass standing for the 
tithe thereof, and that the parson shall cut and make it, this is 
good [dut see last note"}. And in this and all other cases, when 


(8) Hay is not tithable in the swattli, but must be tedded or ikirly 
thrown abroad from the swartli; and it is afterwards Utjiabyle in a state 
when it is neither grass nor hay, viz. m grass cocks, or those cocks 
into which it is first collected after cutting and tedding. Newman v. 
Morgan^ 1 Campb.205.10 East, 5* HaUivoeUv. Trappes, 2 l.awiU5S. 
2 New. Rm 173. Smiih v. Sambrook, 1 M. 4* 6. 66.70. See infira, 471. 
No action therefore will lie against the parson for not taking away the 
tithe of grass set out in the swarth. Mopes v. Willett, clerk, 3 Esp,N.P,. 
C. 31. Putting it into hap cocks before tithing, can only be done by 
consent. FerLe Bland., ^allcrossv.Jovde, \3 East.R.9S3. A cus¬ 
tom to put it into cooks without raking tound them.isbad. Staugktaat 
V. Hide, Gwm. 506., and other cases. Mirehouse, GO. d*. 2." The'SUb- 
sequent use of hay, by the moutlis of beasts of the plough or jAul, uf 
sheep, dqes not exempt it from tithe. Webb v. Warner, Cro. <A47< ^ 
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the tithe of the p^rass is set fortli, and the owner is not bound to 
make the parson’s tithe into hay; the parson de jure may makp 
the grass into hay upon the land on which it grew (9)) althou^ 
the usage time out of mind hath been to the contrary; and it is 
needless for the puraon to allege a custom for the doing of it. 
Wats. c. 49. ' 

The finding straw for tlie body of the church, is no discharge 
from tithe hay, because it is no advantage to the parson, w'ho is 
not charged with the repairs of the church. Cro. Eliz, 276. (1) 

But a meadow in die parish, of which the parson and his pre¬ 
decessors had been seised time out of mind, was judged a good 
consideration for the parishioners to be discharged of tithe bay ; 
for it shall be intended that it was originally given on that ac¬ 
count. 1 JtolFs A(j}\ 649. 

After- 2. Rolle says, that of aficrmowth, that is, the second mowth, 

mowtb. tithes shall be paid de juie^ without a special prescription to be 
discharged by payment of the tithes out of the first mowth, and 
then it shall be discharged. 1 EolVs Ahr. 640. (2) 
f 469 ] But SivjSimon Deg^e say«, that tithes are not to be paid of the 
aftermaths of meadows; but if the meadow'ing be so rich that 
there are two crops of hay got in one year, there the parson shall 
have tithe as well of the latter as ol the former crop. Deg. p. 2. 
e. 3. 237. 

But if the occupier of the land can prescribe, that in consider¬ 
ation the owner doth make the first tonsure into good and suffi¬ 
cient hay, and set it foith in cocks sufficiently dried, then he 
shall be discharged of the tithes of the nftermowtli; this is a 
good prescription and discharge, by reason of the labour and 
costs he bestowed in making the first tonsure into hay. Eoft. 46, 
47. (3) 

Or if the prescription be, to be discharged of the tithe of the 
aftermowth, only upon consideration that they have used time 
out of mind to cut down the grass of the first mowth, and the 
same to tedd and shake abroad, and the same grass so dispersed 
and cast abroad to gather into wcaks and w'indrows, and put it 
into small cocks at their own costs; this is sufficient, though it be 

(9) South v. Jones, Sira. li. 215. taking a reasonable time to do so. 
3 Buhtr. 836 . Gwm. 421-. 

( 1 ) Scotyv. Baker. 

(2) Grysman V. I.L'wis. Cro. lUiz. Gi6s.676. Margetts v. But- 
chert Gtvw.SSl. acc. Sec cast*', collected, Miieh.Al. 

(3) Johnson y.Aubrey, Cro. EL 660 . Moor. 910. Green v. Austen, 

• Cro. Ja. 116. Anon. Cio. Car. 403. The case of Durrantv. Booty, 
•2 Lutv). 1071,, went so tar as to allow a custom to discharge this tithe, 
where the occupier made the firbt mowth into equal cocks, anti thus 
set them out at his own cxpcncc : but this is contrary to the late rule 
in Newman v. Morgan, supra. 



CUbeis. 

not made into perfect hay. Cro. Jac. ^2. {Ai) [So where the grass 
grew in a wet place^ exemption from payment of this tithe was 
allowed in consideration of its being constantly carried by the 
occupier to a drier spot. (5)] ♦ 

And in the case of Norton and BrtfegSf T. 9 fV., it was said by 
Trehy chief justice, that tithes are not payable for aftermoWtIi 
de jure I and therefore it is but form to lay n custom to be dis*- 
charged of tithes of ailermowlh, in consideration of making the 
former mowing into liay; for tithes [were then considered] pay¬ 
able only of things renewing once in the year. L. Raym. 242. 

[But the opinion of RicharJhon C. J., that tithes shall be paid 
de omnibus remvantihus ct crescentibns appears since to have been 
acted upon (6) except in the case of oSiet-eatage w pastw’e.'] 

3. It liath been said, if a man pay tithes of hay, that no tithes After-«at- 

ought to be paid dejure afterwards for the pasture [by animals] >A 

of the same land lor the same j^ear; for he shall not pay tithes ** 

twice in a year for the same thing: for the alter-pa&ture is 

only the relics of the hay of which lie hath paid tithes before. 

2 Inst, 652. 1 Roll's Abr. 6 tO. ^ 

Nor for agistments in such after-^^/ ass. 1 Roll's Abr. 640. and 
Bunb. 1. 7. (7) 

But, as was before observed, the modern determinations in 
equity w ill not allow of these distinctions; for the aflermowt)i 
or after-catage are undoubtedly purl of tlie increase of that same 
year, («) 

4. Dr. Watson says, the tithes of clover-gross shall go to him CloTer, 
that hath the tithe hay. /rats. c. 39. 

And in the case of Frankljn and 'Fhe Master and Brethren of lucern.] 
St. Cross, T. 1721; the vicar being endowed of tithe-hay, it was 
decreed, that he was thereby intitlcd to clover, saint-foin, and rye- [ 470 3 
grass, which are species of hay that is the genus. Bunb. 79. 

[Clover, tares, vetches, and lucern are tithable in the same 
manner as hay, as well therefore in their second as tiieir first 
crop (8); at least if mown (9), and not depastured, (l)] 

But the seed of clover is in its nature a small tithe. Wats. c.49. CCIotw- 

Thus in the case of Wallis against Pain and Underhill, H. 1738} ^ 


(4) Hall v. Fcttyplace. 

(5) Andrevos v. Lane, Gtom. 473. 

(6) Ibid. 

(7) Smith V, Johnson. 

(tf) This, it is apprehended, is a mistake. See post, Agistment, 7, in 
the note. 

(8) Collyer v. Hovoes, 3 Anstr. 954. Potnfrei v. Lauder, Gum\ 530. 
Wallis V. Pain, Bunb. 344. Witherington v. Harris, Gwm. 584. 

Id) See p. 468. 

(1) See p.469. 
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ft'tjill wad (exhibited in tlie exchequer by the plaintiff WallK, Who 
was teoant or farmer umler tlie impropnator of the gi^t iSthei 
pi. jthe Parish of Frittlcwell in Kent, and insisted, that 
i^ndant Pain sowed a field ^vith clover, which Was cut fbf haj^ 
apd that lie let the aftermath grow for seed, vVhich was ePt ftftd 
threshed for seed, of which the plaintiff ought td have the tithe 
4s a great tithe. Tlie defendant Pain insisted, that he had pakt 
the plaiutiff for the tithe-hay of his clover; and that the aftermath 
i' of clover stood for seed, which was a small tithe, and payable to 
the vicar. And Mr. Underhill, the vicar, insisted upon the tithe 
of clover-seed as a vicarial or small tithe. By the depositions of 
several witnesses it appeared, that the difTereiice between clover 
out for hay, and that cut for seed, is considerable; when made 
iosc ' into hay, it is cut while the giass is green, and fit for cattle to 

I eat; when cut for seed, it stands till the stalk is good for little or 

nothing and the seed is the only thinff of value or regarded. It 
was arguetl for the plaintiff, that clover-seed is in the nature 
of it a great tithe, and thcrefoie due to the plaintiff: for as tithe- 
hay is due to him, the seed of that hay must of consequence be¬ 
long to him also; that where the paison is intitled to titlic-hay, 
he will be intitled to the hay maile of clover as well as of other 
grass: and if to the hay, likewise to the seed. On the othef 
side, it was insisted, that cltiver-seed is in its nature a small tithe; 
that the titlie of no seed was ever lookecl on as a great tithe; 
and as to what is said that tlie stalk and seed should go together, 
it is frequent that the seed or fruit of trees goes to tlie vicar, 
when the tree goes to the parson: viood is always reckoned a 
great tithe, and goes to the lector, unless the vicar be specially 
endowed with it; hut acorns, as well as the fruits of all other 
trees, were always held as small tithes. Lord chief baron 
Comyns delivered the resolution of the court: That by the 
canon law, as long as the distinction hath been made between 
great and small tithes, wliich is as ancient as appropriations 
to the religious houses, who usually engrossed the great tithes, 
but left the small tithes to the curate, all seeds have been 
C 471 3 reckoned as small tithes. I'lie common law seems to follow 
the canon law in this point. And all the resolutions relating to 
tithes which proceed from things newly introduced into England, 
have held them to be small tithes; as saffron, woad, flax, hops, 
[ScecU.] tobacco. As to clover-seed, there doth not appear to have been 
aity express determination in this point: But it is a seed, an^ all 
seeds are mentioned os small tithes. It is true that clover-grass 
made into hay is of die nature of all other grass made into hay, 
and coAsequehtly must belong to the parson, or other who is 
intitled to tithe-hay; but it does not follow, when it stands for 
se^, and is not made into hey, that the seed may not bd small 
tithes. Hape-seed, Paraway-seed, turnip-seed, piiistafd-seed, 



tithes; but if th? hoi*b be growing with other grass md 
into hay, it wpuld be great tithe. And'all t|he Wro^ 
^reed, in opinion, "that the plaintiff’s bill should be d^is^e£ 
l^aron Parker seemed to doubt, as it partook of the natj|r^^ol^ thi| 
St^lk from whence it was taken. 2 Com. Rep^ 6S3. , , , ' . 

«And it hath been decreed, since this case, tliat the seed pf clov^^ 
is a small tithe. J?/<»^34«4. [A. D. 1738.] Poynfret y, Laudei\ 
Qmi. 530. (j?) • ,* 

A modus may extend to clover, although of late only broijg^f 
into England, iff Uie modus be such as covers all tithes of uay» 
Bunb. 20. (i/) 


(x) In Colli/erf clerk, v. Home and Readf SerJeants-Inn-hall, 2dth> 
July, 179f<, the principal question uas, to determine the mode ofl 
setting out the tithe of clover-hay; the vicar insisting that it ought' 
td be Out in cocks or heaps, as common hay; the defendants,tnat; 
it ought to be set out, as they had done, in the swathe. No custom, 
was proved to exist in the parish for setting out the tithe of clove^ in^ 
cocks; and it appeared by the testimony of farmers, that clover-haji 
is not in that neighbourhood made into cocks at all in the ordinary^ 
course of husbandry, unless in wet or uncertain seasons. For the 
plaintiff it was argued, that clovcr-hay was to be considered in exactly 
the same light as common hay. The general rule of law is, that tithes 
sliall be set out at that period when they can first be severed from the 
nine parts, and the farmer is in no case, unless by special custom, 
bound to labour the commodity any farther. But as to hay it is set¬ 
tled, that in general it shall not be set out m the swathe, but in cocks s 
which is an ulterior process {1 Roll. Abr. and amounts to a 

determination, that in the former stage, while in the swathe, it is not 
in a fit situation to be severed : the same rule mu^t apply to clover. 
But it was answered for the defendants, that the reason why common 
hay is set out in cocks, is because that is the best and established 
mode of cultivating the commodity, and the most proper period fbr 
accurately dividing the ten parts; but as there is no such process tu 
ctover, without loss to the fainicr, the rule cannot extend to it. 

And by Macdonald Cli. B. It can never be supposed that, for any 
purpose of tithing, the farmer shall be compelled to introduce apuw* 
common or disadvantagixjus mode of agriculture; but here it is prpved, 
that clover is not customaiily put into any shape analogous to grass- 
cocks, and that in most seasons such a process would be hurtful (o 
the commodity. We cannot, therefore, make any decree which would' 
compel the farmer to a^opt this inconvenient mode of making h$a‘ 
<^v^r-hay. The only othei^ way of tithing clover-hay seems to be in ‘ 
the swathe, which must, thetefoie, be taken as the proper method. 
But as the point is new, let the bill as to this be dismissed without 
oOsts'. ^2Anst*^S\. S.F. Baker'<t, AthiU, 2Ansl.4>9lt But it hao^ 
been since decided, that clover-hay is to be tithed in the eocka, 
not in the swathe- 4>G»oill*1489* ^ 

j(y) In JVood V. Harrisont\Anib. 56$., a modus was lajld for^ 
oad objected to, tbp introduqtiou of clover being of a jn^dfvn 
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t,Ctover^ tareSf vetches^ lucern, or other grasses} cut by an inirtm- 
ment and given green from tlie swathe to animals, e.g. horses, &e/ 
used in husbandry, are liable to tithe, if the occupier have sufficient 
other fodder or sustenance to support his cattle without necessarily 
having recourse to^uch green food. (2) The questions, whether 
there was any other sufficient fodder, or whether the horses were 
used in husbandry, are purely for a jurjTto decide. (S). ** We 

have now,” says Jiichards C. B. “ the law as clear as can be; 
there must not be any other fodder in order to excuse the occupier 
from paying the tithes for green grass and tares which he has 
given to his cattle, admitting tlie principle, that this produce, as 
well as any other produce of the earth, is tithable; so that j)rimd 
facie it is tithable at all events, if you have other fodder. Now 
other fodder means exactly what food means.” (4) It appears 
therefore that a person would not be permitted to cut clover, 
grass, &c. and give it green to his agricultural animals without 
its being tithed, provided he had other food with which to supply 
them at the same lime. In Dorman v. Currey^ the C. B. inti¬ 
mated that a horse einjdoyed generally in husbandry, does not 
lose its exemption by its being occasionally ridden. Subject to 
the above exemption, clover, lares, and grass separated from the 
soil by an instrument, and used green, follow the nature of their 
genus, and are a great tithe; but if separated by the mouth (f 
the animal, are an agistment and a small tithe. (5)] 

5. Rape-seed is a small tithe. (G) It has not been sown many 
years in large quantities in this country. And I do not find or 
know of any judicial determination concerning this particular 
species of tithe. The method of cultivation of rape-seed is this: It 
is sow'n in August or September, and suilered to grow till the seed 
is quite ripe; and then it is cut down, with the greatest care, and 
if possible in calm weather, with sickles, lest any of the seed 
should drop from the pods, and be lost upon the ground. And for 
the same reason it is never bound up in sheaves, or made into 
hattocks; but as soon as may be, it is gathered upon a large 
■cloth, brought into the field for the purpose; and upon such 
cloth is threshed and dressed; and then the seed is removed out 
of the field in sacks or bags. The ripeness of the seed when 

but the court said it was a species of grasSi and would be covered by 
a modus tor grass made into hay; and directed an issue accordingly. 

(2) Mantell v. Paine, Gwm. l.:04. 5 Pr*.362. 4 Wood's D. 566. 
Stevens v. Aldridge, 5 Pri. R. 334. 

(3) See the last case. 

(4) Dorman v. Currey, 4 Pri, R. 109. Dan. R. 201. 206. Wils. 
Each. R. 64. Dorman v. Sear^ and others, 6 Pri. R. 3.38. Dan.'R. 19.5. 

_ (5) ^gdm V. black, 2 Hagg. Rep. 306, 307.; and sec the cases 
cited in notis. 

(6) Robinson y. Brooke, Gmn. 471. 
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proper fgr cuttuig, and the smallness of it, renders this metlictd 
of cultivation absolutely necessary; for if it was to be bound up 
in sheaves, or gatliered into heaps, and then removed in carriages • 

or otherwise out of the field to be threshed and dressed, a great 
part of the seed would be shaken and lost, which would not 
only be a damage to the owner, but also to the land, for th^ f iTS 3 
shaken seed would grow again, and spoil the future crop of 
grain. 

It is usual for the occupier of the land to agree with the owner 
of the tithe, for the tilhc of rapo*seed, at so much an acre. 

It never has been determined, in what manner the tithe of 
rape-seed shall be set out by the occupier of the land, where he 
does not agree to pay a compo-iition for it- But the better 
opinion seems to be, that it should be set out by measure in the 
field, after it is threshed and dressed; as, from tlie manner of its 
cultivation, the owner of the tithe cannot sooner remove it from 
Uie land, and as he has no right to enter upon the land for any 
other purpose than to take away his tithe, whicii in this case 
is not capable of being taken away before it is threshed and 
dressed. 

6. Woad growing in the nature of an herb, the tithe thereof 
is a small tithe: as was agreed by all the justices, in the case of 
TJdal and Tindall H. 1 CV//\, Cro, Car. 28. 

7. No tithes shall be paid of tern. 2 Inst. 652. Fern. 

8. It is said, that for heath, furze, and broom, tithe shall be , . 

paid; unless the party set forth a prescription or special custom, 

that time out of mind there hath been paid milk, calves, or other " ' 

tithes, for the cattle that have been kept upon the same lands; 
in which case they shall not pay tithes. God. 413. Gi6s. 608, 

[But gfu. see IV. 6.] 

Also if they be burned in the owner’s house kept for husbandry 
within the parish, they may be discharged. Wood, b. 2. c. 2. 

Boh. 53. But otherwise if sold. Boh. 53. 

So in the case of and Harding, M. 12 An. It was ad* 
mitted, that no tithes are due for furze spent upon the premises; 
but for furze cut into faggots and sold, it was decreed by the lord 
chancellor Harcourt that tithes should be paid. Vin, Dismes, 

Z. 31. (7) 


(7) Thus a prohibition was granted in a suit for tithes of broom, 
heath,furze, and fern, where it was suggested that defendant kept a 
house of husbandry, and used the broom to burn, and the furze to 
make pens on liis ground for sheep, {Dr. fValis'a case, 3 Keb. R, 635.) 
the tithe owner having thereby procured uberiores decimas, on which 
principle alone the occupier appears to be exempted from paying 
tithes on articles otherwise de jure tithablc. Rooket v. Gomer^thaU, 
LUt. 367. 
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III. Agistment or pasturage, 

1. Agistment is the keeping or'd^stnring sheep,-and'^ofr 
any kind of cattle, whether beasts or horses: And ibo titbe-of-^ 
^istment is the tenth part of the yalue of the keeping or deptah*) 
taring of such sheep, beasts, and horses, as are liable to pay it< (8^ 
And it is so called from the French geyser^ gister^ [Jaeere] to lief; 
because the beasts are levant and couchant, that is, lying 'dnd 
rising. 

2. In the case of The Vicar of Kellington against The Master 
ami Fellows of Trinif ij College and others^ the vicar being itititled 
to all the small tithes, claimed by virtue thereof the tithe of egist«> 
Ricnt. And by the lord chief baron Parker : There is no doubt 
at this day but that agistment tithe is a small tithe: and tho 
same was decreed to the vicar accordingly. 1 Wilson, 170, (a) 

3. This tithe, being the tenth part of the value of the produce* 

of the land, is due of common right; because the grass which is 
eaten is dejure tithable, and must have paid titbc if cut when full 
grown. L. Raym. 137. 2 SalJc. 653.(1) 2 Inst. 65 1. 

4. The general rule is, that this tithe is to be paid for beasts 
agisted for hire; or for dry or barren cattle, that do otherwise 
yield no profit to the parson: and m>t for cattle which are 
nourished for the plough or pail, and so employed in the same 
parish ; because the parson hath tithe for them in another kind. 

2 Inst. 652. Deg. p. 2. c. 5. 

But if a foreigner that lives in another parish depastures 
ground with cattle bred for the plough and pail, to be employed 
in a foreign parish; he shall pay tithe for the agistment of such 
cattle Deg. p. c. 5. L, Raym. 129. (3) 


(8) Btfum \. Booth, 2Pri.R.267. Ellis \. Saul, I Anst.R.6$2f 

Scarr s. Trill. Coll. 6 id. 761. 1145. 3 Anstr. R.760. Hicks* 

Woodson, 2 Salk. 655. I Ld. Raym. 137. 

(9) Scarr v. Trin. Coll. Cambridge (1796), S Anstr. R. 760. 

(z) In the case of Illmoyonrth v. Ltigh, which was a suit by the 
vicar for the recovery of agistment tithe, the court admitted the 
books of lessees of the rectory, containing entries of the receipt of that 
tithe after the determination of their lease, to support the claim of 
the impropriator to thatspedcs of tithe. 4 GvMl. 1615. \llerhage does 
iV>t €9- vi termini mean agistment; therefore the showing an oid grant 
from the crown of “ herbage” is not sufficient proof of title in persons 
claiming under the grantee the tithe of agistment; but the vicar was 
decreed ^titled to an account of agistment tithe, shewing (hat he 
alone hdd taken the other small tithes. Wood B. dissentiente. Scott V* 
Lavason, 7 Pru B. 267* And sec S. P. Byum V. Booth, 2 Pri. R, 231.j 

(1) Comb. R. 14.3, Hicks v, Woodson, Vrok El. 446. Pory v. Wright, 
Hardr. R. 184. Monday v. Luviie, Moor, 454. Seld. c. lhS28. 

(3) Scovoles V, Lotother. . 



Also if the same cattle are turned off to be fatted, and are 
grazed, there tithes of agistment shall be paid: since they are no 
^y'b^eficial to the parson in any other tithes^ (a) And soTof 
after they have become barren, and are fatted for. sale. 
Qiik^6760 {TYooikg-ttoattle reared for pail or plough, opr^ovnr 
reserved ft>r calving in the same parish when dry, snail bob pay* 
this ti&he»(4)] .-n l u"f 

t.Thellke is/to be said of horses; that while they are keptfoTi 
the use of husbandry, no tithe shall be paid: but if horsea’be> 
kept ibr sale, * or to carry coals, or for the like offices which are 
profitable to the owner, and not profitable to the parson, 'tithe 
shallibe paid for them. Gi6s. 676. [1 JRol. Ah. 646. Heg. tv 5.( 
249. i*'a<ry Vi Lojigt Cro. C. 237. So horses kept in one farm 
and Used occastdffmUy, but not habitually, on another in an' ad^' 
joining parish, dfe within the general exemption of animals used 
in'husbandry, (5)J 

But saddle-horses shall pay no tithes, no more than cattle:for 
the plough and pail, or cattle killed for the use of a man’s own* 
family; in respect of the profit that otherwise accrues to thn, 
parson from tliese. Btmb. (6) 3. 3. 1 Roll's Abr. 641. 

But if they be horses of travellers or others taken in as guea^ 
horses; it is agreed by all, that tithe of agistment is due, because 
no profit otherwise accrues to the parson from them. Gibs, 682^ {b) 
[This tithe is payable in proportion to the value of the pro¬ 
duce of the eartli eaten on the land by animals paying no other 
tithe, though they are not a year on it. Tiius sheep brought into a 
parish after shearing time, and sold or killed unshorn within the 
year, are liable to it (7), and sheep whicii have paid wool tithe 
are only exempt from it in the year in which wool tithe is paid. (6) 
Where a succession of sheep have replaced each other on the 
same land, the paying wool tithe at shearing time on as large 
a number ns have ever been on the land at one time, will not 
exonerate from paying litlie on those sheep which in the course 
of the year have been sold or removed. (9)] 

In the case of Thorj* and Bendlotves (I) in the exchequer, 


(«) {Edmond v. Sand^s, or] Sandys v. Eastmond, Shots. CAs. in P. 
192. [(»«»». 558. Willis \. Herbert, 3 Wood's Z). 199.] 

(♦) Jnon. Hetl* R. 100. Holbeech v. Whndoocke, Hardr. R. 184. 
(51 Pdexsood v. Button, ^Anstr, R. 498. See Dorman y.Curteyt antet 
(6) Undertmod r. Gibbon* 

(4) [jOuHbMy. Etiersley^ Ilardr.35. 

{7)'Smith r, Johnson, utem. 607* Hotses v. Carter, 2 Anstr.SOO* 
Bsnnet v. Peart, 4 Wood. D. 236. But see Poorv. Seymour, Bunb* Rk 
$13. Oold'6 case, Aikbl. 149* ^ 

• > (^) Roi. Air. 647. /• 20. Com* Dig* tit. Dimes, (H A)» ; > 

(9) Bateman v. Aisttome, Qian. 1048* • . 1 ^ 

(1)3 Wood^s D* 38. Gwm. 899. 
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T. 1762. Thorp, as rectoi* of Houghton in the county of iDur- 
ham, hied his bill against Bendiowes (amongst other things) for 
the tithe agistment of his coach horses, suggesting that the horses 
were not kept for pleasure only, but that the defendant mode a, 
profit of them, by employing them to fetch his coals at ten, miles* 
distance out of the parish, and in leading manure, bricks, and 
wood from the parish of Houghton to tfie defendant’s lands in 
the parish of Darlington, which is the next adjoining parish. 
Which fact was proved in the cause. The defendant by his 
answer insisted, that the horses were kept for his coach, and for 
pleasure only, and were not liable to pay any tithe tor agistment, 
as barren and unprofitable cattle. The court were unanimously 
of opinion, that coach-horses were liable to pay tithe of agistmenV 
and decreed the defendant to account for the same, and to pay 
the plaintiff his costs. 

5. It hath been said, that if a man pay tithes in kind to the 
parson, for his lands, fieeces, and other things, going and arising 
upon his pastures, wastes, or other lands, he shall not afterwards 
in the same year pay tithes of agistment for the .same pastures, 
wastes, or other lands. 1 ItolVs Abr. Gtl. 

But in the case of Coleman and Barker^ E. 1726; where the 
suit was for the tithe of agistment of sheep which were depastured 
on turnips remaining on the ground unsevered, it appeared tliat 
the defendant had paid tithe wool, and after shearing time fed 
his sheep with turnips, by which they were bettered five shillings 
a sheep; and tithes were decreed lor the depasturing of those 
sheep. Glib. F.q. 11. 231. [Gzvm. 665.] 

And the like was decreed in the case of Szoiiifen and 11. 

1731, Bunb. 314>. For in such case, the sheep being turned 
off, to be fatted, cease to be profitable to the parson in any other 
way. (c) [And this, though turnips are cultivated to improve the 
laud for corn, thereby giving iiberiores decimas (2): so if they 
are folded to manure the soil, and are led with turnips or vetches 
on land which has that year before paid the tithe of hay (3) or 
of com. (4) For tithes arise de die in diem (5); and as the tithe 
owner is entitled to a tenth of the produce of the land, he is 
entitled to a new tithe us often as there is a new increase. (6) A 
composition for tithe of turnips, whether pulled or eaten qffi where 
neither party considered it as an agistment tithe, is no evidence 
of perception of that lithe. (7) 


(c) S. P. Amh. 149. Gold\ case. {^Baker v. Svoeett Bunb.90,'\ 
Coleman y. Barber^ Gwm.QQd. Daniell v.l'ujffhall, Gtom. 53*7• 

(3) Howes V. Carter. 

(4) Bordley V. Timst 6’W7W.540. Hall v. Filter, Gwm,6Q6. 

{5) 2Ves. S^ Bea.335. 

(6) See Mirehouse on Tithes, 47,48. 

(7) Garnons \. Barnard, I Anstr, It. 320. 




Where sheep are fe<l in common fields belonging to taio Dueinoiw 
parishes, and yean and are shorn in one parish only, agistment 
tithe is due to the tithe owner of the other parish: for the 
s^istor might have sheared a proportionate number of ewes, and lambs and 
let them yean in that parish where the agistment tithe is claimed. (8) 

the parish in which the common lies is not clearly known^ the ®'^’ 


owner of the animal (2 & 3 Ed. 6. r. 13. § 3.) must pay agistment 
tithe to the tithe owner of the parish wherein he lives. 

In Micklebnrgv. Crisp. (9), where a large common extended 
itself into different parishes, and by custom the owners of the 
cattle fed thereon paid tithe of such feeding to the parson of the 
parish in which they respectively lived, and not to the parson of 
the parish in which the cattle occasionally fed; this was held a 
good custom. 

Tithes of commons appendant or appurtenant to farms belong Of com- 
to the tithe owners of tlio-»e parishes wliere the farms lie to which 
they are appendant or appurtenant, being parts of them and pass- appurts- 
ing incidentally with them. (1) nantto 

The rule is otherwise of commons in gross. (2)] 

6. The tithes for depasturing unprofitable cattle ought to be ri&hes. 
paid by the occupier of the ground, and not by the owner of the Or in gross, 
cattle. Jiunb. 3. (3) • By whom 

For it is not due for the cattle, but for the produce of the 


ground on which the cattle arc depastured, {d) 


(8) Hatjield v. Raivling, Gwm. 1030. notis. See Gtom. 1027. 

(9) 2yiro. C. C.4t4. 

(I) Lambert v. Camming, Bunb. R. 138. Gwm. 647. Eiherington v. 
Hunt, (jrwOT. 1598. Ellis v. Fermor, Gwm. 1022. 3 Wood's D,39\. 


See ante. III. 10. 

(21 Fox 6 case, Ilil. 4. Ann.D. R.in Error. Gwm, 1027. 
(3) And it iiii^ht be impossible to find the agistor or ownei; of the 
animal. Lanrkin Wilde, Foph. R.\2Q. Freem.R. 329. Pothiil v. 
^May, I Bulst. R.lTl- Hampton v. Wild, Cro. J. 430. See Pory v. 
Wright, Hardr. R. lS4t. contra. But this is otherwise when commoa;are 
depastured. Fisher v. Leman, Bunb. R. 3. in notis. Pory v. Wright, 
Hardr. R.\3^f. 

(rf) 1 Freem. 379. Fisher \. Leman, 9 Vin. Ab. 38. Bunb. 3. Willis 
V. Harvey, 2 Rayner, 570-, where this doctrine is illustrated by the fol¬ 
lowing calculation: A farmer breeds an ox, and when three years 
old sells him to a grazier fur ; the p.irson is not entitled to 14s. or 
the tenth part of the carcase, but to the tenth of the produce consumed 

bu the animal: he must therefore be paid thus : 

^ Keeping. Tithes. 


What is the price 
of keeping the 



1 0 0 

1 15 0 

2 5 0 


0 2 0 
0 3 6 
0 4 6 


£5 0 0 


0 10 0 



In what 
manner to 
be paid. 
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7. This tithe has this peculiar difficulty attending it, 
cannot be taken in kind. For as it is no otherwbe cut or seyored 
than by the mouth oS the animal, together with the othe^ 
parts, and consumed at the same time, the person to whon^it,iSi 
due can only receive the value of it. (4) , 

And it hath been said, where there is no special custom to tlie| 
contrary, that if this tithe be paid for guest cattle taken in, th^> 
tenth part of die money received is payable for agistment^ ijf ibr- 
the owner’s cattle, then the tithe shall be according to the value 
of the land, after the rate of two shillings in the pound: for that 
they cannot otherwise be valued, or accounted for, because the 
profits of the lands for wliich they are paid, are received by the 
mouths of the beiists. IJ'iatf. c. 50. (e) 

But this way of estimation, according to the v,alue, is only for 
convenience; for the tenth part of the produce, and not a sum 
of money, is undoubtedly due de jure. 

And this way of valuation, according to ihe pound rent of the 
laud, cannot be any certain rule, especially where profitable and 
unprofitable cuttle are depastured together; it being impossible 
in such case to adjust or ascertain how much of that rate, of two 
shillings in the pound, the unprofitable shall pay. But in all 
cases, the lithe of ugistiueiit of barren and unprofitable cattle is 
to be paid according to the value of the keeping of each per 
week. And the value of the keeping of a sheep, beast, or horse, 
upon any particular lands, is as easily ascerlaiticd, from the 
usual prices given for the depasturing of such sheep, beasts, and 
horses }icr week each, in that parish or neighbourhood, whether 
profitable cattle are kept at the same time upon the same lands 
together with them or not. (5) 

And it frequently hnppens, that the same lands pay several ^ 
tithes in the same year. As suppose an occupier of land mows 

(4) This tithe is always pecuniary, and cannot be specific. It is 
the only tithe in the kingdom which is not specific. Chapman v. Smith, 

2 Ves. R. 506. 

(e) 35.184. liunb.l. 

(5) It would seem that the improved value of the animal cannot be > 
brought into the estimate ; for this tithe is not for the animal, but for 
the value of the tenth putt of the herbage eaten by it; where cattle < 
are fed on oil cakes no agistment tithe is due, and their improvement 
cannot be estimated. Ellis v. Saul, 1 Anst. R. 342. Again, though 
one shilling and sixpence, {Johnson v. Firebrade, Owm. 6(30.), or two i 
shillings in the pound {Holbeech v. Whadcocke, Hardr. 184.), of the 
ytarly value of the land., seem to have been allowed, an annual pay¬ 
ment of two shillings for agistment was rejected in Startup v. Dod* 
detidgei Gtom* 587; for the quantum of rent is not within the conu« i 
sance of the tithe owner; and this mode of payment leaves ihe' < 
occupier power to diminish his rent by paying so large a fine that he 
would thereby get next to nothing. 



riny of his latids in July, and pays the lithe of the hay in kind. 
At the proper time he tutus feeding beasts upon the eddish or 
afteNgt^ss, which must pay the tithe of their agistment during 
the titoe they are kept hpon it, according to the valuo-or usuu 
price of the dcpasturage of such beasts per week upon siieh 
eddish Or after-grass, in that parish or neighbourhood. After 
th^ eddish is consumed and eaten up by these beasts, othet bfit^ 
ren and pnprofttable cattle are put and kept upon the same latfd 
during the winter; others again, for the spring eatage; which* 
must pay the titlie of their agistment during the time they have 
been so kept upon that ground, according to the value of the 
keeping of every such beast or horse per week, upon such lends 
at that time and in that state. So that here the same land pays 
three or four different tithes in the same year; which is contrary 
to the doctrine generally delivered in all the old books, that the 
same lands shall not pay tithes twfee in the same year, 

8. In Smith v. Boodiffl 11. 1717; the barons were of opinion, 
that a modus of one shilling in the pound tor pasture, according 
to the value of the land, was a void motlus; as is also a modus 
of one shilling in the pound, according to tlie value of the rent. 
B/mh. 20 . 

And the like was adjudged in Harrison v. Sharpe^ T. 1724. 
Tlie same being no other than payment of a part for the whole. 
Id. 174. 

' (g) But that agistment tithe is not due for nfterpas/urage, [where 
the lands have been mown the same year, and paid tithe,] see ante, 
p.469. Green v.dlist in f Yc/v.SG. ‘2Insl.652. 1 Roll.Ab.6il.lBatchelor 
V. Smallcombe, (//. 1S18.) fi Madd. R. 12. See all the authorities coU 
lected from Chapman v. Keep in 1742, Gwm. 779., to Ellis v. Saul, 
supta, in 1790.] For agistment tithe is not the tithe of the increase 
ot the cattle, but the tithe of the land or herbage ; which having paid 
tithe of the hay, shall not pay again in the same year. Bunk. 7. 
Therefore no agistment tithe is due for cattle fed on ou cakes, &c.; not 
can this tithe be demanded on 3 Ed. 6. c. 13. § 3., which enacts, that 
*< all and every person which hath or shall have any beasts or other 
cattle tithable, going, feeding or depasturing in any waste or common 
ground, whereof the parish is not certainly known, shall pay thdr 
tithes Jbr the increase of the said cattle, to Uic parson,&c. of tne parish 
where the owner of the cattle dwelleth.” Ellis v. Saul, [Gwim* 1S26»] 

1 Austt 832. [This distinction between aftcr«nm/4 and a&^t-pasture 
is accounted for by Mr. Mirehouse as follows t In the former case 
when each increase is cut, the soil may be said to be thereby again 
deteriorated, and the tithe owner less likely to have the full benefit 
of the following year's produce; in the latter there is no deterioration, 
but the luid is benefited by the feeding, and the succeeding erep 
thetvby rendered more sweet apd profitable.] 
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IV. Wood. 

1. In the case of Hicks nud Woodsont i/. 8 & 9 W., it is said, 
that wood is not dejure titliable, l>ecause it doth not renew annu¬ 
ally; and that tliercfore in libels in the spiritual court for wood, 
they allege a custom. Although it was said, that the practice 
of the spiritual court at this day is otherwise: but the court did 
not regard that; for Holt chief justice said, that they made 
stones, gravel, and all things titliable. L, Itaym. 137. 2 G.o6. 

And prescriptions of non decimando tor tithe wood have often 
been allowed; particularly in the wilds of Kent and of Sussex: 
which seemeth to suppose that it is not due of cotninon right, but 
only by custom. Gibs. 686. 

But in the case of Jordan against Colley and others^ Ft. 1720: 
Op a bill by the rector for tithe wood in the parish of Little 
Wenlocke in the county of Salop, as it had been time out of 
mind paid in that parish, against the defendants, as vendees of 
Sir William Forester: the defendants in their answer say, tliat 
no tithe hath been paid for this cojipice wood culled Ilolebrook 
coppice, when felled betbre, and that they never heard that any 
tithe or modus had been paid ibr wood in that parish. It was 
insisted upon for the defendants, that tithe wood was not due of 
common right, and ihereibre that the proof lay upon the plaintift'; 
and that it was only founded upon a canon in bishop Stratford’s 
time, and therefore that the defendants need not allege any 
prescription or custom by way of exemption; But it was an¬ 
swered for the plaintiflj that occupiers must always set forth an 
exemption. And by the court: The defendants ought to have 
shewn some exemption ; and there is no instance, that a parish 
can prescribe in 71 om decimando for titlie wood ; wilds and hun¬ 
dreds are upon another consideration. — But note, says the 
reporter, although the court decreed against the defendants, yet 
it doth not seem to have been yet certainly determined, that tithe 
wood is due of common right. Bunb. 61. 

But in the case of Boulton and Hursler, T. 2 G. 2. 'I'he jdaintiff, 
having libelled in the spiritual court for the title of sylva caedvuiy 
the defendant moved the court of king’s bench for a prohibition: 
And the suggestion was, that they were timber trees, and of 
twenty years’ growth. It was urged further, that the court might 

f rant a prohibition even upon the face of the libel, because the 
emand is set fortli generally, and therefore must be intended 
that this tithe is due of common right; whereas the right of 
titlije wood is only by custom. And that was the reason given 
in the case of Hick v. Woodson (6), why a hundred may prescribe 
in a non decimando of tithe wood; for as by custom it grows due, 

(6) 1696, 2 Salk, 655. 1 Ld.Raym, 137* 



by custom it may be made not due. But the court said, that 
this reason indeed was laid down by the judges of this court in 
that case; but they said, this has never been allowed for law by 
any of the other judges of Westminster-hall. And it certainly 
is not law : for tithe is as much due of sylva ccedua by the law of 
England, as any other lithe whatsoever. And judge Reynolds 
said, This may evidently be shewn not to be the reason of this 
law in relation to hundreds; for if it was, the same reason would 
prove that every private man may prescribe in a non decimando 
of this nature. And for this reason, and also because the de¬ 
fendant in the spiritual court had not alleged in his plea there 
that the trees were of twenty years’ growth, a prohibition was 
denied. 1 Batnmd. 71. 

2. That wood is a prsedial tithe is plain; but whether great 
or small, hath been a question between the parsons and vicars: 
and it hath been resolved, that if a vicar be only endowed with 
the small tithes, and have by reason thereof always had tithe 
wood, in such case it shall be accounted a small tithe j otherwise 
it is to be accounted amongst the great tithes. Deg. p. 2. c.l .— 
But this doth not alter the (juality of the tithe : and the vicar’s 
having received it, may he evidence of a grant thereof having 
been made subsequent to tlie endowment, although such original 
grant is now lost; but it is not evidence that wood in itself is a 
small tithe. (7) 

3. By a constitution of arclibishop Winchelsea: Tithes shall 
be paid of trees, if they be sohl: Which Lindwood explains of 
Jarge trees, which bear no fruit, and being cut down are not fit 
for timber, but arc used for fuel.. Lind. 200. 

And by a constitution of archbi->hop Siratford: Forasmuch 
as divers persons do lefuse to pay tithes, Nvhich are notoriously 
due, of their sijlva cadua, and of the wood thereof being felled, 
which things do not require so much labour as the fruits of the 
ground; and think that they lawfully refuse the same, because 
they have not paid tithes thereof in times j>ast; and withal do 
render it doubtful what shall be deemed sylva ccedua: We do 
therefore declare, that sylva ccedua is that which, of whatsoever 
kind of trees it is, is kept on purpose and is mature and fit to be 
cut down, and which being cut down springs again from the 
stump or roots; and that the titlie ought to be paid thereof as a 
real and praedial tithe; and that the possessors of such'woods 
shall by all manner of ecclesiastical censures be compelled to pay 
the tithe thereof when cut down, as of hay and corn. Lind. 190. 

4. But, by the statute of the 45 Ed. 3. c.S. it is enacted as fol* 

(7) And it seems de jure a great tithe. Reynolds v. Greene, Gwm. 
1573. 2 Bulstr. R. 27. But wood used as fuel by the farmer in his 
house of husbandry is a small tithe. Lagden v. Ftade, 2 Hagg, R. 
fSQ7» 
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[45 £d. s. ibivtth 1 . At the ^omplftint of the great men sod 

by their petttioo» that whereas they sell their gneat 
qf the xOge twentyyeurs^ or of greater age, to merd[)ai)l»'-td4hiit^ 
G^wn profit, or in aid of the king in his wars, {mrsons and vieanH 
^holy ehurch do implead and draw the said merchants 
spiritual court for the tithes of the said wood in the naoie of tklt^ 
word called s^lva ccedtia, whereby they cannot sell dteit^'wSoiAs 14 
the very value, to the great damage of them and of the reallK^I it 
i^ ordained and established, that a prc^ibition in this easdahall^ 
be granted, and upon the same an attachment, •hatfo^beea^' 
uaed before this time. ' * r* 

,. 5, The wood intended in this statute is sudi as'ii^ fit fisr 
igg of houses and ships; and therefore without doubt k* ccm^ 
prebends oak) elm, and ash; but it hath also been'*adjudg«il>eo 
ijlJOLude beech as timber, in Buckinghamshire and some>o$hc» 
such trees.] counties, where better timber is not to be Imd, or is very sc^e! 

£ .^d’tbose trees are free not only as to the trunk of timbeb*'^t 

ajjso as to the bark, root, and gerrnins that grew upon the anflietiC 
stqpk (1); and it is nut material, how oft or how seldoni the 
l^aoohes thereof arc lopped, because being once free di^y' are 
idjvayf free. 2 Inst. 643. < > 


No tithe 
of wood for 
tiniber. 
[trees, and 
what are 


•T' S 




(8) Gros bois here signifies specially such wood as either bo^h 
. ' h6en, OP is, by the custom of the country, timber; and all such woofl, if 

\o years or more, is free from payment of tithes, 

ladu. 1 642. Fox v. Thexton, 12 Mod. 524. 

9 (a -(9) Cherry, holly, aspen, horse-chesnut, lime, walnut, and willoW- 

4nc.a are by the custom of tlie country in many places titnbei*.' 

[ e^lui J^jfehouse, 77. and see tit/ra, 488. 

,[!) For they were said to he parcel of the inheritance, and tberc<- 
fpre not tithable. 2 Inst. 643. But this doctrine is now overttiiwed * 
as to germins growing from stools of trees entirely cut down:, for 
there, no tree being left, the wood becomes an entire new waQ4« 
Great part of the underwoods of the kingdom arc germins from pucli , 
stdols ; and if not tithable, the clergy would be deprived of the tithe 
of many underwoods. Walton v. Tryon, supra. Amler v. Jackson,' 
S Wood's Dec. 225. WaMbank ▼. Hawmrdt 3 Wood. 512. Tiii5 is ‘ 
now quite settled, from the^opinion of Lord Ellenb. in Fotd v. ttaesieri 
4i ^ S* Il» ISiOt The question was, whether oak wood of > more 
tbqu twenty years’ stfinding, growing, not from acorns, but .from .old'' 
Btoyla whic^i belonged originally to trees which had stpqdimocf thiM>. 
twenty years, were so clearly entitled to an exemptiu/j by; , 


rdfaisit»4ge; and cOuld not therefore comprehend gern(ithiciA''b^fW'' ’ 
tlptnim was atafutably jgros dost, not the wood growing from tbe'etbaf ^ 
on wMch the gros boss once stood but stands no longer, or the get* 
min^spri^ijjg from the rooj^ of .what onee tl^ root gf.ggm 
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it ibfitli been idao fcsdhi^edy diat oek wider fiv'eiity 
bniitg^&r tjoiberiin tune to come^ eholl not {my tithet loiid ' ^ 
tJIkM tboufl^ it stands tdl it is rotten, and unfit not only for tini- 
b4i»V but wr ali nmnner of uses, except the fire, it shall be pt{» 

^ihaged u{xmi this general maxim, that once discharged and 
atufaya disdiarged. 1 Roll’s Ahr. 640. [Ram v. PatersoHi Cr&, 

£1. 1»77' Brook y. Ro^rSt Moor, R. 908.] 

But in the case of Ruc'kle and Vanacre^ 1692. Upon a bttl 
finr tkhe wood in Erith in Kent, about twenty years’ growth, {lart 
used for timber, and part made into billets and faggots; it was 
resolved, that the lost shall pay tithes : fur the trees being abovu 
twenty years’ growtli alone will not privilege them, but the use. 

And the same resolution was in tlic case of Acton and Smitk, ' 
which was reheard and reviewed; and of Franklin and Jones, in *«3 

the year 1694; and also in the case of Cowper and iMi/jield, 

99. 

And in the case of Gteenaimy and The eatl of Kent, H. 1704; C 4f81 ] 
timber trees above twenty years’ growth, cut and corded for fuel, 
and the bark stripped from the same, were adjudged to pay tithes, 
as well as underwood; but that no tithe was due for such wood 
above twenty years’ grow th, nor of the bark thereof, which was 
not corded. Dui^). 98. 

But, finally, in the case of Walton and Lady Mary Tiyon, Dec. 15. [Lops, 
1751. (2) The plaintiff brought his bill, as rector of Mitcham,. 
in Surry, for the tithe of the tops and lops of old pollard oaks, 
ashes, and elms; and of the tops, lops, and bodies of beeches.— trees, ara 
Mr. Wilbraliam argued for the piaintii!‘: The tithe of wood is 
certainly payable; and the law as to this is now pretty certaiii. ** * 

The 45 Ed. 8. is an explanatory law; and all lops and tops are 
titbable if the tree be under twenty jears’ growth. Before the 
statute of syhva cccdita, all were tithable; but by that law it is 
declared that all timber trees should be exempt: and the reason 
is plain; for timber trees yield but one profit, and that but once in 
a century; and therefore as it was so Jong before the owner had 
a profits that wood was exempt. But eyan by this act it was n6t 
meant that the whole tree was exempt; the body only, not the 
to{]s and lops were so. Since this ac^ the courts have gone so 
larv as to exempt all parts of the tree: and eVen germinsIVofn 
these trees have also been determined to be exempt. After thm, 
tlM^ courts endeavoured to bring it to some rule; and the buyers 
wete alwt^s to pay the tithes. Afterwards, the courts held, that 
tr^ jfot converted to the use of timber were tithable; and on 
th^Sdluu cases have been determined. As the case of Man aoefr 
Samaiottf 2 J^ownl, 94. So the ease cf Hawes and CormeaUt 


Chilli/. 927. Kadti^oBrOoky, Rogers, Oo.J. 100, 1 RoU*^^^ 

640. 
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.l,Lev. 189.; where it is said, tliat woxid, or fire<wood«,thovgfa 
of twenty-five years* growth, sbalj pay tithe when felled, ^>p 
in the case of JRapIej^ and Livydy all wood for burning was 
hpld tithable. In tlic case of Briggs and Mariifh B. 6 'JVif 
n bill was brought by the plaintiff, as lessee of the reetpry of 
.Bromley, in Kent, for tithe wood made into havings: Tlte dfi>- 
{] i s’ ^ fendants by their answer insisted, that ojd pollards an4 dptaydiB 
paid no tithes; but notwithstanding this, the court decreed, an 
account and satisfaction to the plaintifi’ for them.. The courts 
seem to have gone a step further. 'I'liey have had regard to the 
use made of the wood, and not to the age of the pollard: namely, 
what w’as used I’or timber, and what lor fire-wood; the former 
f 482 3 was held to be exenij)!, the latter to pay tithes. And jigrecable 
to this was the case of Grre/mic’/ry and U'/je cm I of Kent, before the 
lord chief baron Ward. The bill was brought by the plaintiff* 
as vicar of Walford, in Herefordshire. The defendant insisted, 
that no tithes were due of such wood as was above twenty year.s* 
growth. A cross bill was brought. And on hearing, the court 
declared, that the plainlilf was intitled to the tithe of all wood 
above twenty years’ growth ns w'cll as under, which w^as corded, 
but not otherwise. But it may be objected, shall tithes be so 
uncertain, os to be determined by the use of them ? I answer, 
that in many cases tithes must depend u})on the use of them. 
As in wood, if it is made into havings for firing, it is tithable; 
if to make fences, it is not so. iio if one fats cattle on land, 
agistment is due for them ; so if he keeps cuttle as barren, tithes 
are paid: but cattle kept for the pluugii are exempt, and even 
tliose reared for the plough are exempt. These are all estab¬ 
lished cases, and do not want any confirmation, 'fhe case of 
Brool' and liogcis. Moor. 908., is very ('xpress, tliat if timber is 
lopped before twenty years’ giowtli, tithes should be paid of the 
loppings. And if these trees in question have been constantly 
cut, aud tithes have been paid of them w ithout any contradiction 
(as now is in proof), why is this not an eviilcnce that these trees 
were cut before twenty years’ growth, and so out of the statute 
of ^Im ccedna ? And this presumption may more naturally 
arise in this case, for the falls here happen but once in sixteen or 
twenty years; and one of the plaintiff’s witnesses speaks to tithes 
being paid ol* these trees forty-five years ago without any niolest- 
•ation whatsoever; aud there is not one witness produced for 
the defendant, who will \cuture to swear, that every one load of 
timber was cut without paying tithes: and if that be tjie Case, 
the natural presumption Is, that this wood is tithable: for it has 
paid titlies, as long as memory can go back. As to the beech i if 
it he timber, as insisted upon by the defendant, Uien it comes 
within the statute of ^Iva aediia: and this matter must be Iric^ 
if tlie parties think it worth their while tq dispute it. —»■ By 





Mr. Solictdi'-general for^the defertd^nt: The '<^e&tion now ^at 
is, whether the td^s and loj^'s cUt from trees nbove twenty 
years* growth are liable to pay tithe if cut in order to be used as 
And this is a question of a very extraordinary nature 
indeed, and contrary to both old and modern law. For ifo 
{ioint Was ever laid down more clearly, from the time of Ed Wald 
the third to the present time, than this, that tops and lopS'bf [ 483 ] 
trees above twenty years* growth are always exempt: and tWe 
reasbn is, when once it is privileged, it always icinains so. 'JPhe 
case in Moot'. 908., cited for the ])laintid‘, is cxj)ressly for the de^ 
fendartt; for that particularly states, that if not cut within the 
twenty years, then it is exempt. And so have been abundance 
of other cases. And how can the light of the pardon arise frorti J 

the use of the thing? How is it po'^sible for the parson to 
know the owner’s intent.'’ The right therefore ought to coiW- 
mence from the time it is cut and seveicd. The c.iid of Keit^% 
ctvse does not prove the present distinction. For that proves, 
that the trees themselves were in (juestion; and nothing at till 
was said of the lops and tops. Ik sides, they were not pollatds 
or dotards, but young oaks. This proves that all trees cut down 
and used for fire would be liable to tithes. But this proves too 
much. But there is a note on the back of Mr. Brown’s brief in 
that cause (which I have), that settles what this caSe W'as: He 
says there was positive e\ idence, that the trees corded had grown 
from stems of old w ood, and w as formerly coppice-wocHl; and this 
will niter the case greatly. The case ol Layfiehl and Copper, 7'. 

1698, was on a bill for tithes oi lops and tops of timber trees; the 
defendant insisted, that they were the product of beech and ash 
trees; he admitted, he did convert them lo hiel and coidw’ood; but, 
in regard that they weie above twenty gears’ growth, insisted, that 
they w'ere exempt: By the decree, an account w'as directed for 
wood in general; and exceptions were taken to the remem¬ 
brancer’s report, that ho had taken no notice that these beeches 
were some thirty, some fifty j ear’s giovvth, and were timber, 
and therefore exempt; and of that opinion was the court. In the 
case of liibnj tmA lluxhy^ H. 1721, the bill vvas for tithe of 
coppice and other wood: The defendant insisted, that he had 
felled several timber trees of twenty jcais and upwards, and had 
dug up several roots, and made them into stacks, and made 
the tops into faggots; some were used for repairs, others for 
fuel; and as these were all alxive the age of twenty years, the 
body with all the rest are exempt ft*om paying tithes by law: and 
it was decreed, that the plaintiff should have an account of thb 
titlie wood, except for the tithe of oak, ash, and maiden treeis 
of beedi proceeding from stools above twenty j-earsf grOvltfr: 

The application thereof to Judy does not make the tHfthrefide. 

But it is objected, that iv must be fjresumed these trees ctoNkr iti 
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qwntiofr vere cwt before, (tiveBiy.,y€tor4Tf{rpwth& 
adror bad the privileges IBut es that iisj «ot cd^ge4lit^ W9 
biU* it cgnnot be presumed. As to the beech* if jQ 9 l>ittfid .^.i£ 
touet be'tmd,-—«—By the lord Qht^ieeUqr Hafu/ww^^f .'Khw 
lithts demanded by the biU< tu’e of two sofl#; i;Qpe;r^i>dt 
of dd pollard oaks, aslies, and eltm} secondly, b^h 
bdd^'and branches. The princbnal quesd^ ariHoa.OH 
and lops of okl pollard oaks, and the rest, (There U no dil^hranw 
jotppiiic of fact. It is admitted on both sides, that^difred^ Aq 
OQppice~fVood in this gi'ound; that they arc ancient ptdl^rdc s,.4n4 
80 to the beeches, that they arc of twenty years’ growth end 
wardiif and the greatest part of them was cut and nnule isttp Wdet$ 
aud sold tor fire, except a small pai t of them which was qsed 
for posts and rails. The plaintiff has proved, that at two former 
bills, tithes were set out and taken of this wood, the one in 17JL^i 
the other in 1728 . On the other hand, the defendant Ims pot 
proved any fall when tithe was not paid; but has proved, thatiiu 
these two fails the family lived in Northamptonshire, and kpqw 
poUiIng of their being set out and taken, and that no other wood 
W the parish does pay tithe, or ever had paid. The plaintifjT 
has founded his right on this ; namely, the usf' and application of 
the thhigv of which tithe is demanded: But Uiough tins be 
the general right set foith in the bill; yet if any other Hgbt ap^ 
pears,, the plaintiff will be intitled to an account. This is a 
question of very great consequence, both to tlie owners of woods 
and to the clergy also; and has been argiieil, both from 
and authorities. And upon the icuson of the thing, it has beep 
said, that there is no more reason why tithes should not bo paid 
of wood, than of any other product of the eailh, for it annu/ftim 
tenavat. But this proves too much; for according to this 
reasoning, all wood in geneial would be liable; and though 
tbis.do^ annuatim creiciiCi >et it does not anmiaitni reiwvar^ft at 
eoimnoii law coppice^wood is subject to titlics, though it dpeS'Pot 
[ dSj* unftuatim retumate j yet in its natiiio it ought to pay; for it is oaf: 

Under a certain course of yeai's, aud is looked upon as an ordinary 
stated'renewal, like the case of saffron : but of timber trees, the 
stated rule is otherwise: there the law does not wait fur a stated 
nourse of felling. It was fiiitber reasoned for die plahuii)^ .tbajt 
lhe,lops and t(ti)s of {milords are tenancy p^'ohts: But diis 
rule of tithes; and varies in diflcrent counties; pud, would ^^^ak? 
the a^r of tithes very npeertaio; and in many jdaceif the pf 
^mi trees are allowed to tenajnts fin- dr€»-w'Oiod,t end jjfet s^h 
[ 485 3 luveri^ tithable. It was fwther said to bca'easonabje,.^^^ 
(fAn and appjfoalion should detei mine ^Jheth^c thu thin^,Hre[s 
,titb^ew not; dmtas a,coi>pife is .so,it ie.jfeJlsioRftht 

'diatjany lOChercwood# nottiqibeA ¥> 

goee to tbpiquestionf pykint i^ue 
31 X 



imuld be a very datige^oire innovation: the snbfieqtienA 
of the thtn^, as ft does dot Mter tbe Atttui^e, canndt give a tith** 
M)le't{uidity which it had not before; if it conld, why not vice vertd 0 
thlti; is to say, if wood not timber sfaoaid be applied to the uSe of 
tiihber, why shoAtd not such use exempt it from the fMiyment of 
tidies? This was never beard of, yet it is equally reasonable/ It hr 
Stdd, there'ai^ certain cases, where the use and a}'>plicatibn of thd 
thil^ ehail ihake it tithable; and there will ap}>ear no greater tnv- 
eereiinty in one case tlmn in the other ; as for instance^ vtood^cnt 
to'be tiuirned ih the house of a parishioner, this was said to be 
not tithable: but that b not true, unless by custom ; fbr it was 
Otherwise determined in the case of Norton and FermcVi Cro. Cket* 

) 19. It Was said also, that cattle for the plough and pail are not 
tithable; so there t!ie use determines: but this is not a prtedild^ 
blit a mixt tithe, which tbe parishioner is not obliged to set 6at 
ht a particular place or time; and the parson receives it in an* 
other manner by taking the tenth part of the profits. In ntaiiy 
Casea it is impossible to say, to what uses the wood may be ap* 

S Hed; the owner may sell it standing, the buyer to cut it^^^and 
’ so, how is the intention to be known t And m many couiities 
where timber is very plentiful, there it is often cut down and used 
as fuel; and if the use and application was to pievail, it Would 
make two different common laws of tithe, and this without any 
custom. The taw for tithes of w ood is a positive law; to witj 
<hat of all timber trees of 20 years’ growth or upwards, whether 
timber by law or custom, no tithe is to be paid, either of bodies 
k>ps, or tops. It has been much controvei ted, whether the sta* 
tote of cfcdna is a new law, or only declaratory of tile com^ 
tnon law; the Utter is now the settled opinion; for the words of 
the statute are, it hath been used of old. In the statute, the wood 
i!s particularly mentioned, and its age and growth: but not one 
word is said of the use; and the opinion of all the courts upon 
the construction of this statute has been, that where the tree Is 
timber, by law or custom, of 20 years’ grow’th or upwards, it is [ 486 3 
exempt. And in 2 Inst. 642 , 643 ., the rules are very particularly 
laid down. These rules have not been contradict^, except Sti 
the Case of germins that came from old stools^ and which ia the 
^se of most coppices in England. Bat It is asked, what difiba* 

^ce is tliete, if genttirts gww from trees entirely cut dow^, ir 
fiyrtu trees that have been Topped ? I answer^ that the difTeretioe 
^ gi^cjai:; 'fbr in the ease of germins that oome from stools, He 
4rtie t^eihalns frdm: whence the privilege is derived ; but kt the 

oFlops hhd tops, the tree remains, and so does tbepriviktfl. r ^94 ^ 
I home rioW* to consider the tace cited against this doctrine by 
dduHsel *fof tlid'plaltifrfll ‘Tlie'CBse of Man wad« 

dppUcdble to'thepteeemi Cfure< > 'Hhecaaieibf 
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though above 20 yenr^’ growth, shall pay titties; and so poh* 
“ lards of above 50 yearsBut this is very short and itnpeiv 
fectly stated, and is not supported by law at all; and by report 
of the same case in 1 Su/. it is saul, that the wood was coppi<^e^ 
wood; and by the determination, most probably it was so,'and 
therefore proves nothing for the plaintiff. But it is sakh thereto 
no difference between pollards and underwood, for pollards ajid 
not timber; but I answer, tliat pollards having gained this privi¬ 
lege always retain it; and the bofltes of pollards may serve to 
many uses as timber doth; and if dotard trees are privileged, 
much more ouglit pollards. The next case cited was that of 
Briggs and MatlDi, which was on a bill for lops and tops of old 
pollard and dotard trees, luul an account was accordingly di¬ 
rected: But on what this was founded docs not appear, nor 
r *' whether tliesc pollards were under the time of privilege or not; 

and what make*) this case the inoie extraordinary is, the decree 
s in the case of Northhy and ('olhv in the very next term, and it is 

‘ directly contrary; and tin* only way of lecouciling these two 

^ cases is, that in the fiist case it mu-t ha\e appealed that the 

pollards W’ere cut before 20 yc.irs’ grow tli. Ch eenaU'oy and The 
eml of Knit w’as the next case, and most piincipally relied on; 
and the ground of this decree was, that all wood, even above 
20 years, that was cut and couled, should be tithablc; and goes 
further than any case before or since: but the lord chief baron 
Wal’d in that case was of a cjuite diffei’cnt opinion, and made a 
learned argument against the decree; but the other three barons 
t 487 3 differed from him; therefore I observe, this w'as not a uniform au- 
tliority; and I think the chief liaron Ward’s was the best opinion: 
baron Brice’s reasons in that cause do not satisfy me at sill; when 
he was considering the statute ot'si/lxn cadua, he said, tluit ancient 
statutes must be consti'ued according to the intent, and not liter¬ 
ally ; and that great wood does not m its strict sense m^an trees 
of this sort, but such wood as is applicable to large buildings; 
which is in effect to say, that a tree which in its nature is tim¬ 
ber, yet if it is not large, and is applied to firing, shall be tithable: 
another ground that he went upon was, the statutes relating fo 
the rules of felling of wood; but these are rules laid down only 
for the prescrv'ation of timber, and cannot be applicable to tithes 
that are demanded of them; and upon the whole, this determin¬ 
ation is directly contrary to all the other authorities; for there is 
4 tem^ constHutuniy and that cannot be departed firom; and I 
, wiLyay further, that there has been no precedent since to fi^ow 
as to that case of Bibcy&wd Huxleify that is rather against 
. it. If these trees now in question vyerc lopped and made pol¬ 
lards before 20 years’ growth, and so have continued to be lopped, 
then they will be liable to tithes: But this is a question of £)ct 
proper to be tried, being too much for me to determine upoi; the 
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evi4ei)ee jiQw laid before the court: I tiiii mdier inclined to dituk 
that they were not, for the plninthF himself in his bill has stated 
tltaip to be ancient pollards and large. The second xjuestioa 
relates to the tithes of beeches, both bodies and branches: and it 
not disputed) but that this wood is above 20 years* growth i 
mid then the matter of fact must be tried, whether it is tcmiben 
by the custom of the country: And if so it will be exempt} 
Qtliei'wlse it iniKst pay tithes, (h) 

[After all, it must needs be dilFicult oftentimes precisely to 
determine the age of onk&, ashes, and other trees; which spring 
frequently from seeds shed upon the ground, of which no account 
is, or can he, kept by the owner or any other. In many places 
where wood is plentiful and grows freely, it is the custom to esti* 
mate the same by measuring round the middle part of the tree: 
mid if it is inches in circumference, it is deemed of 20 years’ 
growth; if under that measure, it is accounted underwood.] 

6. Of wood not fit for timber, tithes shall he paid. As jof 
hazel, birch, willow, [sallow,] white thorn, holly, alder, maple, 
asp, hornbeam (3), and such other like tree* of base and inferior 
nature, and unfit for buildings: of these tithes shall be paid, 
though they be above 20 years’ growth. 1 Hairs Abr. 640. 

Yet the scarcity of other limber (as hath been said) and cusi- 
toiu of the country to put such trees to the uses of good timber, 
may free them, being of twenty years’ growth or under, from pay¬ 
ment of tithes; as hath particulaily been adjudged of [beech,] 
asp, cherry-tree, and other like trees, in Buckinghamshire: so 
of willows in the county of Southampton. Sec atUe, 480. tu 
Wood growing in hedgerows is not exempt by the custom of 
a parish from tithes. Mantill v. Paine, 4 G-joiU. 1504. 

7. And if a man cut down a coppice wood, and thereof pay 
his tithes, and afterwards before any new branches spring out, he 
grubbeth up the roots and stiibbs of the wood, he shall not pay 
titltes thereof; for tiiat they are parcel of the frank tenement, 
aud not annually renewing. 1 MoWs Abr. 637. 

8. Also trees cut only for mounds, plough gear, liedgkijlf, 
fencing (4), fuel, maintenance of the plough or pail, are >TOt 
titbable. 2 Inst. 655. [^GouliL Ji, 9.3.] 

(A) S. C. Amb. 130.; where it is said that the oak pollards were 200 
yeafs old, and that the court afterwards, at the desire of the plaintiff, 
dfrected issued. These, according to the opinion of Lord Haretmclce, 
se<dm to have been — 1. Whether the oak and ash pollards were 
lop][^d before they were twenty years old. — 2. Whether, time out 
of mind ill the parish of Mickleham, beech has been deemed timbeh 
(3) But in IlarberTM case, 3 Rep, 12. 2 hist. 642. this opinion of 
Pki'^eny in Sole^ v. Molins, Plowd, R. 420. was held not to be law. 

i'4) H^stv, liardifig, 499» Croncher't, Collins, I ^aund. 

R, 143. 2 Inst, ^2. H, 83* Anon, 1 Vent, R, 75. fVaU, (Jl, jL. 

54^. 
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For mak> 
ing bricks. 


19 to be'all^gfid* «iidt abeolutiily, Uiat 1;^ tbti'latfto|7l^ 
fand, wood so applied shall not pay tithe r bitt 
that the person iiath aoi«eicoasideration‘fov<i4 <nr at least tfiutthe 
Ikoufle i» for maintenance of! husbandry^ by reasdn oC whishlrtiiet 
IMraon hath more pleaitifol tithes»i By which rble^ if aiinafl.famklt 
^ Jioufle of husbandry with lands, and demising the laodsiXMtt 
aervefcb the house; tithe of fire-wood ia pa3i9ible* Gtbs* fiMb erit 
^ JPor osiers employed in hurdles for sheep, no'tithefdbaU: bw 
paid. Gibs.eSif. t 

IQ. If wood be cut to make hop-poles, and so empld^edy ^no 
tithes are due, where the parson or vicar hath tithe hepsiuJifoaAl 

< K * 'i ' 

< 11. If a man cut down wood, and burneth it to makabriokf for 
the reparation of his house within the parish, for the habkation 
of himself and his family; no tithes shall be paid for thist kfas- 
much as the parson hath the benefit of the labour of his fhmdlyL 
liJSblCs Abr. 645. [jTkornhiirs case, HetLli. 93.] i - * 

But if a man cut down wood and burn it to make bricks'for 
the enlai’gement of his house within the parish, more than is ne¬ 
cessary for his family, as for his pleasure and delight, be 9hall 
[ 489 ] pay tithes for this. Accordingly, where the plaintiff in prohiba- 
n tion had affirmed, that he burned it for the reparation and en¬ 

largement of his house, generally, without saying for the necessafy 
habitation of his family, a consultation was awarded ; for the 
court said, that by this surmise he might build a castle, and yet 
pay no tithes. 1 J2o/rs Abr. 645. 

[The subsequent use of the article of wood seems in these 
instances to determine its liability to be tithed: a propositioh 
calculated to produce great confusion in the law of tithes. (See 
per lord Harduicke in Walton v. Tryon, ante, 485.) And perhaps 
these discharges from payment of tithes in consequence of the 
subsequent use, can only be claimed on the principle of speobl 
odstom operating by way of exemption in respect of some satis- 
foction to the tithe owner, which it lies on the parishioner eta 
sbem (5) A Custom to be discharged of the tithes of wood used in 
husbamiry houses, or rqiairi^ fences on the premises, may un¬ 
doubtedly be good. (6) But in JUigden v. (7) it is said 
any custom of exempting wood used os fuel by the fermer In Jbui 
bcMise of husbandry front tithe (which is a small tithe), ist stHo 
iisomiJuris, and requires to be established on the fuUestevidencai^ 
12. If a man pay tithes for the fruits of trees, audbftsrwanib 
ept ^omi the same trees, and maketh them into billets or ^ 
r.4. tithes for the bi^efe or 


i 1« 


Jjf. < 


Fruit- 

trcM. 


ratrn 


L\ - 


(5) -Nfiirttmv^Fiantier, Cra. Can 113. 

(6) ti 1 iD,468. 

(7) 2 Hagg. R. 307. - ‘ 




tbiit 'Is » mw ^JScuftir rjc^jyMQs^l 

i ^Ws'Abri^e^lt (i) ' " »n 

)<U$('rCi!kiicditiin|!^Qumri«^ or «reo9 >tt'imspltiTit«4 
x«it)lMf«d)^thlit ^hoM the ownen dog them vtpt and maifo proAo^f 
tileriy.'isnd'isiild them in tmother perish^ tithe should fo«>pftid[ 
tbereoi^e^imd if dt« omier sells them, and pulls them up^hiifide}^ 
thedi#ner''slihll pa3^*the tithes; but if he sell them poiMi<!ttfca^> 
tni abekiiei^ <1110 vendee shidl pay the tithes. Gtbs. 689^ 884. 
God. 431. '* . vijf| 

>l 42 iWl|ea'’Wood is tithable, it is set out while standlngj^by 
th»ihnthr(aere, pole^ or perch; or when cut down, by the teihw 
faggot or billet, as the custom hath been. PFood. b.2. c.2, Ot^ 
if^tborebemo custom, then the general rule seemeth to be, so 
soont as the tenth can be severed from tlie nine parts. 

Where a wood is cut, consisting of the loppings of great trte^ 
and of anderwood, and the proportion on one side or the othoff 
side is so small, as not to quit the charge of separating; i8.ii 
snd, that the whole shall pay tithe or be discharged, accoidlng 
as the greatest pait is tithable or not tithable. Gt6s. 667. * 

But this can only be an argument of convenience; and cannot 
in any respect alter the nature of the tithe. j 

13. Of underwoods sold standing, the tithe shall be paid, not 
by the seller, but by the buyer. God. 45.5. Deg. p.^. r,4. 

, But if a man sell wood to another, and the vendee burneth it 
in his house: in this case, it is said, that the vender shall bo 
charged for the tithes, and not the vendee; for that no tithes ara 
due tor wood burned in one’s house. By the civil law, it is said, 
that the parson hath election to sue either of them: but this is 
against the common law. 1 liolVs Ahr, 656. > 

fin short, the matter seemeth to be plainly this: That he shall 
pay titlie, to whom the other nine part& belong when the dtho 
beromes due.] ’ 

" 18. A prescription by one, to pay but three fertbings fbr^the 
dthe of all willows cut down by him in such a paiibh> was tiet 
ciared to be ill; because if lie cut down all the willows of othae 
men too^ only three farthings should be paid for all i but to hsru 
prosaribed for all willows cut down upon his own land, 'Wdnld 
Isahre beeoE good. God. HO* ^ 

‘ 'it* is a aastoni in some places, to give an heartl^)CnBy fetf 
jeatovebs burnt; by which they are free from the tkhe of wood 
bimit fob'fuel. Boh. 57. {B) I ' 

fK- ^ - 

Hardr. 380. and Eq. Ca. Ah. 366. [Gwm. 515.]; by which authorities 
it does not appear to ha tnatefiMl whethfer the trees were sold and 
transplanted in theiBdiho pwrifo 0r another* 

(8) Mitehouse on Tithes, 82. v. - . 'i ' 
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V. Max and hemp. 

Flax hath been adjudged to be small tithe; and so to ton¬ 
kin ue, notwithstanding its being sown in large fields. Gibs. 680/ 

Concerning which, by the 11 & 12 fK c. 16. [continue 
6j4. c. 28 . made perpetual, 1 G. 1. s/.2. c.26. §2.] it is enacted 
as followeth: Whereas tlic sowing of hemp &n(\.Jlax is and would 
be exceeding beneficial to England, by reason of the multitude 
of people that are and would be employed in the manufacturing 
of those two materials, and tlieiefore do justly deserve great 
encouragement; and whereas the manner of tithing hemp and 
flax is exceeding difficult, creating thereby chargeable and vex¬ 
atious suits and animosities between parsons, vicars, impropri¬ 
ators, and their parishioners: for remedy whereof it is enacted, 
that every person who shall sow any hemp or flax shall pay to 
the parson, vicar, or impropriator, yearly, the sum of five shillings 
and no more, for each acre of hemp and flax so sown, before the 
same be carried off the grouiul, and so propoi tionably for more 
or less ground so so\mi; for the recovery of which sum or sums, 
the parson, vicar, or impropriator, shall ha\e the common and 
usual remedy allowed of by the laws of this land. § I. 

Provided, that this ‘<hall not extend to charge any lands dis¬ 
charged by any modus dednuntdi, ancient composition, or other¬ 
wise discharged of tithes by law. § 2. 

VJ. Madder. 

By the same rule that the tithe which proceeds from things 
[ 491 3 newly introduced into England hath been adjudged to be a small 
tithe, the tithe of madder may be deemed also a small tithe. 

Concerning which, by the 31 G.2. c. 12. (which was in force 
for fourteen years, and by the 5 G. 3. c. 18. is continued for four¬ 
teen years further,) it is enacted as followeth": Whereas madder 
is an ingredient essentially necessary in dyeing and in call6d 
printing, and of great consequence to the trade and nianufacUires 
of this kingdom, and may be raised therein ecjual in goodness, if 
not superior, to any foreign madder; therefore, for the encour¬ 
agement of the growth thereof, it is enacted, that every person 
TOO shall plant, grow, raise, or cultivate any madder, shall pay 
to the parson, vicar, curate, or impropriator of the parish br 
place, the sum of five shillings an acre and no more, and so pro- 
portionably) fo of all manner of tithe of madder; for the 
recovery whereof, the parson, vicar, or impropriator, shall have 
thd common and usual remedy allowed of by the laws of this 
re^m. $ I. 

Provided, that no madder shall be carried off the ground on 
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wliich it grows, bctbrc piu'ment of tbe wid sum herein directed 
in lieu of tithes. § 2. 

<,Provided also, that this shall not extend to charge anyliutids 
discharged by any modm decimancii, ancient composition, or 
Other discharge of tithes by law. § 3. [Expired.] 

VII. Hops. 

Hops pay a prsedial lithe; and regularly arc accounted amptig 
small tithes. God. i 14<. 

Thus in the case of Franlhjn and The master and hreihren (g^ 

St. CrosSi T. 1721; the vicar being endowed of small tithes, it 
was decreed, that he was thereby intitlcd to hops, being a small 
tithe, though of growth since the endowment. Bunb. 79. 

Tithes of hops are not to be ])aid till after they are picked, and 
before tliey are dried ; every tenth measure. Bunb. 20. {V) 

In a late case (/), Mr. Chandler, planter at Maidstone in [ 492 ] 

having set forth the tithe of his hops by the tenth pole unpicked^ 

Mr. Bliss the impropriator brought this matter before the cour| 
of exchequer; where, after long debate of counsel on both sides, 
and reading three former decree-., the court again declared tliis 
method of setting forth to be illegal. 

And, finally, in the case of IVallon and Tijers, May 17. 1753. 

Mr. Tycrs having planted a considerable number of acres with 

hops in the parishes of Mickleham and Darking in Surrey, of 

both which parishes IVIr. W'alton \^as meumhont, offered to pay 

him after the rale of 20/. an acre for the tithe thereof; which 

Mr. Walton refused. Whereupon Mr. Tyers gave liim notice, 

that on such a day he would begin to gather his hops, and would ^ 

regularly set out every .tenth hill through all his hop plantations 

os the tithe tliereolj by severing the bind of the hops from the 

soil, and leaving the same on the poles; and that he would in 

tbe same manner daily set out the tithe of his hoiis, in ordtr that 

Mr. Walton’s agent might be present at tlic respective times pf 

(I') Bliss V. Chandler^ 2 JVaod’s 2). 1IG. Sledman v. Lye^ 1 'tfd. 

Ilatfm.50\!. \ Roll. Ab.^^\. ' 

It has been held — 1. That where the parson bad tithe hop^, [ltt»d 
tithe of syhm ceedua,'} no tithes should bo paid for the poles which 
were used in the hop-yard [because the tithe of the hops is increased 
by the uao of the poles]; and a question arising, whether the parson 
/bbould have tithes of the bark of the poles, the bark being sold; 
h|y hechmcrct he should: but the chief baron and the other Ijofqffs 
e contra, for the poles being privileged, the bark shall be sp tpo. 

Batev. Spacking, Bunb. 20. [2 IVood's Dec.87-] 2. That for fuel sp^t 
in fire to dry hops, tithes should be paid; because the parson haot ho 
benefit by that, the tithes being paid before they were dd^d. 

1 IVuem. SS'l*. ‘ 

(/) Aano 1720, according to Mr. Rayncr. Litrod.xw. 



init th6 dthe, and might caii'y f^way the sattie inf dite t{M0« 
Mr, Walton said, that this method of tithing was new and 
trary to law, and that he would not take the tithe in that' inkn*> 
ner; but that he expected the whole crop should be gath^fetih* 
and afterwards measured in baskets, and that every tenth basket 
of hops, after being so measured, should be set out for the tidib 
thereof. This Mr. Tyers refused to do, and proceeded nccofdin]^ 
tP his notice to set out the tithe in the manner above mentioned f 
leaving every tenth hill iingathered, having cut or severed front 
the soil the binds or stems on which the hops on every such tenth 
jjjn grew; and renewed his notice daily whilst his hop-gathering 
eontrnued. Mr. Walton did not meddle with the tithe sfa set 
out; and after the ho})s had continued for some months upon 
the poles on every tenth hill as al<)resaid iingathered, and so 
became spoiled and rotted, Mr. Tyers brouglit an action for 
t 493 ] damages against Mr. Walton, forasiniicli as he was thereby hin¬ 
dered from dressing and cultivating his hop plantations. Upon 
this, Mr Walton filed his bill in the exchequer against Mr. Tyers, 
thereby insisting, that the maimer in wliich Mr. Tyers hatl set out 
the tithe of his hops, by leaving the hops on every tenth hill, knd‘ 
severing the binds from the soil, was not a proper method for 
setting out such tithes ; but that the titlie of hops ought by law 
to be set out after the same are picked from the bind or stem. 
And, on hearing, the court declared, tliat the method of tithing 
hops insisted on bj" tlie deftndnnt in his answer, is not a good- 
setting out of the tithe of hoj>s; but that hops ought to be picked 
and gathered from the binds, before they are tithablc. Mr. Tyers 
appealed to the house of lords; setting fbrtli, that the manner of 
setting out the titlies by the admeasurement of the hops in bash^^ 
would be very prejudicial and inconvenient to both partied, as 
the hops by that means would be necessarily bruised, the'floWM' 
and condition thereof hurt, and the hops thereby very much 
damaged; that it hath been usual of late years, for hop planters 
to direct their gatherers to jiick or assort their hops into diflcrent 
pokes, according to their different degrees of fineness and colour, 
to wit, the Jine and the h'fmn ; and such assortment is the most 
material and expensive part of the manufacturing of hops, thrice 
as much time and expence being reijiiired in picking and asseki- 
ifig hops into two different parcels, as is necessary in picking 
tllem into one poke when first gathered; and that it is unretiSon^ 
aT)le, that persons claiming tithes should have the benefit of this 
of the manufacture ot hops, which costs about an aord, 
without making any allowance, or contributing any share 
^itpenct ; and praying relief, for these (amongst other reasdLi): 

There'is no positive law, to regulate the manner of ttth{i%^ 
hops; neither is it fixed by immemorial usage or custom; the* 
determinations of courtr'^atiti^ thereto liave been various; and 



(hat mana^r pf Utliing spem^ mpft. jost arid 
w^hj 4 % both the les^st prejudicial to the ownei't aad most beri<M 
tti.the parson or impropriator. ^Secondly, The man^ep 
i|^«ted,on by the respondent by picking and then 'Setting onfi 
dthephy admeasurement in baskets, is so very detrimental,tp 
th^ planter, that it must inevitably be the ruin of the pli^ntalifOnr 
of hops, the ejtUivation whereof is of extensive benefit ,ta>^thi|» 
king^lom: The method insisted on by the appellant is urideniahl^ 
and e^juitable, not liable to any fraud whatsoever; n^erea$( 
the methotl insistetl on by the respondent is avowedly oppressiyf; 
and injurious, in no wise productive of any benefit, or preventive 
of any fraud. —»Mr. Walton, the respondent, hoped the decree 
would be affirmed, (amongst otiier reasons) for these following; 
First, Tlie setting out tlie tithe of hops by measure after they are 
picked from the bind or stem, is the fairest ami most equal' 
method, and liable to the least inconvenience; whereas tho 
metliod of tithing contended fur by the appellant, by every teitth 
hiU, would be liable to great fraud, inasmuch as the planter of 
hops would have a right to set out for tithe every tenth hill to bo 
computed from the place he began at, and he might any year 
determine before he manured his hop ground where he would 
begin to set out the tithe, and thereby would certainly knpw 
every tenth liill through the whole plantation, and might neglect 
to manure or improve them so much as the other hills, which 
would be unjust ami unreasonable. Secondly, The method of 
tithing contended for by the appeliiint, would give occasion to 
many disputes and contro\ersies; as the hops growing on onQ> 
hill are apt naturally to intermix witii the hops growing on the 
hills adjoining, so that it is? scaice possible to sever the one from 
die other iiitire; and tlie owner of tithes, or his agents or ser¬ 
vants, exercising the riglit of entering Into the hop grounds, and 
pulling up the planter’s poles, must frequently furnish matter 
for suits and \exalioiis, which would be inconvenient both to (he 
owner of the tithes ami the parishioners. Thirdly, The appel¬ 
lant hath not made tlie least proof, that the tithe of hops wss 
ever set out before they were picked from the bind or ster%. cur 
that they were tithed by the tenth hill (which is the method ^ 
tithing he contends for); but on the contrary, in many instanees, 
where the method of setting out the titlie h<4)s has been disputed 
rbrought h) question, it has been uniformly determined ^nd*’ 
qd^dgedj aller solemn argument, tluit the tithe of hops by law 
ought ,to be set out by measure, after they are picked from tha 
bjii^lor stem. And the decree was affirmed by the lords.' («^) 
y P the case of Knight v* Hnlsei/^ the court of K. B. held, 
can vary tl^e ru% tliat tli/p tithe of hops must 
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forth qfier they are picked from the bind: for the eultivation of 
hops was introduced witliin the time of legal memory, and cdil- 
sequently a contrary custom [c. g. to set out the tithes by tlwi 
tenth row, or by the tenth bill where the rows arc unequal, lenv- 
ing the binds uncut, and the poles standing,]] cniitiot be supi^orted-* 
Tne judgment was aflirmed on np})cnl to the house of idrd^^ 
7 Term Rep. 86. 2 Bos. 8f Pul. 172. 8 Bro.P. C. (ed. Tomlhts) 293ft 
See 1 Cumph. C. N. P. 308.] 

There can be no modus for tithe hops, because the court will 
take notice, that hops have not been nncionl, but used in beer of 
late times only, being first introduced into England about the 
year 1524. (0) Yet a prescription to })ay ‘•o much in lieu of all 
small tithes, may include hop', and other such small things which 
have come in use of late years. Ifals.c.'^O. Bunb.20.{\) 

t 3 VIII. Roo/s and garden herhs and seeds ; as turnips, parsley, 

cabbage, saffron, and such lihc. 

IGniitch Out of gardens is paid tithe of all garden herbs and jdants : as. 
lit<rU3and parsley, sage, cabbaju^e, turnips, saffron, and the like? which are 
planik] small tithes, and may be demanded in kind. Biinb. 10. 

[Poutoes.] So are a small tithe; and, consequently, due to the 

vicar, where he is endowed of the .sm.nil tithes: and when ga¬ 
thered, the tenth part must he set out. 

[Turnips.] So f\\so turni 2 }s {2), which, when pulled, ought to pay tithes, 
though never so often sowed, and though upon the same land. 
As in the case of Benson, impropriator of Ih-omley St. Leonard, 
Midddlesex, against Hatlins and other'!, JI. .3 (i. The court de¬ 
clared the tithe of turnip^ to l>e due fo/ies cpiolies, though .severed 
never so often in tlic same jear. 

M. G G. Croxo, tenant under the cliurch of Ilochostcr of the 
tithes in the hamlet of JModingham in the parish of Chippinhurst 
in Kent, against Sfoddarl. The court declared that lithe of tur- 
nip.s sowed after corn, ami eaten by unprofitable cattle, to be 
due; though it w'as urge<l to be an improvement of the land, 
and that the parson has the benefit of it the next year. (3) 

■ (9) Chapman V. Smith,'Givm. Sol. 2 Fes. .506. Co ouch v. Risden, 

1 443. Oeev. Peardi, 1 H’ood. Dec. 386*. but .see 7 T. Rep.SS. 

(1) Hops and clover. Green v. Au.\len, Liittv. 1071. 

(2) The words “ gardens, curtilages, and altarage” iu an ciidow» 
^ent, will not give the vicar the tithe of 2 iotaloes and tnmips, or of 
any other article not know'ii in England at the time; but where thero 
has been a general perception of ail small tithes by the vicar, a sobi 
i^quent endowment will bn presumed of small tithes of every sort, for 
usage is the broad ground of presumption in favoiu* of the vicar’s en¬ 
dowment. Williams v» Price and others, 4 Pri. R. 156. And see per 
Graham B. 2 Pri. R. 450.a 

(8) Bordiey v. Tims, Gwm. .540. f/all v. Filtz, Grow. 606. 



. T. 9 0« Uof^wood, vicar of Eridf in Kent» against Itaibim* 

The court declared ttthe to be due of turnips sowed after corn in 
the same year, and fed upon on the land by barren cattle. 

So ill tlie case of Smtij^n and Digby, H, 1731; it was declared 
by the court, that where land is sown with turnips after the corn 
is cleared, and fed with .sheep and barren cattle, tithes shall be 
paid of such turnips; although in this case it was insisted upon 
for the defendant, that the soil in that county, to wit, in Stafford¬ 
shire, is dry and saiuly, and that this method of husbandry im- 
proveth the land, so that the plaintiff had thereby better tithes of 
corn, and had before received the tithes of lambs and wool of the 
sheep so fed: But the court ovei rulcil this defence, and said it 
amounted to a mu dechnaudo as to turnips. Bunb. 314. 

That is to say, if the cattle are fed upon the turnips iinsevered 
from the ground, an agistment tithe shall be paid for such cattle: 

But if the turnips are severed from the ground, then the tithe in ^ 

kind of such turnips sliall be due from the severance. ( 7 /) 

[Tithe ol'judafoci, aiul tmmps should be set out in any state in [Setting ' 
which the tithe owner can arrive at a fair comparison of his pro- outtitijp^* 
pprtion, As the occupier is not obliged to bcMow' more labour 
than the nature of the thing requires for the tithe owner’s be- 
nefit(4); if the farmer does not put them into heaps for himself, j 

it might be hcltl that he need not do so for the tithe owner (4); 
but it seems the fairest way to set them out in heaps of equal size 
on the sjvot where they are dug, and not by ridges, furrows, or 
tenth roots, w'hich may la* uncqu.il. The occupier is not allowed 
to bring them home, and there measure them for the tithe 
owner. (.>)] 

Action on the case against the }iaisan for not taking away the 
tithe of fuu/ij}. alter they had been set out. The turnips had 
been drawn to feed cattle, and every tenth turnip was thrown . 
aside, as drawn, on a lidge opposite for the parson. The ques¬ 
tion was, whether ific tithes weie piopeily set out ? The parson 
contended that the tin nips ought to bo set out iu heaps, or at 
least gathered into licaps h)r him. A motion was made for a 
new trial; and it was hold, that if the farmer put them into heaps 
for himself^ he should do so lor the parson ; but if lie did not do 
so for himself, he need not do so for the parson. The rule of 


(77) Enihardv. Bfoxi'ii, Bowsitig, and others, in the exchequer, 
Hd, 9 ex. licg.Lib. The del'ondant Dowsing admitted that he 
had several roods ot turnips; but suid« that he sold none, but fed his 
cattle therewith, and that the plaintiff ought not to have tithes for the 
same; that he had tithes of calves, and other tithes of cattle. Bui 
the court decreed an account of the tithes of the turnips severed and 
drawn. [See ante, 47/).] 

'* (4) JVcsuTtjo/i V. iMotgan, 10 Ea^t, 11, 12. Blanepv. Whitaker, ibid, 
(5) Beaumont V. Shdeot, Gum, 915. See id. 1101. 
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law was-, that things should 4>e tithed as soon as they were in a 
proper state to be tithed. The same was tjtie case widi hay and 
corn. Rule for a new trial was discharged. (6) 

I'lobacco.] If tobacco be plmited here, tlie tithes thereof arc small tithes. 

Gcdb, 366. 

[Saflfron.] Saffi-oti also is titluible, though gathered but once in three 
years. Wood. b. % c. 2. 

And it is a praedial small tithe: for where the parson had the 
great tithes, and the vicar the small, and a land which had been 
sown with corn was sown with saffron, the tithe was adjudged to 
the incar as a small tithe, notwithstanding the statute of the 
2 JEd. 6. r. 13. that tithes shall be paid in such manner as they 
have been for forty years past. Gibs. 685. 
f 496 a ] fTo these may be added all fruits and flowers; under which 
[Fniiuud head, besides the above, may be enumerated oniotis, eabbages^ 
^orrotSi annis, mint, / ur, apples, gooseberries, peai's, plums, cherries, 
^ currants, lily llmxseis, &c.; all of which are small tithes, and de- 

' mandable in kind even where gathered by some other person than 

the owner, unless stolen. (7) 

[Seeds.] All seeds are small tithes : thus when clo^ er stands for seed, 
and is not made into hay, the seed is small tithe, liape, carra- 
voaif, turnip, and mustaid seed, are small tithes; but if the herb is 
growing with other grass, uiul made into hay, it would be great 
tithe. (8) In Filenoood v. Kemp, and Same v. Binleigh (9), it was 
held that the tithe of a (‘I’op of can ot seed sold, might be de* 
manded of the vendor or vendee at the clergyman’s option, and 
that the expence of rubbing it out must be deducted from the 
value at the time the crop is cut: but the small tithe of seeds is 
only payable when no tithe is taken of the herbs or plants them¬ 
selves. (1) 

question, whether pine apples, grapes, melons, and Iwt-hmse 
plants.] plants in general, are tithable or not, was argued in Doni. Pt'oe. 

in Adams v. Waller (2), which ultimately went off on another 
point. It was then argued against the titlic by Macdonald, 
Kenyon, and Selwyn, that the prothice of a hot-house ia not the 
produce of the soil and climate; and that pots in a house sallad 
raised on a flannel would be eddem ratione tithable. For the 
tithe it was observed by Mansjield, that every thing raised in a 
garden is principally in consequence of manure and labour, and 

i 6 ) Blaneyv. Whitaker. M. 23 G. 3., cited 10 East, 12. 

7) Hell. R. 100. and Mirehouse, 61, 62., infra, IX. 1. 

S) Wallis V. Pain and Underhill, 2 Com. H. 633. Pornfret v. Lau» 
aer, Bunb. R. 344. Gwm, 530. See ante, //• 4. 

(9) 1 Hagg. Rep. 489, 490. 

(1) Com. Dig. tit. Dismes (H. 10.). 

(2) Gwm. 1204. 4 Wood*sDec. 159.; called Heivit v. Adams,1 Bro. 
P. C. 63. ( Tomlin*t ed.) See 3 Rayner, 965. ei seq. 




yet tithable ; that cucamhers wete n^er ofe^ted tt>; tJiat cltifrits^ 

*a)alnutsy cabbages, nii^ potatoes, are all exotica; that the expendife 
could be no objection, a9 it wouM ha\'e cabbies and 

most other things, and that hereafter the pines may cdose 

to be expensive. In the judgment in this case in the exchequer, 

Sinner C. B. said, “ As to melons, pines, &c. I know not how¬ 
to draw any line between them and other produce of gardens. 

What is the tithe of gardens? It is pramial. The notion of 
artificial heat and soil would exclude almost all the produce df 
gardens: things raised under ^glasses are raised in an artificial 
stfit, but must all be subject to the same rule. Inoculation, to fib 
sure, is a W'ork of art; but art and cxpcnce used will not makb 
any difference.” So Epv Jk added, “ 1 lot-house plants are cer¬ 
tainly not exempt. Tlie like hardships occun-ed in wastes, mad¬ 
der, &c.; but an act of parliament was necessary to exclude the 
right of the parson. The general rule is clear, and the incon¬ 
veniences attending it are not gi-eat: mutual inconveniences will 
suggest'mutual moderation; and if not, a court of justice cannot 
heJp it.” Hence the jiroduce of hot-houbes, like that of gardens, 
is deJure tithable. (3)j 

Most commonly, a certain consideration in money is paid [Custom- 
in lieu of the tithes of gardens, either by custom, or by agree- ^ 
raent with the parson. If the custom be a parochial custom, ^ 
or extending to gardens tliroughout the parish; the enlarge¬ 
ment of a garden doth not make titlic due in specie: but 
otherwise, if it is a special pi’cscription for this or that garden. 

And the same thing is to be said t)f orchards. Accordingly, in 
the fbrementioned case of Franldpn and The master and brethren 
of SU Cross, it was decreed by the court, that a penny for gardens 
and orchards can only be for ancient gardens and orchards. 

Bunb. 79. * 

fAnd a modus of Is. 6</. in the pound {ox jmtatoes and tiomips Modus. ' 
was held batl: first, because the measure of money by the pound 
was not known in England till the time of Car. 1.; and secondly 
and principally, because they are of motlern introductipn. (4) 

Payment of a composition for tithe of turnips, tphether imlled or 
eaten where neither part}’ considered it an agistment tithe, is 
no evidence of perception of that species of tithe. (5)] 

IX. Fiiiits of ttees, as apples, peais, acorns, mast. 

1. Fruit of trees, as apples, pears, plums, c/ieiTies, and the like* Fruits rf 
are pfaedial titlies, to be paid in kind when they ai’e gathered; orchsrds. 

(3) Worrall v. Miller and Svocei, 3 Amir. It. 632. Gtom. 1436. 

Plox^, on Tithes, 130. 

(4) Lai/ng v. Yarborough, 4 Pri. It. 383. 102. 

(5) Garnons V. Barnnia, 1 Anstr. R.520. 
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unless there is some modus or rate tithe paid in lieu thereof* 
Ood. 406. 

Which fruits if they are stolen, and not gathered by the owner* 
the parson as w^l as the owner shall bear the loss: But if the 
owner doth suffer a stranger to pull or take his fruits, the tithe 
shall be answered. Hef!. 100. (6) , 

C 497 3 If the soil of an orchard be sown with any kind of grainy the 
parson shall have the tithe of the fruit trees and of the grain* as 
also of tlie grass or liay; fur they are of several and distinct 
kinds. 1 Moll's Abr. 642. Deg.j). 2. c. 3. God. 412. 

[Mast and 2. Dr. Godolphiii says, mast of oak or beech, if sold, the tentli 
acorns.] penny is payable for the tithe thereof; but if eaten by swine, then 
the tenth of the value or worth tliercof. God. 417. 

And so Lindwood saith, it the said fruits shall be sold, there 
shall be paid the tenth penny ; and if they be not sold, but the 
hogs do feed thereupon, then the owner of the hogs shall pay the 
titlie according to the value of such fruits. Lind. 200. 

And there is a writ of consultation in the register for the titlies 
of pannage. And lord Cole says, fur acorns tithes sliall be paid* 
because they renew yearly. And in Mej/nold's case, 2\ 2. */«., it 
was said, that of acorns severed titlies are payable. Gibs. 676. 
Mo. 762. 

But where the case wa.s, that the acorns dropt from the trees, 
and the hogs eat them, a distinction was made that they shall 
not be tithable, unless gathered and sold. Het. 27. Lilt, 40. 
Gibs. 616. \JVallis v. Paine, BmiIj. 344. 2 Com. 633.] 

Ill short, the case of acorns seemeth not diflerent from that 
of other things tithable; if gathered, they shall pay tith&s in kind; 
and the tentli penny, or 25. in the pound, in all such like cases* 
is not to be considered as exclusive of the tithes to be paid in 
kind, but only as a reasonable satisfaction when the parishioner 
disposeth of his whole produce unsevered. And where the acorns 
are not gathered by the owner, but suilered to be fed upoir as 
they drop; the case sccineth to fall under the same equity, as 
where turnips are fed upon by unprofitable cattle, for which an 
agistment tithe sliall be paid. 

[ 498 3 X. Calves, colis, kids, pigs. 

The tenth calf is due to the parson of common right, to be 
taken when it is weaned, and not before (7); and it is recoverable 

(6) See also 2 Insi. 252. Gibs. Cod. 680. Com. Pig. tit. JDismes 
(H 10.). Chiver V. Pullen, 1 lVood.D.2\2. Stile's CB&e, Lit. 

Apples or other fruit in au orchard shall not pay tithes, if there is 
a modus to pay 4d. far every hogshead of cyder, or 2s. per ann. in 
lieu. UUl v. Hams, {M. 1685.) 2 Sltoxv. It. 461. Black cherries grow** 
ing wild in hedges and used as fences shall pay tithe. Chapman v. Bar- 
low, Bunb. Jt. 184. 

(7) Though this may be varied by the custom of different places, 



in Ate ^irittml court, as appears from a tn*a of consTklttettcm ht As 
register. And in case there are fewer than ten, it hath b^en 
judgted a ^oodf rustoin (which evidently did spring from the'cation 
laWj, that if there are seven, the parson shall* l»ave orte cSiM; if 
under seven, then a»i hal^ienny, or what custom shall direct, for 
each calf. Gtds. 708. * 

*But in most places, as it setemeth, at this day, the custom hfekh ' 
cfotaincicl (which is the proper rule in all such cases, and 'is 
equithbie in itself) that if there are five, the par«on Shall' haW 
the value of half a calf, lamb, or other such like; if there are six, 
Ixe shall haVe one entire; and shall receive or pay out respectively 
a proportionable sum, for each number under five or above six, * 
[In Kenyon v. We<st (8) the question was, whether a single calf 
were tithable or not; and the court held, that tlie tenth part of 
the value of the calf, when taken from the cow to be sold or killed, ^ 
was the tithe to be pakl.] 

The canon law leaves it to the choice of the parson, when they 
are under the full niimber, whether he will proceetl in the Kke 
manner, or let them rrm on till one becomes due in the ensning 
3 fear t but the common law will not allow of this, because tithe 
mUst be paid annually. 1 liolPs Ahr. 648. 

Thus in the case of Rgoton and »S7i//, T. 1725, it was decreed 
that where there are above ten calves, lambs, pigs, or the like; 
the tithe of the odd number above ten shall be paid according to 
the value, and not be carried ocer to the next year. Btinb. 198. 

[2 Wood's Dec. 251.] 

Colts are tithable in the same manner as calves. Gibs. 678. 

Also tithes of pti^s are to be paid in the same manner as tithe 
of calves, Otbs. 684. 

[A custom to pay one pig where the number farrowed is seven, 
and does not exceed ten, and to pay nothing where the number 
is under seven, is good. Mantell v. Paine, 4 GwiH. 1504.] 

And generally, the time of payment of the tithe of calves, colts^ 
lambs, l^s, pigs, and such like young of cattle, is when they are 
so old that they may be weaned, and live without the dam imon 
the same food that the dam eateth (9); unless the custom of the 
place confine the payment to any certain t,ime or age. Deg. p, 2. 
c. 6. (o) 

yet If the delivery of the calf is entirely detef hiinable at will of the- 
owner, the custom is unreasonable. Jenkinson v. Rotfston, 1 Dan. R. 
1^8. 5Pn.i2.5ia 
' (8) Crtum. 541. 1 Wood's Dec, 313. 

(9) Netvman v. Morgan, 1 Campb. C. N. P. 30$. nohs. Cre^t v. 
Blake, Glum. 530. Reynolds v. Vincent, Bunb. R. 133- Jenkimoii 
Ropston, IDan. R. 128, 5 Pt t. R. 510. Com. t)ig tit. Distnes (fl 10.). 

(o) Vide Ct bJVh case, mfra, IX. 2. A custom to titfee Iambs jvlrettj 
three weeks old was held to be unreasonable ^nd bad. 
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' And as'the parson ia to have the thhes of the young ond int< 
crease df the cattle, so he on his part is to observe the custotn of' 
the phtee, for the better propagation of their increase; otherwise > 
any parishioner grieved may have an action on the case against^ 
him. As in the case of Yielding and T. 39 Eliz, An 
action upon the case was brought against the defendant as> pursoln 
of Quarbey in the county of Southampton, declaring that witl^ 
the parish there is a custom, that the parson at all times of the 
year had used to kee]) a common Indl and a boar, for the common 
use of the kine and sows of the parisliioners, for the increase of 
Calves and pigs within tlie parisli; and that the defendant being 
parson there, had neglerted to keep them; by reason whereof 
die plaintiff being an inhabitant bad lost the increase of his cattle. 
Ancl the court was of opinion, that this was a reasunuble custom, 
and that every inhabitant, prejiuliced by the not keeping the bull 
and boar, might maintain the action. Cio. El. 569. 

And the like was decreed in the case o{' P/ullijJi,&.i\iLSi/ms, 
J724. Bwib. 171. 

[See XI. 4.] 


XI. ll^ool and lamb. 

1 . Wool and lamb arc generally reckoned mixt small tithes. 
Gibs. 682. 686. 

2 . Tithe of wool de jure is due at the time when it is clipped: 
but by prescription it may be set out altogether at another time. 
Wats. €.50. (1) 

[The right to the tithe of lambs vests at the time when they ore 
yeaned, although the tithe cannot be set out till they are fit to be 
weaned. (2) For the young of animals before birtli may be com»* 
pared with a growing croji, the right to tithe of which accrues on 
aevemnee from the land, though that tit lie is not to ha set out till 
later period. (3)J 

Regularly^ the time of payment of tlie titlie of lambs (as was 
observed under the last head) is, when they arc weaned, and can 
live without the dam ; unless the custom of the place be otheiv 
wise. God.4fl6. Bunb. 133. 

In the case of Healon, improiiriator of Garnthorp in Lincpln* 

Vmcentf Bunb. IIS. But in Brinkloto v. Edmunds, Bunh. 307., a eus- 
totti to dcitver tlic tenth Iamb and pig on St. Mark’s day was sup'. 
port^, because the parson hud tlie benefit of choosing his one aBor 
the parishioner had taken two. 

(1) “Green v. TTiin, Cro. El. 702. 3 Cruise, D. tit. 22. ^ 54. Gold's 
Ci^; Amhl. R* 149. 

^2]^ 'Clerk, 1 Taunt. 8^ Brodt Rep. 3 B, Moore's 

R.330. S. C. Boys v. Ellis, Gwm. 617. Bunb. 139. > 

(3) Bee, per Richardson 3., Welch s. Uphill. 




shir6j<against Regnl; the defendant ittsibted on a custom in that 
ftarish, to ^et forth tithe lambs on the first of May. But the 
court disallowed of it: for that they were not fit to lice without 
their dams, as appeared by the depositions ki the cose. And it 
wate refeiTcd to tnree neighbouring justices of die peac^ tn'inquiin' 
what was a fit time for setting forth tithe lambs in that country ; 
who certified the first of August, in their judgment, to be a proper 
time. And the court approved of it. [_Gwm. 630.3 

8 o in the case of Ooftiy rector of U])per Clatford in Hamp* 
idaire. The defendant insisted on a custom in that parish^ to set 
forth tithe lambs at St. Mark’s day [2Sth April]. The coitit' 
declaretl it to be a void custom, and that the time for setting forth [ SOO ] 
tithe lambs is, when they are fit to live without their dams, and 
thrive on the same food that their dam lives on, and when the 


owner weans his own. (4) 

T. 9 G. Mn/noldsf rector of Stoke Charitie in Hampshire, 
against Vincent. The defendant insisted on the same custom 
with that before insisted on at Upper Clatford; which, on citing 
the two former decrees, and hearing counsel on both sides,'was 
again set aside for the same reason. LBut m Lister v. JFb^(5) a cus¬ 
tom of tithing such Iambs as are able to subsist without the ewes 
on St. Mark’s day (25lli April), and such as are unable to subsist 
without the ewes on that day, Mhen they are capable of living 
alone, was held good.] 

Upon the whole, one precise determinate day cannot be 
equally applicable to all places and seasons. This must depend 
in some measure upon the situation of the country, the time of 
putting their ewes to the ram, and the forwardness or backward¬ 
ness' of the «eason in general. What cometh nearest to the 
matter, where there is no special custom concerning the same, 
eeemeth to he what was declared by the court jn the case of 
Upper Clatford above mentioned; namely, that the properest 
time for the parson to take the tithe is, when the owner weaneth 
the rest: for it is not snpposable, that the owner will wean his 
lambs sooner, or keep them with tlie ewQs longer, than tliey are 
fit to be weaned; the former being a prejudice to the lanfo, aUd 
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the latter to the ewe. (6) 

3. In the case of JVilson and The btshop of Cmlislct jT. IS Ja> In what 
Wilson brought a prohibition against the bishop, who held the 
living of Graystock in commeudam; and said, that there was 
within the parish of Graystock this custom for tithing of woed, 
that if any inhabitant have five fleeces of wool Or abov^ he shall 


(4) Gvitn. 630. Usage alone will not establish a custom; reaaou- 

ableness is material. PerE^re C.B. Bei^^rdv* (Juan. I0o8- 

(5) Gtiom,5^9. ’ , A 

t6) Vide5M/>rfl, X. 
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shearing and binding up of the same^ ¥rithout> frauds ior 
deeeft, pay to the rector (after notice given) the tienth patti 
thereof at the door of the raanston-house ^ suchpet'soti inhabit^} 
ing within the said parish, without sight or touch of the niney 
parts by the rector or his agent; and that the parsons havhiaO 
accepted it. To this the bishop demurred in law. And it watf 
adjudged for the bishop with one consent. For the sobstonee 
of the prescription is laid, that the very true tenth is and ougbt< 
to be paid without fraud; which is not prescril>able, for it is 
common right. Then the sole point prescriptiblu is, that this is 
without view or touch of the nine parts; which is, in effect, re« 
pUgnant toitlie other: for when you have laid tlie truth in the 
[ 501 ] former part, you lay the way to fraud in the latter. For it it; 

against common reason, that any man judge or divide for him¬ 
self, and then take choice of his own division, agfiinst the rule of 
partition laid down by Littleton; for the truth of the tenth 
depends on the proportion it holds with the nine parts; and 
therefore for the parishioner to set out a part for the tenth, which 
he only affirms to be just, is to give him merely power to tithe as 
he lists; and the prescription were ns reasonable as to say 
plainly, that they might set out what tithe they pleased. And it 
is a weak answer to say, that if it be not a just tenth, he may 
refose it, and sue for his due. Fur he hath no means to be 
Bi^sured whether it be ti'ue or not; so his suit may be causeless: 
Sure he may be, it will be fruitle^-s. But the law was provided, 
liot to cause, but to prevent suits; and therefore provides, that 
things be done by indiflerent means and persons, that there be 
no just suspicion of indirect dealing. Hob. 107. 

ho in the case of ChriUian against Wrm and (dhet's, M. 1732$ 
on a bill by the vicar of Crosthwaite in the county of Cumber¬ 
land for tithes, the defendants insisted on a customary manner of 
payment of tithe wool of the eider sheep, by weighing the weol, 
and delivering the tenth part without fraud to the vicar, without 
hrs seeing or touching it: but this was overruled, on the author- 
, rity of the aforesaid case in Hobart. Ikinh* 301. 

In the same case, the parishioners insisted, that they ought to 
pay no tithe of hog wool (that is, of the wool of sheep of a yokr 
old); fdleging that no tithe thereof had ever been paid; that 
the tenth lamb havipg been paid (or a comfiosition for the sakneX 
the other nine should not pay tithe of their wool that same year; 
and insisting furtlmr that a modus being paid for the tithe lambs, 
the said modus included also the tithe of the hc^ wooh Bnt the 
evidence not coming up to the proof of its being included within 
the mhdus, Utid £be other allegations being plainly setting up a 
n(^ ^ecimdfidd / It whs decreed that the tithes of the hog t^6o1 
bp p?\iiffas wp}I as pf alitlic oilier wopl. (Fov it isclearljf 
a new increase.) 
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By a tibnstitiition of archbishop Wi^iidsea^ it is ordaioed. a$' 
follows: Of die young of aninudst as of lambs^ we do oidaii%i 
that for six lambs and under, six halfpence be giVen for thft 
tithe ; but if there be seven lambs in number, the sereiBtfa; lamb 
shall be given to the rector for tithe; yet so, that the rector of 
the church who taketh the sev^th lamfa^ shall pay to the pa^ 
rishi<mer of whom he taketh the tithe three halfpence in reCeUi- 
petoee; he that taketh the eighth lamb shall give a penny; he [ 502 } 
that taketh the ninth shall give an halfpenny to the parbbioner: 
or the rector (if he pleaseth) shall stay till the nmet year, until 
he may take a full tenth lamb, and he who so stayeth, shall take 
always the second-best lamb, or the third at least, of the lambs 
the second year; and this, for his staying the first year. And > j 
so it is to be understood of the tithe of wool. L/ud. 191. 

And these sums, according to the value of money at that timei, 

Were computed as a reasonable equivalent. 

But where it is said that the rector shall have his election to 


take his tithe in that manner, or to let them run on till a lamb 
or fleece be due in the ensuing year, that is not allowed by the 
common law; for tithes must be paid annually. Deg. p. 2. c.6. 

Also (as was observed before) custom, which is a part of the 
common law, seenietb to have established in most places, that 
tbc parson shall have half the value of a liunb at five, and a lamb 
entire at six, and shall receive or pay out proportionably for the 


numbers under five and above six. (7) 

If the custom be to pay the tithe of wool by the pound, and 
tlicre be under ten pounds of wool; in such case a reasonable 
consideration shall be paid; because being due dejwrey a modus 
in nan decimando cannot be allowed in any case. I MolPs 
-Mr. 648. fin some places the tithe is paid by the fleece. (&)] 

' 4. By a constitution of archbishop Wiivchel&:a; lambs, and 
other tithable young, shall be titli^ proportionably, having 
regard to the difierciit places where they are begotten, bropgbl 
foith, and nourished, and to the times which they have continued 
therein. Lind. 197. (9) 

And by another constitution of the same archbishop; if the 
sheep be kept in one parish in winter, and in another parish in 
tbef summer, the tithe shall be divided proportionably, according 
to the time that they shall continue in each parish. LindU 194. 


[How pajr- 
able.] 


How to be 
proportioo- 
ed in 
ferent pa- 
rishn. [See 
ante, II. 
475.] 


(7) In Mb^v. ClarkCi 1 Ld. Raym. 677., it is said that for fewer 
than ton lunbs no tithe is payable. 

(8) JVilsonv, Wilkinson, Sira, R.*ISS. 

(9) The tithe of young animals, as colts, calves, kids, pigs, ana 
lambs, is to be paid to the tithe owner of that parish where the young 
are engendered, brought forth, and nourished. Poph, JR. 197. But « 
brought forth in another parish, the tithe owner there has pertial»s 
the right of tithe. Wright v. Elderton, Gwm. 607. 
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Bat bo space less than that of thirty clays^ shall he redcohed 
in the computation; that is to say, of thirty days together, nhd 
not by intennlssion. Lind. 198. 

Whereupon Dr. Wood observetb, that if lambs are yeaned'iw 
another parish, and do not tarry there thirty days or more p no 
tithe is due for them to the parson of that place. f'Vood, b. <r. 2. 
[But see Welch v. Uphill, p. 4'99.] 

And Dr. Godolphin says, if sheep stray out of one parish into 
another, and there yean, no tithe is })ayable tor this to the parScai 
of that place; but if they go there for thirty days or more, for 
this a rate tithe is payable to that place; for, for sheep removed 
[ 503 3 from one parisli to another each parson mustliave tithe »•«/«,• 

but under thirty days no rate tithe is to be paid. God. 4-38. (1) 

Again, by one of the aforesaid constitutions, if sheep do couch 
in one ))arish, and feed in another, the tithe shall be divided 
between the two churches: Yet (saith Lindwood) not equally, 
but proportioiiably; for the far greater part ought to be assigned 
to that church within the parish whereof they fed for the time, 
than to that where they only couched. I And. 198. 

And further; by the said constitution it is ordained, that if 
foreign sheep shall be shorn in any parish, the tithe shall be 
there delivered to the rector of the church, unless he can be 
sufficiently informed that satisfaction hath been made for tlie 
tithe elsewhere, so as lawfully to hinder the payment thereof in 
such parish where they are shorn. lAnd. 197. God. ^88, 

In like manner, if a person shall buy or sell any sheep, and it 
is certain from what parish the sheep do come, the tithe thereof 
shall be proportionably divided between the two parishes; but if 
it be uncertain, that church shall have the whole tithe within 
the limits whereof they are found at the time of shearing. 
Lind, 194. * 

But Mr. Buiibury seemeth to be of opinion, that the tithe of 
lambs must be paid where they fall, and is not a divisible thing, 
as wool is. liunb. 139. 

And it is now clearlv lu*ld, that the tithe both of wool and 
lambs shall be paid where the shceji lamb or arc shorn. (2) 

(1) But according to modem law, it would seem must probable that 
the tithe of wool for a much less period than .30 days might now be 
successfully demanded in the pari.sh where the sheep arc shorn. 
Thus where lambs were brought into a perish in August and shorn 
four days after they were so brouglit in, their w'ool Was held tilh> 
able there. Beaumont \. Shilcol, 3 Wood's. Dec, 172. And the wool of 
lambs M> tithabJe, though tlic lambs Jiavc been tithed two months 
before. Baker v. Sxueet, Biinb. It, 90. 

(2) Cited by Burrotigh J. 1 Brad. 4* Itep.9 \.; who added. 

But it is now clear tlut as well tithe of lamb as of wool accrues in 

the respective places where the lamb is dropped and wool shorn.” Sec 
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Jiideed) if the sheep be cari^ied away necessarily, and btit a 
litdc before shearing or lambing time; this is frauduleDl: and 
the tithes shall be paid, in such case, in that parish iroin whence 
they were fraudulently remov«l. 
i But if they shall be removed without fraud; it is held in 
e<iuity, tliat no part of the titlie of wool or lamb will be ]>ayable 
in that parisli from whence they were removed, but an agistmeiit 
tithe must be paid for them, as for cattle yielding no profit to 
tlie incumbentithere; niid lliat these tithes are in no case to be 
divided, but the whole to bo paid where they lamb or are shorn, 
and an agistment tithe for them as unprofitable cattle in every 
other parish where they have been depastured. (3) ''i* ]] 

And no regard is had to the distinction, whether they have 
continued for less than a month; for tliere is the same equity, 
tliat tithes sliall be paid for one day as for thirty. 

Nor is the objection of any force, that in such case the sheep 
pays two tithes in one year: for that is not the fact. The titbit [ 504 ] 
of wool is one thing; the tithe of agistment is quite another, 
being only titlic of the herbage, whicii if sufferetl to grow to 
maturity would have yielded tithe of hay» or if the land had been 
sown with corn, a corn tithe must have been paid. 

B. In the rase of Jioi/s anil EUis, M. 1723; in a bill for tithes, Sheep re- 
a question ai'osc, whether there was fraud in tithing lambs, on 
this case: 'Hie ewes were kept by the defendant in the parish of ^ymen'of 
Driflicld in the county of York (where the demand lay), all the tithelamb^ 
year until Christinawhen the}' were ready to drop their lambs, 
and tljen wvre removed into the parisli of Skern (where there 
was a small modus only for lambs), and there kept till Lady<-(lay, 
for convenience of forage (as insisted upon by the defendant); 
and at Lady-day were brought back to J)riffield: Note, the laiul 
in Skern was the defendant’s own land. By the court; Here Is 
not St sulficient proof of fraud: and the plaintiff’s bill was dis¬ 
missed. But Page and Gilbert liarons thought, at first, it might 
be proper to send it to an issue, to try whetlier fraud or not 
fraud, ainl whether tins had been the usual method of the de¬ 
fendant’s course of husbandry; but afterwards they concurred 
with baron Price. \^Binib. 139. Gwm. 61*7. S. C.] (4) 

6. There is no doubt hut that wool is tithable de jure i and Sheep djr- 
therefore it hath been adjudgeil, that however for the pelts or fells 

ante^ II. n. 499. So in Selby v. Clarke^ 1 Ld. Raytn. 677., Iambs are 
dejure tithable in the pai i.sh where they are dropped. 

(3) See last note. 

(4) To remove sheep fed in one parish to another place just before 
the shearing and huiibing seasons, and then driving them back again 
without accounting for the tit lies in the paiish where they were de¬ 
pastured, is a fraud in equity; and an account of the number of sheep 
removed will be decreed. Ilftil v. Mnltby^ //. 1819, 6 Pri» B. 240. 
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of sheep killed uid spent in the house) no tithe shall be pakl, yet 
the wool shall pay tithe ; and for these as wd.) os for sheep whidi 
die) a consultation is provided in the register. 1 MoWs Abr^64i6» 
God. 429. 463. Deg, p,2. c.6, Gibs. 686. 

But others have holden, that if sheep be shorn, and die of the 
rot or other disease, before the next shearing time, the wool 
is not tithable, unless the jxirson can prescribe to have iU 
Wats. C.49. 

In the case of BrinJeUm and FAmonds, M. 1731? an halfpenny 
payable on the shearing day for the wool of each sheep dying* 
between Candlemas and sliearing day was admitted and estab> 
lished as a good modus. Dunb. 307. 

LamVs 7. If a man pay titlie lamb at Mark’s tide, and afterwards at 
vool. Midsummer he shcarcth the residue of the lambs, to wit, the 
nine parts; he ought to pay tithe of the wool thereof^ although 
there are only two months between the time of payment of the 
tithe of the lambs unshorn, and of the shearing of the residue; 
f, for this is a new increase. 1 Boll’s Abr. 642. 

[ 509 ] So in the case of Baket and Sweety M. 1721, it seemed to be 
admitted, that the wool of lambs shall pay tithes, although the 
lambs had paid tithes two months before. Bunb. 90. 

And in the case of Caiihew and Edwards, T. 1749. The 
plaintiff brought his bdl, amongst other things, for the tithe of the 
wool of lambs. The defendant auswcicd, that he apprehended 
no tithe of lambs’ wool to be due, the plaintiff having received 
the full titlie of the lambs in tiieir wool. But by the court, it 
was declared, that the tithe of the wool of lambs was due to the 
plaintiff, .and decreed accordingly. 

So wliere a modus is paid for a tithe lamb, and the other 
nine lambs are shorn; tithes shall be paid of the wool thereof: 
for wool and lamb are different species of tithes, and there*- 
fore a modus for lambs is no satisfaction for the tithe of wool. 
SlKcp 8. By. a constitution of archbishop Winchelsea } tithes of wool 

agisted. incumbent in whose parish the sheep have 

remained constantly from the time of shearing till MartinmaS) 
though they be aftemaids removed; and if they lie removed 
within the said time from parish to parish, each incumbent in 
whose parish they shall remain at least thirty days, shall have his 
proportion of the wool; but if they be removed from parish to 
parish after the said time (that is, from Martinmas to the time of 
shearing), a reasonable agistment shall be paid by the owners for 
the time they stay. Lind. 197. 

But this seemeth not to be law at this day : but the tithe in 
kind of wool shall be paid only in the parish where the sheep are 
shorn; and an agistment tithe in the other parishes where they 
have been depastured. Otherwise it might be very inconvenient 
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to>ps<^aTtion ami divide the wool; espeda% where the parishes^ 
ab^I be (as it may happen) at a very great distance. 

And in a case where the owner of the sheep had depastured 
them in the parish, from Michaelmas to Lady*day, and sold 
them; upon suit hi the spiritual court lor a tenth of the bargain, 
the owner to obtain a prohibition surmised that he could a 
tenth of the wool, according to the custom of tlie parish; 6ut 
a prohibition was denied, because the parson was defrauded of 
all, if he had not the tenth of the bargain; inasmuch as the sheep 
were gone out of the parisli, and he could not have any wool, 
because it ivas not the time of shearing. Poph, 197. (/?) 

[Upon the whole, it is observable, that the measure of right in [ 506 ] 
the ecclesiastical courts by the canons, and in the courts of equity ‘ ^ 

by the rules of equity (without much regard to the canons), is 
very different; which may cause confusion in these respects. In 
the former case, the last resort is to the delegates; in the latter 
to the house of lords.] 

9. No tithes shall lie paid of locks of wool, if it appear that Locks of 
they were casually lost; but otherwise, if by contrivance and wool, 
fraud. 2 Inst. 652, Gof/. 462. 

Where the custom is, to shear tlie necks of sheep about 
Michaelmas, to jirevent the tearing off of the same by thorns and 
briers in the w'inter; if this be done without fraud, and not to 
deceive the parson, then no tithe shall be paid for the same. 

1 Bo/l's Ah'. 645. [ 7 ?/. 45. 50.] 

So if a parishioner cut off the dirty locks of his sheep for their 
better preservation from vermin, before the time of shearing, and 
this without fraud; no tithes shall be paid thereof 1 JiolPs Abr. 

^46. [But sec Com. Zhg. tit. Dismcs (H 7.).] 

1 0. If several men’s sheep depasture together in one flock, or Several 
under one shepherd; yet this shall not make them to be tithed 
together, but every owner shall pay his tithe of them by himself; 

but if the head of a family hath his flock mixed w ith his children’s 
sheep which arc under liis tuition, and he takes the profit of them *''' 

to his ow’n use; in that case they shall be tithed together. Lind. 

193. Leg. j).2. c.G. 

11. It hath been held, that if a man prescribe to pay an half- Modus, 
penny for every lamb that he shall sell before the first day of 
May, and (to tlcceive the parson) shall sell all his lambs the day 
before May-day; this is fraudulent, and the custom shall be no 
discharge, i JioiPs Abr. 652. 

It is not a good modus, to pay every tenth pound of wool for 
the tithe of wool, if he doth not shew that he hath paid something 
if his wool do not amount to ten pounds; for otherwise this is 


(p) But see supra, II. Agiitment, 6. 
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in non dedmando tf it be under ten pounds; for the tenth pari 
thereof is due. 1 RoU’s Abr. 648. 

'If a prescription be, that if the owner bath under tho number 
of ten fleeces of wool, he shall pay one penny to the parson ftAP 
the tithe of each of them; and if he hath more, that then* he 
shall deliver to the parson the tenth part of his wool upon his 
conscience without fi’aud or covin, without the parson^s seeing or 
louchiiig the nine parts ; this is not a good ni<^us, for tliat it‘is< 
unreasonable, and is in cftect to give to the parson no more than 
the parishioner pleased. I lloWs Abr. 648. 

A custom to pay tillies in kind for sheep, if they continue in 
the parish all the year, and il’ they be sold before shearing time, 
but a halfpenny for every one so sold, hath been held an un¬ 
reasonable custom. Boh. 91. 

A modus to pay the tenth part of the wool of all the sheep 
which he had before Lady-day, in satisfaction of all the wool 
of such sheep as should b}^ him be brought into the parish after 
Lady-day, hath been allowed to be good. 1 BolVs Abt', 649. 

So also a modus to be discharfred of tithe of those he should 
sell but two days before the shearing, in consideration that time 
out of mind he hath paid tithe wool of those which he bought 
but two days belbre the shearing, hath been allowed to be good. 
1 BoWs Abr. 649. 

fA modus of Id. for each lamb where not exceeding four; 
Is. where the number did not exceed five; Is. 8r/. where not ex¬ 
ceeding six; Is. 9d. where not exceeding seven; Is. lOd. where 
not exceeding eight; Iv. lid. vhere not exceeding nine; and 2s. 
where not exceeding ten ; — was held not rank ; but the court 
directed an issue. (5) But a custom that til lie lambs should bo 
delivered the 1st of May; ami that if any person have under 
seven lambs, he is to pay for each a hal^jcnny; and if seven 
lambs and under ten, one lamb; and to be allowed for every 
lamb short of ten a halfpenny, and so likewise for any odd 
number; — is bad. (6)] 

XII. Milk and cheese. 

1. Milk is a mixed [small] lithe. G/is. 719. [It is alike pay¬ 
able whether the animal is fed on pasture iu the parish or m 
stalls on oil-cakes, hay, vetches, or other produce which has 
before paid tithes iu kind. Milk is per sc tithable, and not due 
by way of commutation for food eaten by the cow. (7)] 

2. Where tithe milk is paid in kind, no tithe cheese is due; 
and where tithe cheese is paid in kind, no tithe milk is due: Ip 

(5) Askew V. Greenhow, {T. 1816,) 2 Pri. R. 314. n. 

(6) Jenkinson v. Ralston, 1 Dan. R. 129. 

(7) Wordsworth v. Batest cor. Richards C. B., sittings after T, T. 
1821. Mirek. S9. note. 
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wbicK <;ase, as in all oilier Hke cases, the cnslom of diie pli^ is 
to be observed. Deg. p.2. c.6. God, 392.(8)' • 

3. And by a constitntion of archbishop WincheUea; the tithe Payment 

of milk shall be paid, from the time of its 6rst renewing^ as well thereofby 
in the month of August as in other months. Lind. 199. . » 

Upon what pretence the people pleaded exemption from paying 
titlie of milk in August, Lindwood doth not inform us: prot^bly 
it was, because this was the principal harvest month j and they 
thought it too much to pay tithe of milk while they vrere paying 
tithe for corn, and fed llieir liarvcst people with the milk. Jo/im^ 

Winch. I 

LindwocKl explains the milk here spoken of, to signify either 
that oftcows, or sheep, or goats, or other cattle which are milketL 
I And. 200. 

Hut the tithe of milk of ewes s-eemeth only to be due by 
custom: for a man may prescribe that by the custom of the coun¬ 
try were he is sued for tithes of the milk of ew'es, no tithes of the 
milk of ewes have been jiaid for time whereof the memory of man 
is not to the contrary; and in such case a prohibilion will be 
granted. 1 Iloi/'s Abr. 65 1. 

4. By a constiliitioii of archbishop WincJiehca ; the tithe of Difi’erent 
the milk'and cheese of cows and goats shall be lyaid inhere they parishes. 
Jh'd and conch. Otherwise, if they couch in one parish, and [ 508 J 
teed in another, the tithe shall be divided between the rectors. 

Lind. 199. 


But it may be doubted perhaps, as the law scemeth now to 
stand, whether they shall not pay tithe in kind only in the parish 
wiiere they are milked (9), and an agistment titlie in the other 
parish. (9) 

iW. 8 W. Scales and Lm'ther. Lowther was parson of the pa¬ 
rish of Swillington; and Scoles lived in Ki{)pax, tlie next adjoin¬ 
ing parish, and occu{)icd a large parcel of arable land in Kippax, 
had also forty acres of meadow and pasture in Swillin^on, 
and four acres of arable land. Lowther libelled in the spiritual 
court of York against Scoles, for tithes of the cattle depastured 
in Swillington. Scoles, upon u suggestion that cattle kept for 
the pail for the use of the house ought not by the law to pay 
iithCs, ami that tliis cattle for the tithes whereof Lowther now 
libels is such, moved for a prohibition. And it was granted to 
lufp unless cause shewn. And now upon affidavit that Scoles 
carried the milk of this cattle to his house in Kippax, and used 
it there, it was moved that the rule might be discharged. And 
it was resolved by the whole court, that the defendant Lowther 
should have the tithes of this milk. Ij.lfayw. 129. 


A 


I. > 


•bod 


(8) Auhtijn V. Liicai, Cro, LI. 609. Wats, Cl. L. 555. 

(9) But ice Wiight v. Eldertou, 1 Wood's D.519. Gwm.OOfl. <iec. 
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And aa to the tithe of the mUk sheep, it ia ordained b^'die 
said constitution, that in the parishes where the sheep continnall^ 
feed from the time of shearing to the feast of St. Martin in the 
winter, the tithe of their milk and cheese shall be fully paid*to 
the churches there, although they shall be afterwards removed 
from that parish and he shorn elsewhere. And if within tho 
aforesaid time, they be removed to pasture in divers parish€*S‘r 
every church, according to a proportionable part of the lime, shall 
receive the tithe thereof j but no space less than that of thirty 
days shall be reckoned in the computation But if after tho feast 
of St. Martin, they be carried to pastures elsewhere, and be fed 
even until the time of shearing in one or in di\ ers parishes, in tho 
pastures of their owner or ol any other; the p.isturcs shall be 
valued, having respect to the number of sheep, and according to 
such valuation of the paslurts, the tithes sliall be demanded of 
the owners of such pastures. IJud. 197. 

And the reason is, because after the feast of St. Martin sheep 
are not usually milked. And therefore this constitution reqnireth 
that the tithe be paid according to the value of the pasture for so 
many shee)) there depastured. ()therwise iftlicy should lie there, 
and in the mean time give nnlk, and cheese should he made 
thereof, then the tithe of milk and of cheese should be paid as 
they should fall out. Lind. 198. 

5. By another constitution of the same archbisho]), the tithe 
of milk shall be paid in cheese, whilst the parishioner maketh 
cheese: but in the autumn and winter it shall be paid in kind; 
unless the parishioners will for the same make a competent re¬ 
demption to the value of the tithe and the benefit of the church. 
Lind. 194f. 

But the canon in this, as in other instances, is generally over¬ 
ruled by the custom of the place; for in many places they pay 
the milk in kiml all the year: in some places they pay only 
cheese; and in some neither clieese nor milk, bnt some small 
rate for it: and the custom of the place in this as in all othee 
tithing, is to be observed, notwithstanding the canon. JOeg. p. 2, 
e. 6. 

6. When milch cows are become dry, and are depastured as 
dry cattle, though but for a month; an agistment tithe shall be 
paid for them: and so it is, if they are fatted and sold. Boh. 96. 

7- The tithe of milk is to be paid, not by the tenth part of evtery 
meal, but by every tentli meal in tire. Bunb. 20. 

In the aforesaid case of Scales and Ixmlher, it was said by the 
court, that of common right tithe milk is payable at the parson¬ 
age or vicarage house; in which particular this tithe differs from 
aU others, which must be fetched by the receiver; but by custom 
the payment may be made in the church porch, whither it shall 
be brought by the parishioners. L. liaprn. 129. Wood. b.2. c.2. 
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But in the cjise of Dodson and Oliver, JE. 1721; it was decieed 
that if there be any custom in a parish for the manner of tithing 
milk} as to carry it to tlie church porch) or parsonage house) that 
inu$t he observed by the parishioner; but if there be no particu¬ 
lar custom or usage, the parishioner is obliged de jure to pay 
every tenth meal, to milk the cows at the usual place of milling 
into his own pails, and the parson is obliged to fetch it away from 
die milking place in his own pails in a reasonable time; and if 
he doth not frtch it before the next milking time, the parishioner 
may justify pouring the milk upon the ground, because he hath 
occasion for his own pails. And it was determined by the whole 
court of exchequer in tliis case, that the milk ought not to be 
carried either to tlie church porch, or to the parson’s house, and £ 510 3 
that it ought to be fetched by the parson. Bund. 73. (q) 

So in the case of Cart/icw and Edwatds, T. 1749. Edward 
Carthew, clerk, rector of St. Mowun in Cornwall, brought this 
bill in the exchequer (amongst otliet particulars) for the tithe of 
milk. The defeudaut Edwards in his answer set forth, that the 
plaintiff having declared he would not send for or fetch the tithe 
milk, he did order every tenth meal of his cows to be turned 
upon the ground; it not being usual or customary for the pa¬ 
rishioners of the said parish to carry their tithe milk ‘home to 
the rector. The court, upon hearing the cause, and ordering 
two decrees in the said court to be read, wherein Dobson wtis 
plaintiff and Oliver defendant, tlid declare, that the defendant 
ought to have milked the tenth meal of’ his cows, in vessels of his 
own, at the place and in the manner he milked the other nine 
meals, and that the plaintiff ought to have fetched it away in his 
own vessels, (r) 

In the case of Dr. Boswort/i, rector of Tortworth in Gloucester¬ 
shire, against hinibnek and others, M. 1777 (1), Mr. Baron Eifl'e 
delivered the resolution of the court as follows: Tlie plaintiff by 
his bill complains, that he hath been defrauded of one third m 
his tithe milk, by the setting forth tlie tithe on an evening, and 
never on a morning, under a plea of the defendants, that the 
tenth meal was assigned to the parson by law. They allege, that 
they have duly set out to the pluiutill^ for his tithe, every fifth 
evening’s meal ; which, they say, is the tenth meal to which the 
parson is intitled: They having brought their cows to the pail 
in tlie morning, and beginning to count from the morning of that 

(q) That tender of tithe cheese at the house of the parishioner is 
good, see Wiseman y.Denhamt 2 Roll. Rep. 328. Palm. 341.381. 

[A custom that a parson shall send for his tithe milk, is good. IttU 
V. Vaux, 1 Raynt, 358. 2 Salk. GSG.j 

(r) S. P. Carthew v. Edioards, Amh. 72. [And see Hutchins V. 

Trull, 4 Wood's D. 155. Morgan v. Neville, Gwm. 1046.3 

(1) Gumi. 1101. 4 Wood's D. 21. 
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day to the evening mid so on, tlie fifth eveniiig^« meal of milk 
makes the tenth meal, which is tlie parson’s due. The plaintift 
cgnteiids, that the setting out every litth evening’s meal is not the 
due mode of tithing; that the produce of the evening’s meah 
from physical os well as other causes, must always be less in 
quantity than the morning’s meal. And the witnesses on both 
sides agreed, that the fact is so, though they differ si great deal as 
to the proportion. One of the plaintiff’s vtituesses made a great 
C 511 3 number of experiments, in order to siscei tain the proportion iu 
which the evening’s inesil fell short; and it ajipe.ired upon the 
result of these experiments, that it frequently fell short a third, 
but never less than a fourth part of the niorning’s. It therefore 
follows, as a necessary consequence, that a fifth evening’s meal, 
constantly set out to the parson, must piodiice him less upon the 
whole than a tenth part of the milk. This being the fact, the argu¬ 
ment iirocceds thus: The tithe of milk (as of all other tithablc 
matters) belonging dc jure to the parson, is the tenth part of the 
milk produced. A rule of tithing, theicK re, which necessarily 
gives to the parson loss than the tenth cannot be the true rule. 
This was the sum of the ai’giimont ui gtd Jor the plaintiff. It 
was admitted, that it had been thus fir'^ettleil, by the lew cases 
that arc to be found on the subject of tithe milk, that neither the 
tenth part of every cow’s milk at every meal, nor the tenth jiart oi 
the whole meal, were to be set out to tin* parson, and that the 
tenth meal was the tithe to he set out. Ihit for the plaintiff^ it was 
insisted, that the tenth meal must not be so computed, as neces¬ 
sarily to produce less than a tenth pait of the whole tni meals 
taken together. — Upon general principles: We find it difficult 
to persuade ourselves, that that can be a true rule of tithino- 
which puts it in the power of the parishioner to give the parson 
perhaps a twelfth, u thirteenth, or u foiirteenth, instead of a tenth 
part. A prescription to pay less than a tenth, we all know, would 
be a void prescription, unless it were assisted by some consider¬ 
ation to make the parson amends for the dilfereiice between the 
tenth and that loss W'hieh the prescription [)roposed to give him. 
When the tenth meal was declared to be the right of the parson, 
it was certainly substituted in the place of the tenth quart; or the 
tenth dish, or the tenth jiart ()f each meal. It was not meant to 
give less than the tenth, hut the object was to give the tenth ilia 
more convenient and more useful form. It was therefore aux¬ 
iliary to the general right of a tenth : it was intended to fortify, 
and not to destroy, that right. If therefore a construction can be 
put upon this rule of tithiug, which will jireserve the original 
spirit of it, and put it out of the pinver of any man to make it an 
instrument of wrong anti injustice, this court will strongly incline 
to adopt such a construction. And upon consitleration, we think 
it may admit such a construction. The morning and evening 




meals, being necessarily unegnal in produce, may, and, we thinks 
ought to be, considerea as distinct trthable matters, from each Of 
which you may count on to the tenth, which will be the right 
of the parson; and that tenth will lie the terith meal of that 
description to which it belongs, either morning or evening: 
and in this way the parson will, upon the whole, have his 
full tenth, as much as he can have in the manner of collecting 
any other species of tithes whatever; instead of necessarily 
taking less than a tenth in the defendant’s way of setting out his 
tithes. And, in respect to authority, upon a careful review of all 
the cases that we have been able to find upon this subject, we not 
only do not find any adjudged cases standing in our way, but we 
collect that the rule of the tenth meal w'as originally understood in 
the sense in which we think it ought now to be understood. There 
appeal’s therefore to us nothing, in point of argument or autho¬ 
rity, which should prevent ns from offbeting the justice of the 
case between these parties, by declaring that the defendants 
ought to have paid to the plaintiff the tenth morning’s meal, and 
the tenth evening’s meal, of this milk; in which having failed, 
they will be decreed to acc<»unt. — The cobfs in this cause re¬ 
main to be considered. Hitherto we have considered the cas6in 
the abstract, for the sake of the dry point, detached from every 
circumstance of fact, the single fact of inequality in the nioniing’s 
and evening’s milk only excepted, upon which the whole arises. 

But upon the question of costs, the history of the cause, and the 
general Ciimplexion of it, becomes material. I think both may 
be collected from the evidence of one of the witnesses ; who has 
told us, that he entcreil into engagements with a noble lord, to 
ailvise his tenants, and to assist them in setting out their tithes; 
that one of the defendants by name, and eight others, delivered 
a notice in writing to the plaintiflj that they would set out their 
lithe milk every fifth day in the aflemoou, and that the next meal 
would be due on the twenty-fifth day of April next; and the 
milk was accordingly set out every fifth evening. The purpose of 
setting out the titlu* in the evening, and of so many difi^rent 
persons setting out tlieir tithes on the same evening, is too obvious 
to be mistaken, 'riie witness gravely tells us, that he was ordered 
to charge the tenants to play" no tricks. Taking advantage of 
wltat he understood to be the letter of the law to injure the 
parson materially in his right, as well ns to distress him ns much 
as possible in the exercise of that right, I suppose this gentleman 
thought was no trick. But we are of opinidn that this was [ SIS ] 
a trick; disgraceful to the adviser ot it, and reflecting nt^ 
honour upon any one of the parties concerned in, or con¬ 
senting to, it. Dr. Bosworth, feeling himself aggrieved by 
these manoeuvres, has taken upon him to controvert this point of 
law; and he has succeeded under these circun^tances, that though 
VOL. HI. MM " ‘ 
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th« |Mint law might have been thought sulHcienfjly diiputable, 
if* it had been fairly contested, to have excused the party fitiliug 
from paying the costs of the suit, yet in this case, we are 
opinion the costs ought to follow the right. Tiie defendants are 
therefore to account for the tithe of milk xdth costs, (s) 

8. It hath been adjudged a good modus, in consideration of 
the payment of the tenth cheese made from the first of May, 
until the last of August, to be discharged from the tithe of milk;' 
for this is not tithe in kind of part in discharge of the whole, for 
no tithe in kind is duo of cheese, but only of milk, and so this is 
a good consideration. 1 liolVs Ahr, 651. (2) 

A custom, that every inhabitant in the parish, who kept cows 
there, had used time out of mind to set out the whole meal of 
milk upon the ninth day of May at night, and upon the 
tenth day of May in the morning, and so upon every ninth 
day then next following, until one lamb (to be yeaned in the 
year following) should be heard to bleat there, hath been ad¬ 
judged an unreasonable custom; because in such case it might 
be contrived that lambs shall come so soon, as to deprive the- 
parson of the titlie milk for a great part of the year. L. Maym. 35S, 
M. 1731. Jithi/clow and Jidmonds. A bill was exhibited to 
establish several moduses in the parish of Newton Longville, in 
the county of Buckingham; one of which was, that tithe milk 
ought to be paid by every tenth evening and morning’s meal in 
kind, from Hoe Monday to the second ilay of November, to com¬ 
mence upon the evening of Hoc Monday, (that is, the Monday 
fortnight after Easter day,) and the morning following, to be taken 
by the rector at the place of milking, and no tithe milk to be 
paid for the residue of the year. But by the court. This is void 
upon the face of it, being only a payment of part for the whole*. 
Bmb. .807. ' 

[Milk is exempted from tithe by a custom, that the parson shall 
for so many weeks have the sole milking of all milch cows in the 

(s) Affirmed on appeal to the house of lords. Sec 2 Rayn. 809. and 
3 Rayn. 934*. S. P. Hutchins v. Full^ 3 Rayn. 945.1004. 4 flood's D, 
155* 7 Rro. P. C. 78. By these cases it appears, that the parson is 
intitled to the tenth morning’s meal of milk, and to the tenth even¬ 
ing's meal; [for as the evening’s milk is invariably less than the morn¬ 
ing's, they are considered as distinct tithablc matters, from each of 
which a tenth may be counted.] But whether the tithe is to be set 
out by the tenth morning and evening, or by the tenth evening and 
morning, seems to depend on the first milking, viz. whether it be in 
the niorning or evening. [And if in the evening, the great inconvb- 
niepce of being deprived of two meals successively in one day, can¬ 
not occur. CtUliinore v. Bostoorik, 7 Bro. P. C. 57. Tomlin b edj > 
(2) This is a modus to pay part of the tithe for all of it in a more 
beneficial manner than the law preicribes; and is within Hilly. Vaux, 

1 Raym. R, 358. 2 ^tk. R. 656, ^ 



parish^ (8) Quei'Xf, If a custom to pay from April to 

the tenUi day’s milk once skimmed and made into cheese iodieiiii 

of all tithe milk, is a good modus. (4)] * 


> 

XIII. /)tw atid Conies. >? 


]< Deer, \xAwa Ju'ce natur ce^ are not tithable witliout special Deer.*"'’ 
custom. ^ ^ 

But if lithe thereof be due by custom, it must be‘^paidn 
12 Jnst. 651.2 ^ 

2. Conies also, hem^ feta naiutce, are not tithable of common| Coniea: 
right. 1 lloWs Abt, 635. [we antet 

But tidies in kind, or a modus for them, may be by custom. P*^*®*3 
In the case of Walton and Tiyon^ ilf. 1751. A bill was^ 
brought by the plaintiff (amongst other things) for the tithe of! 
rabbits, in a warren called Ashurst’s wairen. And he proved by^ 
tlie former incumbent’s book, that the same had been com>| 
pounded for, by payment of twenty shillings in money and fouf 
couple of rabbits. For the plaintiff it was argued, that it is 
great question, whether this be a pKcdialf mixt, or personal titlie.^ 
Customary tithes arc generally deemed personal tithes; and if 
so» then a payment in lieu of tithes will be good. Rabbits are of 
that natui'e, that they are difficult for the parson to get them, the' 
tirne^ of taking them unceitain, and therefore a small composition* 
probably was taken for them. Suppose a composition was made 
for hay, originally at five pountls ; and afterwards a new agree¬ 
ment was made for four pounds, and one load of hay; this would^ , ^ . j, 
be good, and an assumpsit would lie. The parson’s book proves, 
tliat several couples were paid, .and money also; and that book is‘ 
always held to be good evidence. — For the defendant, it was( 
answered, that this tithe can only depend on a customary im« 
memorial right; and so ought to be laid in the bill. Here it is 
laid, to the tenth of the rabbits in kind; and the plaintiff demands 
it as such. But this evidence is directly contrary. For by thaf 
he proves a composition in lieu of tithes for them. Theretoreas 
his evidence contradicts his manner of laying liis prescriptioh, he 
must fail in his suit. As to the rectoi’s book in this case, it is 
very modern; for it goes no fuiUier back than the year 1728. f 515 ]J 
This indeed may be evidence of payment; but it can never be 
admitted as an evidence to support tlie right t——By the lord 
chancellor Hardyncke : The plaintiff by his bill demands tithes 
in kind. J3ut tliere is no evidence of that The evidence ofiered 
is, that four couple of rabbits have always been sent and delivered 
at the parson’s house by the warrener, and twenty shillings % 
year paid; and so proved by the former incumbent’s t^k. Ana 

(3) Hill v. Harris, 2 Shoiv. R. 401. * 

(4) Fou V. Lister^ 2 Room. HT"!. 3 Salk, R.S$i. 



the argument by the plaintiff from this evidence is, that this is 
tt composition for tithes in kind; and rightly argued, for the 
modus would l^e too rank. liut the great thing with me is^ 
this twenty shillings a year. For the four couple of rabbits can 
neither be modus nor composition. Indeed, })aynientbf part of 
A thing inmioney, and part in kind, has been held to be good. 
But I can determine nothing on this question: but it must go to 
be tried as to the custom. 
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XIV. IwxiL 

1. Of fowls which are domestic, and feue naturae tithes 

are to be paid; as geese, hens, ducks: and the manner of tith¬ 
ing them is, either by jiajing the tenth egg, or tlic tenth of their 
young, according to the custom of the jilaee, but not both ; for 
where tithe of eggs is paid, there is no tithe of the young; and 
where the tithe of young is paid, there shall be no tithe of eggs. 
Ood. 405. 7>g. p.2. r. 11. [/fh/.s'. Cl. L. 3cl cd. 563.] 

2. It is said that swans also, as being tame fowl, shall pay tithe. 

Dt’g. p. 2. c. 11. 

3. In the case of Ilouii^hton and Ptinci^ it was aflirmcd, that 
turkies are to be ranked amongst things that nviijctic natiirie ; 
and consequently not titliable. Mo. 50‘;. 

Butin the case of CatUton and Jh /^/iltt'dl, T. 1728; where 
tithes were demanded of turkies, and it was objected that turkies 
were things Jha" naimiC^ and not titliable any more than par¬ 
tridges, and that turkies were not brought liither from beyond 
sea before the time of queen Klizabeth; it was declared by the 
dourt, that it doth not appear but that turkies are birds as tame 
as hens, or other poultry, and therefore must pay tithes. 2P. W. 
462, 463. (5) 

4. It is said, that of pigeons sold, tithes ought to he paid; 
but not if they be spent in the house. 1 Roll's Ahr. 635. 

But by custom pigeons spent in the house may be titliable; 
though not of common right. 1 Roll's Ah }. 642. 

5. If a man hath pheasants or partriilges, and keepeth them 
in a place inclosed, and clips their wings, and from their eggv 
hatdieth and bringeth up young pheasants or partridges; no 
titlie shall be jiaid of these eggs or young, because they are rtOl 
reclaimed, but continue nattrrtPy and would fly out of the 
inclosure, if their wings were not clipped. 1 RolVs Ahr. 636. 

(S) But if tithes be pace paid of the eges there can be no sucou4. 
4g(naJici for the chickens hatched. C. There may be a good mpdus 
^ 0 ^Include turkies, tliougli that bird lias been introduced into this 
'country within legal niemor}'; as if theio were a modus for “ all do- 
“ mestic fowls.” But semb. Not if the modus was distinctly and eo 
nomine for turkieii Bee 12 East. R. 



It bath been adjutiged, tbnt tbe paybig of thirty egg^ ioitlvealh Modus, 
is a good modus for all tithes of eggs: wliieh- seeraeth tQierosit 
the rule of the law, that every modus ought to bo somewhal^ ^ 
to kind, different from the thing that is due. Gid$, 679i (6) • ij 
But it la to be considered, that this custom doth hind th«t 
parishioner to the payment of so many eggs wbethoir .be htith: 
bens or not; so that he may be obliged to buy eggs, to pay thi^ 
prescription; and this is what makes it a good custom; ^tt,if 
the custom had been, that he should pay thirty eggs of his own 
liens; the custom would have been ill. [///// v. Vaux^'] 1 lA, 

Raym. 338. 


XV. Rfcs. 

Bees are reckoned amongst the things that are ^/vr natural 
and by consequence tithe free; and it Juith been adjudged, that 
they shall not be paid in kind by the tenth swarm. Gibs. 677^ ' 
But of the w'ax and honey of bees tithes shall be paid in kind 
(1cJure. \ Roll's Abi .833. {_Anov. Cio. Car. 

And that is, by the tenth measure of honey, and the tenth 
weight of wax. God. 389. Deg. }).2. c.'i. ' 

And there is a consultation jirovided in the register, for the 
tithe of honey and of the w ax of bees. 


XVI. MillSf^s/iiiigs, ami of/uT personal tithes. 

m 

1. By the books of common law it nppeareth, that some tithe Mills, 
or other is due for a mill. 2 Rist. (>21. 

The canonists liold, that this is n prmdial tithe, and that the 
tenth toll dish ouglit to be paid for the same, without deduction 
of cxpences: but this doth not agree with the common law, and 
therefore is not biiuliiig. Deg.p.2. c.9. 

In the C4ise of Dodson and 0/n>rr, E. 1721, in the exchequer; 

Price and Montague barons were of opinion that an ancient corn [ 517 J 
mill ought to pay the tenth toll di'^h, which being a tenth part of 
the thing itself, was a pra?dial tithe, and due of common right: 

But the chief baron Bury aiul baron Page, that it is a personal 
tithe, and not due of common right; and the mill not having 
paid, is now exempt by the statute of the 2 Ed. 6. So the court 
being divided, the plaintiff had no decree. Bimb. 'IS. 

But before this, in the case of Newte and Chantberlain, in the 
year 1706, it was decreed in the house of lords, on an appeal 
• from-the court of exchequer, that the tithes of a mill are personal 
tithes, contrary to several seeming authorities; and that in colit 
sequence of their being personal tithes, not the tenth of the toll. 


(6) Lee v. Collinsr 1 RolL >f5.648. (C.S.). 
TI M 3 








dr the tenth dish of the corn ground belongs to the parson, but 
the* tenth part of the clear profits, after the charges of erecting 
the mill, and the other charges of servants, horses, and other 
pcnces, are deducted. Tm. tit. Dismes^ M. a. {i) 

And in the case of Carlefm and Brighhiccll, T. \ W ; a de* 
mand beiftg made by the bill of the tithe of a corn mill, it was 
Insisted, that every tenth toll disli was due. But it was replied^ 
that this matter was determined in the aforesaid case of Nexfct^ 
and CJiamberlmn^ in the house of lords, where a bill was brought 
for the tithes of a malt mill in Tiverton in Devonshire, and where 
the lords determined, with the assistnticc of eight judges (whereof 
Holt chief justice was one), that mills were tithable; but that the 
same was a personal tithe, and so ought to be paid out of the 
clear gain after all manner of charges and expences deducted: 
Upon which authority, the master of the rolls decreed the mill 
in question to pay tithes, but that they should be paid only as a 
jpefsonal tithe. 2 P. Will. 40*3. Vhi. tit. Dismes, M. a. 

" By the statute of the 9 Ed. 2. a/. 1. c. 5. If miy do erect in 
his ground a mill of and afterwards the parson of the same 
place demandeth tithe for the same, the Icitif/s piohibition shall 
not lie. 

A rniW] This is only meant of a corn mill: for it Iiath been 
resolved, that fulling mills, tin mills, lead mills, plate mills, and 
the like, are not within this statute; nor is tithe due of such, 
otherwise than by custom. Gibs. 666. (7) 

C 518 3 (y new] Therefore all corn mills not erected before this sta¬ 

tute are tithable. But because many mills since erected may be 
to us ancient, and their first erection not known, the rule of 
their discharge seemeth to be, that all such mills whose first 


(/) 1 Bro. P. C. 157- [I Efj. Ca. Abr. 366. Gtom. 596. Lagden and 
Robinson v. Green, 1 Hagg. R. 501. S. P. Filetvood v. Kemp, 1 Hagg, 
R.4t9^ Gumletf V. Falkingham, 1 Shotn.^Hl. 4fMod.^5. Car<A.25l.] 
And in Hall v. Macket, Macdonald chief baron said, that the tithe 
of mills was to be considered as a prmdial tithe, so far as regards its 
locality, and tltc person to whom it is payable; but in the mode of 
)* f' , payment, it is to be treated as a personal tithe. [3 y4?*s/r. B. 915.] 
4 Gwi/1.1^0. [Talbot v. Mai/, 3 Atk. R. 18. Gaelics v. Haynes, 
4 Wood s Jj. 588. That is, by paying the same once a year at or before 
Easter. 2 & 3 JLd.Q. e. 13. § 7.] And the tithe of the clear profit being 
only due, the rent is to be deducted ; and in the case of a nevo mUl 
occupied by the otoner, a yearly value in the nature of a rent is to be 
set upon it and deducted. Ib. [The tithe owner is not intitlcd to call 
on the miller to^state the price at which he has sold the meal grobnd* 
-at his mill; but in an answer to a bill for discovery of tithes, the miller 

state the quantity of meal ground by him. Chapman v. Pilcher, 
1 Wightw.R. 15.] o I 

a) Bandridge v. Johnson, C/o\ Jac. 523. Gtm. 977. 2 KollR. 84. 
LH.R.mL ' ^ ^ 



ftrdcUoii was before time of nuemory and ia not otherwise ktiown 
by matter of record, and have not been subject to the {>ayaient 
of tith^) Miall be intended to be erected before the statate, a^ 
so to be tithe free. But as to mills for which tithes have been 
paid, and new mills; tithes must be paid for them. i?oA« ISI7* (8) 

Therefore when prohibitions are moved for to stay suets for 
tithes in the ecclesiastical court for ancient mills, it must not onlw 
be suggested that the mill is an ancient mill, but also that it hatp 
never paid tithes; and the courts of common law do genemlljr 
require an affidavit to be made of the truth of such suggestion^ 
to wit,* that the mill is ancient, and hath not within memory pak) 
any tithes* JJo/i. 127. (9) 

TV/e king's ptohibition shall 7iot lie} T, 15 Ja. A prohibition 
Whs prayed to the spiritual court, upon a suggestion, that the 
parson libelled for tithes of a mill which was erected upoq land 
discharged of tithes by the statute of monasteries, 81 H, 8. r. 13. 
And denied by the whole court: for of a mill erected of new, a 
prohibition lieth not. [ylwow.] C)o.Ja.4t29. 

If tliere is a modus in lieu of all tithes issuing out of a mesi* 
aimge and an ancient water mill for corn, and a new water miA 
for corn is erected within the said messuage; or if the stream on 
which an ancient mill stood is diverted by the owmer (and not 
by the act of God), and a new mill erected upon the new stream; 
they shall not be discharged by virtue of any former modus. 

I Roll's Abr.G^X. 

But if there hatli been an ancient corn mill for wdiich a modus 
hath been paid for time immemorial, and afterw'ards by continu¬ 
ance of time the mill stream changeth its course, and goeth in a 
place a little distant from the ancient stream, and thereupon the 
owner of the mill pullelh it down, and rebuildeth it in the new 
place where the stream now runneth; this .shall be discharged of 
tithes by force of the ancient modus, for this cometh by the act 
of God, and not by the act of the party. 1 RoU's Abr» 641. 

It is said in Carth.^\5, that adding new stones to ancieht 
mills will not alter the modus, nor destroy it, where the Stones 
arc under the same roof. But by lord llardwickc, in the case 
of Takbot and May, Dec. 17.17f3; This to all intents and pur¬ 
poses is two mills, and the latter cannot be covered under the 
modus: you might as well say he might erect another mill upon 
the same strean}^ and call it one mill. 3 Atk. 17. (1) 


(8) 1 Imi. 621 . Wilson v. Mason, Gwm, 974. 3 Wood’s 2>. 28ff, And 
see Thomas v. Price, Gxom. 871. The tidie owner must shew that 
mill has been accustomed to pay tithe: for the court will otherwise 
presume it to be an ancient mill. Hughes v. Billinghuret, GvonL ^44. 

(9) Hart v. Hall, 1 Ld. Baym. 441* S.I*. 

(1) Gwm. 782. And in Manhy v. Miller, 3 Ves, <§• B. 71., where an 


m 
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But if die surmise l>e of a certain rate or modus for all milb 
erected and to be erected, and -a mill there appears to be new 3 
^he.modus cannot extend to it, by reason of the statute aforesaid. 
i^Jake^h case,] 3 Bulst» 212. (2) 

2 . It doth not seem to be ajj^reed, whether or how far fish in 
ponds or private fisheries are liable to pay titlies; and thei’efore 
ihe same must be referred to the customs of particular places. > 
But it seems that of these no lithe can be due, where no pro-* 
fit is made thereof, and where they are kept only for pleasure, 
or to be spent in the house or family; as fish kept in a pond 
general ly are. Boh. 13 .G. (3) 

Also fish taken in common viva's are tithuble only by custom. 
God. 406. Wood. b. 2. c. 2. 

And in this case Lindxvood says, it is only a personal titbe^ 
and shall be paid to that church where he who takelh them 
heareth divine service and rcceiveth the sacraments. JLindxo. \Q5» 
Where fish are taken in the sm, though they iwajevce natuviV, 
and consequently not tithable of common right, yet by the cus¬ 
tom of the realm they are tithable as a personal lithe; that is, not 
by the tenth fish, or in kind, but by some small sum of money 
in consideration of the profits made thereby after costs deducted. 
I liolVs Abr. 636. {u) iGibs. Cod. 67.9. c. 8- 261.] 

Upon w'hich foundation, it is said, that il the owners of a ship 
do lend it to mariners to go to an island for fish, and arc in con¬ 
sideration of such loan to have a certain cpiaiitity of fish when 
they come back; no tithe shall be }>aid by the mariners for what 


ancient corn mill was rebuilt, and two pair of new stones added, it was 
held tithable, and an account decreed. 

(2) If ancient mills fall and arc rebuilt on their old foundations, the 
discharge will revive. Gxmi. 1.30. in notis. Mor will an ancient corn 
mill lose its exemption by being occasionally used in another capa¬ 
city as a lead mill; fur the mill itself is the substance of the thing 
exempted. See Gww. 974. I licks v. Tvicset Gwm. 1022. 3 Wood's D» 
363. But, when the exemption from tithe is suspended, and the 
mill is converted into a corn mill, the light to tithe revives. Brown % 
case, Godh. R. 194. Hooper y, Andrews^ 1 Rol, It. 121. Maubif r. 
Taylor y 2 Ves. Sf Bea. 7i. 71. 

(3) In Nicholas v. Elliotty Gtum* 1.781., it was resolved that, without 
a custom, fish caught in a pond and sold are not tithable. 

(tt) Sec The King v. CarlyoJi, 3 T. Rep. 38.?. Where it appears to 
be the custom in the parish of Paul in the county of Cornwall, to pay 
one tenth of all the fish caught and brought on shore within the 
parish ; and where the court, held, that the proprietors of this tithe 
were rateable to the poor in respect of it. For more of this custom, 
see [Gweavas v, Ke^ynaCyl Bunb. 13. 239. 256. fAnd 2 & 3A'</,G. 
e, 13, § IJ. in page 520.] 



sm 

k given to the owners, because they are only to pay ibr the'dear 
gain. Gibs, 679. [Citing 1 Mol. Abr. 6.56.3 (4) 

3. By a constitution of archbishop Winchelsea, it is ordained, Other per. 
that personal tithes shall be paid of artificers and merclmndizei^, 
that is, of the gain of their commerce: as also of carpenters, *****®^ ' 

smiths, masons, weavers, innkeepers, and all other workmen [ 520 3 
and hirelings, that they pay tithes of their wages, unless such 
hireling shall give something in certain to the use or for the lights 
of tlie church, if the rector shall so think proper: i. e. they shall 
pay the tenth part of the profit, deducting first all necessary and 
reasonable expencci. Lind. 10.5. 

And by the statute of the 2 & 3 Ld. 6. r. 13, Every person ex¬ 
ercising nierchandi/!cs, bargaining and selling, clothing, handi¬ 
craft, or other art or faculty by such kind of persons, and in such 
places as lieretofore within these forty years have accustomnbly 
used to pay such personal tithes, or of right ought to pay (other 
than such as be coiunioii day labourers), shall yearly at or before 
the feast of Easter, pay for liis personal titlies the tenth part of 
his clear gains: his charges and expciict‘s, according to his estate, 
condition, or degree, to be therein abated, allowed, and de¬ 
ducted. ^7. 

Piovided, that in all such places where handicraftsmen have 
used to pay their tithes within these forty years, the same custom 
of payment of tithes to be observed and continue. $ 8. 

And if any person refuse to pay his personal tithes in fornl 
aforesaid, it shall be l.iwfiil to the ordinary of the diocese where 
the party is dwelling, to call the same party before him, and by 
liis discretion to examine him by all lavtful and reasonable 
means, ot/io than by the patty s av^ti cor pot al oath (5), concerning 
the true payment of the said personal tithes. § 9. 

Provitlctl, that notitiiig in this act shall extend to any parish 

_ • 

(4) But by cii''tonri tithe of fish, whether taken in the sea, in an efi- 
ciosed or open river, in a wear or fishery, may be payable in kind to 
the tithe owner of that parish wherein they arc landed and sold. LesS 
than the tenth may be duo; e.(*. a payment of the eleventh, twelfth, 
and twentieth fish. In Wales, Yarmouth, Cornwall, and elsewhere, all 
kinds of (ish eatighi in the sea and other places aie freijuently tith- 
able; and in Ireland it is a veiy common custom to pay the tithe of 
(Mlimon taken in rivers in kind. Miteh. on Tilkest 96. 

(.5) Thus a person is not obliged to discover what are the gains of 
his trade and the profits of every speculation he may enter into; 
circumstance that would necessarily lead to the greatest inconvfeA 
nieiice. See Randall v. Head, Ilardr. R. 188. An innkeeper is tiot 
chargeable with tithe for the profits of his kitchen, &c. Wood's Inst* 

174. 2 Woodd. V. L. 22.89. Nor can the iiirpc lucrum of robbery of 

gaming be thus estimated. Dollep v. Davies, 2 Bulstr. Rt 141. 

lawyer and physician would require a strong custom to bo h)^e out 

against them before they would j icld the tithe of their fees. Norton > 

v. C^ark, Gtt>«i.428. 



which stands upon and towards the sea coasts, the commodities 
and occupying whereof consisteth chiefly in fishing, and have by 
reason thereof used to satisfy their tithes by fish; but that all 
puch parishes shall pay their titiics according to the laudable 
customs, as thdy have heretofore of ancient time within these 
forty years used anti accustomed, and shall pay their offerings ns 
is aforesaid. $11. 

Provided also, that nothing in this act shall extend in any wise 
to the inhabitants of the cities of London and Canterbury, and 
the suburbs of the same, nor to any other town or place that 
hath used to pay their titlies by their houses, otherwi'-e than 
they ought or should have done before the making of this act. 
§ 12 . 

This act restrains the canon law in three things : First, where 
the canon law was general, that all persons in all places should 
pay their }>ersonal tithes, the act restraineth it to such kind of 
persons only as have accustomably used to pay the same within 
forty years before the making of the act. Secondly, whereas by 
the ecclesiastical laws they might before this act have examined 
the party upon his oath concerning liis gain; this act restrains 
[[ 521 3 that course, so that the party cannot be examined u])on outh. 

Thirdly, by this act the day labourer is freed from the payment 
of his personal tithes. c. 22. [1 Ilol.AI). 6i*G.] 

It cannot be intended upon this act, that if such tithes have 
been sometimes paid witliin forty years, they are therefore due; 
but they must have been ncciislomablyy that is, constantly paid for 
forty years next before the act. 2. c. 22. 

If it be demanded, how such payment must now be proved 
forty years before the making of the act; the answer is, as in 
other like cases, a posteriori: by what has been done all the 
time of memory since the act. jD/g. P‘ 2. c. 22. 

Sir Simon Degge says, the only case that he could find for 
above a hundred years before his time, where the tithes of the 
profits of such trades were sued for by any clergyman, was that 
of DolUy and Davis, M. 11 Ja., which was thus: The parson of 
a parish in Bristol libelled in the spiritu.'il court against an inn¬ 
keeper, to have tithes of the })rofits of his kitchen, stable, and 
wine cellar, and did set forth in his libel, that he made great gain 
in selling of his beer, having bought it for 500/. and sold it for 
1000/., of which gain he ought to have tithe by the common law 
of the realm. Upon which occasion, the clerk of the papers 
informed the court, that when one had libelled for tithes of the 
rain of'10/. for 100/. put out, a prohibition was granted; and ‘ 
the same was also granted in this case. 2 Buht. 141. 

‘ And personal tithes are now sparce any where paid in England, 
unless for mills, or fish caught at sea; and then piiyable where 
the party hears divine service, and receives the sacrament. 
Wood. h. 2. r. 22. 



[XVII. Marriage goods in Wales, 

By 2 & 3 Ed.^. c. IS. § 6. It IS enacted, that where such cus¬ 
tom hath been in many parts of Wales, that of such goods as havd 
been given with the marriage of any person, the tithes have been 
exacted by the parsons or curates, no such tithes shall be exacted.^ 

VI. Of the setting outj and the manner qf taking and 
carrt/ing axcay of tithes, 

1. By a constitution of archbishop Winchelsea, it is ordained 
as follows: Because by reason of divers customs in the taking of 
tithes throughout divers churches, quarrels, contentions, scan¬ 
dals, and very great hatreds hctwcen the rectors qf the churches and 
their parishioners do oftentimes arise; we will and ordain, that 
in all the churches established thoiighmit the prwince of Canter¬ 
bury, there be one uniform toking of tithes and profits of the 
churches, Lind. 192. 

Jdei-^ecn the rectors (f chiaches\ Which is to be understood 
also of vicars, where the tithes belong to their portion. Lind. 192; 

Throughout the prox'ince'^ Per provinciam : Lindwood says, in 
some copies it was archiepheopatum (as also it was in archbishop 
Grey’s constitutions, from whence this was taken); but in a pro¬ 
vincial council held at London under archbishop Chichely, the 
word archiepiscopatiim by consent of the prelates and the whole 
clergy was taken away, and provinciam inserted in its place; 
Lindwood himself being then prolocutor. Lind. 192, 

And profits qf the chwch~\ That is, which do not consist in 
tithes: as, oblations, mortuaries, and such like. Lind, 122. 

But notwithstanding the canon, the manner or form of setting 
out or payment of tithes is for the most part governed by the 
custom of the place. 

Hally, Macket and others {17 In this case one of the 

defendants occupied a meadow of nine acres, which he cut down 
at four several times, and set out the tithe of each cutting s^ar- 
ately, as it was cut. The plaintiff objected, that cutting down 
so small a field at four different times could only be justified 

(6) The principle of setting' out tithes is> thus laid down by the 
•judges in Knight v. Halsey, Horn. Proc. 2B,$f P. R. 196. 7 T, R. 86. 
Gtomj. 1554-S. C. “ The right of the parson to his tithes in kind 
accrues on the act of severance : his right to take the tithe accrues 
when the tithable matter after severance is in the earliest stage of 
the course of husbandry applicable to it, in which the tenth part may 
be easily distinguished from the other nine.” And again, ^ the C. B. 
in Collyer v. Howes, 3 Anstr, R. 954. Gwnt, 1490. S. C. ** The general 
and irrefragable Jaw of tithing is, that each article is to be tithed 
when it conies into such a state of severance that the parson may 
whether he has his fair tenth. ITie stage of the process in which 
that object is best attained marks the time of tithing." ^ ^ 
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from absolute necessity, as it gave so much trouble to the cleigy«< 
man. Court held, that a fa,rmer may cut down a field in any 
portions most convenient to hiinselli provided he set out the tkli^i 
of all cut tlown at any one time, before any part of it is carried 
away, and provided it bo not done vexatiously. 4 Gwill. 1460. (7) 

2. If the owner will not cut his crop before it he spoiled, tlie 
parson is without remedy. OofL 394. 

3. The parson, vicar, impropriator, or farmer, cannot come 
himself and set forth his tithes, w'ithout the licence and consenfe 
of the owner; for if he shall of his own head tithe the com or 
hay of any landholder within his parish, and carry it away, he is 
a trespasser, and an action will lie against him for it. Ucg. p, 2. 
c. 14. iGicm. 5G‘2. ^Inon. 2 Shoxo. Jt. 

4. But every person is bound, of common right, to cut down, 
and set out the tithes of his own lands. And tliat it may be done 
faithfully and without fraud, the laws of the church intitle the 
parson to have notice given him: but by the declaration of the 
common law, such notice is not necessary. f8) Yet nevertheless, 
the common law declarclh a custom of tithing without view to be 
an absurd custom (u): And by the statute oI‘ 2 it 3 Kd.6. c. 13, 

2.] it is enacted, that at all times whensoever, and as often as 
any praidinl tithes shall be due at the tithing of the same, it shall 
be lawful to evei'y party to whom any of the said tithes ought to 
be paid, or his deputy or servant, to mow and see their said 


(7) 3 Ani>tr. 915. S. I'.: and see Th shine v. Givin. 961. A 

reasonable quantity must be cut down before tithing, ih .; and in gene¬ 
ral all the produce so cut down in a field should be tithed before any 
part of it is carried away; and this was so hold in one extreme case, 
where the uncertainty of tlic weather prevented it from being put in 
shock at all, and it was cut and carried in small quantities, throwing 
out the tenth sheaf. FranUpn v. Goch, .3 Anstr. It. 6S2,683. Gwm, 
1441. But wlicrc there is nothing like fraud or vexation, and in 
cases of necessity, as from variable weather or partial iipcncss, this 
rule may be dispensed with. Nor is an occupier obliged to tithe the 
whc^c of tliat part of a field whicli lies in one parish before he pro¬ 
ceeds to tithe any part of the same field lying in another parish ; and 
where a farmer m doubtful weather carried from a part of a field 
which was tithed in one parish the day before the rest of the field in 
that parish was tithed, this being done bond Jidc was held lawful. 
Leathes v. Levimon, 12 East, 239. 

18) Gale v. Ewer (1696), 1 Com. R. 23. 12 Mod. 117. 

(x) Being absque visu et tactu. 6 Com, Dig. 303. See Boughton v. 
Wright, Bunb. 186. In Erskihev. Riiffle, 961.J 5 Bac. Ah. 74. 

& 75., the court of exchequer held, coutrary to a former opinion, that 
it is not necessary to cut down all the corn growing in a field before 
the tithe of any part can be set out, but that the tithe may be set out 
as often as a reasonable quantity is cut down. And that unless there 
be a custom of the parish to set out the tithe of barley in some other 
manner, it must beg.’itliered into cocks, and every tenth cock .set out 
for tithe*!. 
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tithes to be justly and truly set forth ond severed from the nine parts. 
[The tithe owner should therefore have an opportunity of seeing 
them separatetl from the other nine parts, so as to be able to com¬ 
pare the one with the other (i/); and to judge whether or not the 
tithes are fairly set out (9): and it is a fraud within the statute, 
though the tithe is fairly set out, if the rest is immediately carried 
away. (1) He may do this without previous notice of the time of 
tlie severance. But a custom of giving notice of setting out tithes is 
good; and where it prevails, is the law of the land in that parisli. (2) 
It must afford reasonable time, so as to give the rector a suffi¬ 
cient opportunity of taking a view. (3) Thus in Teyuianf v. Stuln 
hiii (t) anlioitt\ notice was held not to be reasonable ; for in the 
middle of summer the tithe owner may be engaged in tithing 
other fields or farms perhaps at the extremity of the parish. 
Reasonableness of notice must depend on distance and other cir- 
cnmstances; and though a notice for a lime when the corn is not 
ready is void, yet the variation must be material, and not merely 
a small delay, which will occur in all business. (,5)J 

K. 6 G. 3. Butter and lhaihby. An action upon the case was 
brought against the tlcfendant, f()r not fetching away his tithes in 
a reasonable time, [z) The declaration states, that the plaintiff 
set out the tithes, and the defendant refused to fetch them 
away. At the trial the defendant’s counsel insisted on a custom 
in the parish, that notice should be given to the owner of the 
tithes of the setting them out. The judge who tried the cause 
held the custom not to be a good one; and a veidict was found 
for the pl.iinliff, subject to the opinion of the court of king’s 
bench, u|)on the following c|Ucstion, viz. whether the custom be 
good in Jiivv or not. A motion had been made for a new trial 
and a rule to shew cause. The counsel I’or the plaintiff denied 
this to be a good custom; because it w'as only setting up the 

(y) ^Wihon V. Bp. of Cailislct I lob. U. 101. Sbal/uo^s v. .lowle, 
if Hast. R.‘26l.'\ Ttnuniilv. Shtbbiii, in Evehequer, iV/.1795. [3 Amir. 
610. Givm. 1441.] The detenilants iiiKisfed on a customary mode of 
tithing wheat, the tithes being never set out fill the corn was about 
to be carried, and then eveiy tenth sheaf, as it came to the fork, to 
be tlirowii aside for tlie rector : notice of the intention to car^ was 
to be given to him, and he might, if he disliked the tenth sheaff take 
the eleventh in its stead. The custom was held bad; for the rector 
has a right in all cases to see the tithes set out, that he may com¬ 
pare them with the nine parts. 

( 9 ) Boughfonv. JVright, Bnnb. It.l86. Thomas v. Bees, Gwm. 79S. 

(1) Heale Sprat, 2/kv#. 649. 

(2) Ileliar v. 2'rist, 3 Wood's D. 128. 

(3) Filevaood v. Marsh, 1 Hagg. Rep. 478. 

(4) 3 Anstr, 72.640. Gram. 1441. 

{S) Ftle'wood V. Marsh. 

{z) Vid. iujta, 9. 
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ecdesiasticftl law against the common law of the kingtlom, which' 
cannot be done by custom in any particular district. By 
Justice Wihnot: By the common law no notice is necessary.) 
the ecclesiastical law it is necessary. The question therefore is,* 
whether the ecclesiastical law can be introduced under the no¬ 
tion of sudi a custom. — This was agreed to be the question. —' 
The plaintiff’s counsel objected, that this custom is not a reason¬ 
able or good one; because it is not founded upon any consider¬ 
ation. The farmer can receive no benefit by giving such notice 
on the contrary, he may be much incommoded by being bound 
down to set them out at the particular time notified. Indeed, 
notice to the owner of the tithes, or of their having been set* 
out, is previously necessary to the bringing an action for not 
carrying them away; And this notice w'as given. — The counsel 
for the defendant, who argued in support of the rule for a new 
trial, admitted that the common law doth not require the notice 
of setting them out: But this custom does require it; and 
they insisted that it is a gootl custom. Tlie consideration of 
customs cannot be inquired into: However, if it were necessary 
to do so, honesty and piety are sufficient considerations for this 
custom. But customs must be presumed to have sprung from 
good considerations. This custom ])rcvails in half the parishes 
in the west of England. And as tithes depend in a grc.at measure 
upon custom, so also docs the manner of setting them out. In a 
cause at Nisi Prius, in the case of one Yatborm^hy at Lincoln 
assizes, lord chief justice JVtUes held such a custom to be good, 
and said he wdshed it were the law of the land. — After having 
taken time to consider of it, lord Mansfidd delivered the opinion 
of the court; The only question is, whether this be a reasonable 
custom or not. There is no authority that comes up to this 
point but one; and that was a cause on the midland circuit 
before lord chief justice Willes, who thought it a reasonable cus¬ 
tom. I think so to. I believe the doubt about it arose from a 
jealousy of receiving the ecclesiastical law in any case whatever, 
lest the clergy should introduce it by degrees. It is reasonable, 
as promotive of justice, and preventive of fraud. Mr. Dunning 
said, as of his own knowletlge, that there were such customs in 
the west of England: and 1 am told there are such in Lincoln¬ 
shire. We are all clear, that it is a good custom. It is for the pre¬ 
vention of fraud, and for the convenience of the parties. There¬ 
fore the rule must be made absolute for a new trial. 3 Burr, 
1891.(6) 

5- The care of the tithes, as to waste or spoiling, after severance, 
rests up(»i the parson, and not upon the owner of the laud. For 

(6) See Spencers case, Noys jR. 19. Gale v. jEwer, 1 Com. R.^3. 
Anon, 2 VerUr, 48. 



il} ,$Qein 9 tb Uiat the parson is at bis peril to take notice oif.tbA 
tit)ies beiiijr set out; and so it bath been declared, that 
thn parishioner ought de jure to reap tite corn, yet he is not 
bouiul to guard the tithes of the parson, Gibs, 6£i9« 

And the right to the tithes vests in the parson immediately on 
severance, so that if he execute a lease of them on s^-da,y ss/in 
sequent to their severance, but pr^ious to tlieir being c^^rried 
away by the land-liolder, the lessee cannot maintain an action fem 
them, (7) 

6, liut after the tithes are set forth, he may of common right [ 525 ] 
come himself, or his^ servants, and spread abroad, dry, and staefe Mayspr^ 
bis corn, hay, or the like, in any convenient place or places uppOc 
tlie ground where the same grew, till it be sulTiciently weathered g^nd. 
and fit to be carried into the bam. But he must not take a 
longer time tor the doing thereof than what is convenient and 
necessary; and what shall be deemed a convenient and necessary 
time, the law dotii not nor can define; for the quantity of thio 
corn or hay, and the weather, in this case are to be considered j 
and what shall in this, and all other cases of like nature be said ' 
to be a reasonable and convenient time, is to be determined by 
the jury, if the point come in issue triable by a jury; but if it 
come to be determined upon a demurrer, or other matter of law, 
the judges of the court where the cause depends are to resolve 
die same. J^eg. p.2. c. J 4<. SU\ 245. (8) 

7* And it shall be lawful quietly to take and carry the same And cany 
away. And [by sial. 2 & 3 Ed. 6. c.l3. §2.J if any person, ****'^*7* 

“ carry away his corn or hay, or his otlier prandial tithes, liefore 
the tithe thereof be set forth ; or willingly withdraw his tithes of 
“ the same, or of such other things wliereof pracdial tithes ought 
“ to be paid; and if any person do slop or let the parson, vicar, 

“ proprietor, owner, or other their deputies or farmers to view, 

“ take, aud carry away their tithes as is abovesaid; he shall foiv 
“ feit double value, with costs; to be recovered in the ecclesias- 
“ deal court.” [According to the ecclesiastical laws.] 

And he may carry his tithes from the ground where they 
grew, either by the common way, or any such way as the owpep 
of the land useth to carry away his nine parts. But if there are 
more ways than one, and die question is, which is die right way; 
diis is cognizable in the temporal court. Erg, p. 2. c. H. 

[In the case of Cobb v. Sclbpf it was held, that the parson is not 
intitled to carry his tithes home by every road which the iarmei* 
himself uses for the occupation of iiis farm ; but, semhle, he may 

--- 1 ---— . . . . ti t 

(7) And see Welch v. Uphill^ I B.S^ B. Rep, 84. 3 B. Moore$ R. 

330. Wyhurd v. Tuck^ 1 Bos, 8f Pul. 458. (7) .foil jia 

(8) South V. Joncs) 1 Roll. Ah, 643. See h^raf 9. 
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that^road which the farmer oses for the occupation of 
thwl^ in which the tithe grows. (9)] 

the owner of the soil, alter he hath duly set forth his 
tithes, will stop up the ways, and not suffer the parson to cany 
away his tithes, or to spread, dry, and stack them upon the land; 
this is no'good setting forth of his tithes without fraud within the 
statute: but the parson may have an action upon the said statute, 
and may recover the treble value; or may have an action upon 
the case for such disturbance, as it seemeth; or he may, if he 
will, break open the gate or fence which hinders him, and carry 
away his tithes. Tkg> />.2. c. 14. (1) 

8. But in this he must be cautious that he commit no riot, 
nor break any gate, rails, lock, or hedges, more than necessarily 
he must for his passage. Dcg.p/l. r. 14. (2) 

And when he comes with his carts, teams, or other carriages, 
to carry away his tithes; lie must not suffer his horses or oxen 
to eat and depasture the grass growing in the grounds where the 
tithes arise, much less the corn there growing or cut: but if 
his cattle (as cannot be avoided) <lo in their passage against the 
will of the drivers, here and there snatch some of the grass, this 
is excusable. p. 2. t\ 11. 

9. It seems, that if tithes set forth remain too long upon the 
land, the owner of the soil may take them damage teasaiit (3); 


(9) 2 iVeto 72.169. 6 C. N. P. 103. Again, lie may not pass 
through a private road on anotlicr’b land, though that may be nearest 
for conveying his tithes. If lands forinerlj^ m one occupation be¬ 
come occupied by several, the right to u^e what was the road before 
there was a separation will not necea'.aii'y continue alter it; for the 
tithe owner can only use for each occupier’.-, titlie the road the occu¬ 
pier uses. Bosivorth v. JAmbneh^ Gtvni. 1109. In collecting tithes he 
need not unload his waggon before driving it on the giound of each 
parishioner. Lake v. J3t uton, Gtvuu 775. 

(1) A rector is not “ Jet or stopped ” within 2 & 3 Ed. 6. c. 13. § 2. 
ill carrying away his tithes by the parisliioner’s stop])ing up an old 
gateway fur his own convenience, before the tithes wcie set out, and 
opening another, by which he curried away his ciops; nor by re¬ 
sistance to his pulling down the fence in asNcrling a riglit to the old 
way; no vexatious intention being proved. Burnell v. Jenkins, 2Phill, 
Rep.391. Degge, p.2. c. 14. Where there is a private road through a 
farm used by the owner for agricultural and other purposes, the parson 
may use it for carrying away his tithe, though there is a public 
roaiu, nearly equally convenient, aud the farmer does not on that 
particular occasion use the private ro'adhimself. Cobb, clerk, v. Selby, 
QEsp. N.P. C. 103. Macdonald C. B. Maidstone, 1806. 

(2) Hampton v. Courtney, 1 Bulst. R, 108. 

(3) Doubted by IVoodB. in Baker v. Leathes, Wightxu.R.ll^.', 
and see Godolpk, R. 362« 



but tlieuj if he be sued'tor them, in order to justify, he" must 
set forth how lonpf they had remained befcM'e lie took thenif 
and when they shall be said to remain too long is triable by'the 
jury. Wa/s. c. 54. [And see Mountford v. Sidley, 3 Bulst, R. 336. 
G^m. 424.3 

Or an action upon the case will lie against the parson for his 
negligence in this behalf: but no action in such case'will lie, 
unless the parishioner hath duly set forth his tithes, and hath also 
given notice to the parson that they arc so set forth. Deg. p. 2. 
r. 14. Zf. 187. (a) 

But the occupier of the ground cannot put in his cuttle and de¬ 
stroy the corn or other tithe; for that is U) make hiniself a judge 
what shall be tlecmed a convenient time for taking it awayj fand 
to permit this to be dune might he a much greater loss to the 
tithe owner than tlie occupier might sustain by the continu¬ 
ance of the tithe on tlie land.] But the court and jury, upon 
an action brought, are to determine of the reasonableness of the 
time,'and of the rccoinpence to be made for the injury sus¬ 
tained. /#. Jfajjm. 18.0. (6) 

VII. Tiihes /tori’ to he recovet'cd. 

1. That tithes may not be lost to the successors, it is in- 
joined by a constitution of archbishop U imfidsett, th.it the 
rectors and vicars of churches, who, respecting the tear or iiivour 
of men more than the fear of (lod, shall not tleuiand their tithes 
with elfect, shall he suspeiuleil until tlu'y pay half a mark of 
silver to tlie archdeacon for their disobedience. Lind. 101. 

(«) [8hai>roli v. Mndjoid; anti see Butte) v. Ihalhbij^ ^ Barr. 11. 
1892. supnii^. Co))i. /J/g. tit. l)i\))it s (!/..'}.) Chase V. JVare, Rot. Ab, 
(>13./j/. 30. .S7y/c, 212- Anon. J'oit). ; hut he need not alhgi such 

notice; anti sec] 3 Bio). 1802. snp>a, 1. For the giounds of this ac¬ 
tion, sec IVisiman v. Denham^ 2 Roll. /ic/?. 328. [Duo notices having 
been given to the parson of the setting out the tithes of fruit and 
vegetables in a garden, whieii were accordingly set out on the day 
specified, but were not removed at the distance of a month after¬ 
wards, V hen rliey had hocoaic rotten; a notice then given by the 
owner to remove the tithed fruits and vegetables within two days, or 
that an action would be cominenecd against the parson, is sufficient 
notice of their having been let out, whereon to found an action if 
they are not removed: — And due notices having been given of 
setting out tithes of garden vegetables and field barley, on certain 
days between 11th and 16th Sepf. a general notice on the 17th to 
the parson to take away all the lilha of (plaintiff's) Inudt within two 
days, is sufficient whereon to fbund the Iihe action. Ke])ij) v. Fih ivoody 
11 East, /f. .S.'JP.] 

{b) IVtlliamt v. Ladno, 8 Ttun* Rep> 72. [Gale v. Ev't r, 1 Caifi» R, 
^3. 12Vw/.117.J 

lOI . IJI. 
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2» The general rule i«i, that the owner of the nine parts 
is to be sued for the tenth. But this rule admits of divers 
exceptions: As, 

First, If a parishioner let his ground of herbage, dt is said, 
that the parson may sue either the owner of the ground or the 
owner of the cattle, at his election, tor the tithe, if the custenn 
be not against it. God. 413. 

But in the cjise of Fisher and Lemen, where cattle were de¬ 
pastured occasionally in another man’s ground, it was agreed 
by the whole court of exchequer, that the owner of the land, 
and not the owner of the cattle, was to pay the, tithes: And 
baron Page said, that as to what had been said, tliat the de¬ 
mand might be cither against occupier or agister, that could not 
be; for the same duty could not arise in two different persons at 
the same time. J'mer^ J)ismes, It. a. [Sec ante, 475.] 

So, if hay be put into ricks on the ground, and alter sold; 
the buyer cannot be sued for the tithe, but the seller may, in 
case the tithe thereof w’as not paid before. God. 412. 

But if one sells underwood standing, or corn or grass on the 
ground; the buyer, and not the seller, shall pay the tidies. 
Boh. 158. 

But if any part thereof be cut before the sale, the seller must 
answer the tithe thereof. Boh. 159. 

So where one sells sheep, whereof the parson is to have a rate 
tithe; the seller, and not the buyer, must pay the tithe for them. 
Boh. 158. 

So if one that is owner of a coppice of w'ood do cut it down 
and sell it altogether; in this case the seller, and not the buyer, 
must answer tor the tithes. Boh. 159. 

If cattle or other goods tithable be pawned or pledged, it is 
said, that he to whom they are pledged must pay tithe of them. 
Boh.\59. 

But if a man deliver cattle or goods to one, to be re-deiivered 
to him; he himself^ and not the person to whom they are de¬ 
livered, must pay tithe for them. Boh. 159. 

If a parishioner die before he pay his tithes; his executor, if 
he hath assets, must pay them. Boh.l59. 

3. By the 2 & 3 Fd. 6. c.l3. Every person who shall have 
any beasts or otlier cattle tithable, going, feeding, nor depasturing 
in any waste or common ground, whereof the parish is not cer¬ 
tainly known, shall pay tidies for the increase of die said cattle 
so going in the said waste or common, to the parson, vicar, pro¬ 
prietor, portionary, owner, or other their farmers or deputies, of 
the parish, hamlet, town, or other place, where the owner of the 
said catde inhabiteth or dwelletb. ^ 3. 

4. In the Saxon times, tithes were recoverable in the county 
court, where the bishop or his deputy, and the sheriff, did sit as 
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co-orditmte judges, there being at that time no sieparate court of 
ordinary ccciebiastical jurisdiction. 2 Inst. 66 1. 

S. By a constitution of arclibishoji Winchehea: Forasmuch 
as many are found, who are not willing freely to pay their tithes; 
we do ordain, that the parishioners be admonished once, twice, 
and thrice to pay their tithes to God and the church. And if 
they do not amend, they shall first be suspended from the en¬ 
trance of the church, and so at last be compelled to pay their 
tithes by censures ecclesiastical, if it shall be necessary. And if 
they shall desire a relaxation or absolution of the said suspen¬ 
sion, they shall be remitted to the ordinary of the place to be 
absolved and punished in due manner. Ltndxt:.\Q\. 

By the statute oi cn iwmpedc aiiafis, J 3 Ed. 1. sf. !•. The king 
to his judges sendetli greeting: Use yourselves circumsjjectly in 
all matters concerning the clergy, not punishing them if they 
hold plea in court Christian, in the case where a parson doth 
demand of his parishioners oblation or tithes due and accustomed: 
In which case, the spiiitual judge shall ha\c power to take 
knowledge, notwithstanding the king’s prohibition. 

Due and accustomed'^ Debitas vel lonsuUas: By this act, lord 
Cole says, modus dcrimandi anil real composition are established 
[perhaps he had better have said, disthiguished; for both of 
them were establi'‘hed long enough before this act] : for hereby 
tithes are divided into two parts, viz. tithes duCf which is the 
tenth part; and tithes accustomed, which is a duty personal, due 
by custom and usage to the parson in satisfaction of tithes, as a 
yearly sum of money or other duty. And these are here called 
tithes acaistmued; and for this modus dccimandi the parson may 
sue in court Christian, and is wuirranted by this act. 2 lust.^90. 

By the statute of articuli den, 9 Ed. 2. st. 1. c. 1. Whereas 
laymen do purchase prohibitions generally upon tithes, obven- 
tions, oblations, mortuaries ; the king doth answer to this article, 
that in tithes, oblations, obventions, mortuaries, (when they are 
propounded under these names,) the king’s prohibition shall 
hold no place, although for the long withholding of the same the 
money may be esteemed at a sum certain. But if a clerk or a 
religious man do sell his tithes, being gathered in his barn, or 
otherwise, to any man for money, if the money be demanded 
before a spiritual judge, the king’s prohibition shall lie; for by 
the sale, the spiritual goods are made temporal, and the tithes 
turned into chattels. 

By the 18 Ed. 3. st.3. c. 7. Whereas W)r//s of sebe facias have 
been granted to •warn 'prelates, religions, and other clerks, to 
mswer dismes in our chancery, and to shew if they have any 
thing, or can any thing say^ wherefore such dismes ought not to 
be restored to the said demandants, and to answer as well to us 
as to the^party such dismtsf such writs from henceforth shall 
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not be granted, and the process hanging upon such writs shnlt 
be annulled and repealed, and the parties dismissed from the 
secular judges of such manner of pleas. ' 

Writs o/’seire facias] This is a writ, where one hath recov«*ed 
debts or damages in the king’s courts, and sueth not for execu¬ 
tion within a year and a day; after which he shall have this 
writ, to warn tlie party; who coming not or saying nothing to stay 
execution, a writ of^Wv* facias goes, commanding the sheriff to 
levy the debts or damages of his goods. Tet'ms of the Law. 

'I'o xfoarn prelates, religions, and other clerks'] I’his scire facias 
was not brought against the possessors of the lanil lor subtraction 
of tithes, but against the prelates or other clerks which took 
the tithes after they w'ere severed. Commissions out of tlie 
chancery were directed to certain persons, giving them authority 
to inquire whether such a spiritual })crson ought to liave tithes 
of such lands; whereupon inquisitions were taken and returned; 
and if it were found lor the spiritual person, upon this record 
he might have a scire facias against any prelate, religious, or 
other clerk that took them after severance. 2 Inst, 640. 

JJy the 1 liic.2. c. 13. 'J'he prelates and clergy of this realm 
do greatly complain them, for that the people of holy church, 
pursuing in the spiritual court for their tithes, and their other 
things which of right ought aiul of old times were wont to per¬ 
tain to the same spiritual court; and that the judges of holy 
church, having cognizance in such causes, and other persons 
thereof meddling according to the law, be maliciously and un¬ 
duly for this cause indicted, im})risoncd, and by secular power 
horribly oppressed, and also inforced with violence by oaths and 
grievous obligations, and many other means unduly compelled to 
desist and cease utterly of the things aforesaid, iigainst the liber¬ 
ties and franchises of holy church: Wherefore it is assented, 
that all such obligations made or to be matle by duress or violence 
shall be of no value. And as to those that by malice do procure 
such indictments, and to be the same indictovs, after the same 
L 530 ] indictees be so acquit; such procurers shall suffer a yeai*’s im¬ 
prisonment, and restore to the parlies their damage'., and shall 
nevertheless make a grievous fine unto the king. And the justices 
of assize, or other justices, before whom such indictees shall be 
acquit, shall have power to inquire of such procurers and in- 
dictors, and duly to punish them according to their desert. 

By the 1 Ric. 2. c. 14. At what time tliat any person of the 
holy church be drawn in plea in the secular court, for his own 
tithes taken by the name of goods taken away; aiul he which is 
so drawn in plea inaketh an exception, or allegeth that tlie 
substance and suit of the business is only upon tithes due of 
riglit and of possession to his church or other his benefice: in 
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.such case the general averment bhall not be token, without shew¬ 
ing ispecially how the same wa.s his lay chattel. 

Hy the statute 27//. 8. c.20. When by the noise of the disso¬ 
lution of monasteries in this parliament, laymen took occasion 
upon trifling pretences to withdraw their tithes, it was enacted 
as Ibllowcth; Forasmuch as divers evil-disposed persons, inha- 
liited in sundry counties, cities, town.s, and places of this realm, 
having no respect to their duties to Almighty God, but against 
right and gootl conscience having attempted to subtract and 
withhold in .some places the whole, and in some places great 
part of their fitf/es and ohlalions, ns xocU persomd as prcpdial, due 
unto God and holy church; and pursuing such their detestable 
enormities and injuries, have attempted in late time p.ast to dis¬ 
obey and contemn the process, laws, and decrees, of the eccle¬ 
siastical courts of this realm, in more temerarious and large manner 
than before this time hath been seen: for reformation of which 
said injuries, and for unity and peace to be preserved amongst 
the king’s subjects of this realm, our sovereign lord the king, 
being supreme ho.ad on earth (under God) of the church of Kng- 
hnd, w’illing the spiritual rights and tluties of that church to be 
preserved, continued, and maintained, hath ordained .and enacted 
by authority of this present j)arliament, That every of his sub¬ 
jects of this realm, accoixling to the ecclesiastical laws and ordi¬ 
nances <)f his church of England, and after the laudable uses 
and customs of the parish or other place where he dwelleth or 
occiipicth, shall yield aiul pay his /i//ies and (/fferinnsj and ollni 
duties of liohf church ; aiul that for such subtractions of any the 
said tithes anti offerings, or other duties, the parson, \ icar, curate, 
tir other party in that behalf grieved, may by due process of the 
king’s ecclesiastical laws of the church of England, convent the 
person oifending, before his ordinary or other competent judge 
of this realm, having authority to hear and determine the right 
of tithes, as also to compel the same jierson offending to do and 
yield his duty in that behalf: And in case the ordinary of the 
diocese or his commissary, or the archdeacon or his ofllcial, or 
any other competent jutige aforesaid, for any contempt, contu- [ 531 J 
macy, disobedience, or other misdemeanor of the jjarty defend¬ 
ant, shall make information and reejuest to any of the king’s* 
most honourable council, or to the justices of the peace of the 
shire where such oflender dwrelleth, to assist and aid the same 
ordinary, commissary, archdeacon, official, or judge, to order or 
reform any such person in any cause before rehearsed; that 
' then he of the king’s said honoui’able council, or such two jus¬ 
tices of the peace (whereof one to be of the quorum), to whom 
such information or request shall be made, shall have pimcr to 
attach or cause to be attached, the person agai)ist whom such 
information or rc<jucst shall be made, and to commit him (*» 
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ward, there to remain without bail or inainprize until he shall 
have found sufficient suret}^ to be bound by recognizance or 
otherwise before the king's said counsellor or justice of the peace, 
or an}' other like counsellor or justice of the peace, to the use of 
our said lord the king, to give due obedience to the process, pro¬ 
ceedings, decrees, and sentences of the ecclesiastical court ot this 
realm wherein such suit or matter for the premises sliall depend 
or be; and that every of the king's said counsellors, or two 
justices of the peace, whereof the one to be of the quorum, as is 
aforesaid, shall have power to take and record such recogni¬ 
zances and obligations. § 1. 

Provided, that this shall not extend to any inhabitant of the 
city of concerning any tithe, oflering, or other ecclesias¬ 

tical duly, grown and due to be })aid within the said city; be¬ 
cause there is another order made lc)r the payment of tithes and 
other duties within the said city. § 2. 

Provided also, that all persons being parties to any such suit, 
may have their lawful action, demand, or prosecution, appeals*, 
prohibitions, and all other their lawful delences and remedies 
in every such suit, according to the said ecclesiastical Laws, and 
laws and statutes of this realm, iti us ample manner as they 
might have had if this act had not been made. § 3. 

S/uilI have2)<AV(r lo atlach~\ In the case oi’ Kiu^ v. Sa7ic/u’/, 1-f. 
9 /P., when several cpiakers had heeii ( (nnmitted upon this statute, 
it was alleged, that the j*iris(liction of the spiritual court was taken 
away by the act of parliament which gi^es the parson a remedy 
to recover such tithes by distress, hy warrant ot a justice of the 
peace; Hut by the court, '^Djc said act seems only to be an 
accumulative remedy, and not to rc'jical the former act of the 
27 II. 8. 7y. Raijm. 823. (c) 

[ .532 ] By the 32/7.8. r.7- (which was also made upon occasion of 
the dissolution of monasteries, and Mliich was chiefly intended to 
enable laymen, that by the dissolution had estates or interests in 
parsonages, or vicarages impropriate, or otherwise in tithes, to 
sue for subtraction of tithes in the ecclesiastical court,) it is 
enacted as fbllowetli: Where divers persons inhahitiug in sun¬ 
dry counties and places of this realm, not regarding their duties 
to Almighty God and to the king our sovereign lord, but in few 
years past more contemptuously and commonly presuming to 
offend and infringe the gootl and wholesome laws of this realm 
and gracious commandments of our sovereign lord, than in times 

(c) See also Rex v. Oiven, 4 * Burr. ‘2095. [In wliich case the method • 
of [iroccecling for subtraction of tithes is discussed both at bar and 
bench. A conmiitmcnt under 27 lien. 8. e. 20. for a contempt in a 
suit in a spiritual couit for ecclesiastical duos, must specify the Lind 
of dues for nliieh the party was sued. The v. Sanckc/, I Ld. 
ilfit/m. 323. J 
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past bath been seen or known, have not letted to subtract and 
withdraw the lav^ul and accustvmed tithes com, ha;y, paslmrages, 
and other sort of tithes and oblations, conivmdy due to the owners, 
proprietaries, and possessors of the parsonages, idea rages, and other 
ecdesiastical places within this realm : bein^ the more encouraged 
thereto, for that divers of the king’s subjects, being lay persons, 
having parsonages, vicarages, and tithes to them, and their 
heirs, or to the heirs of tlieir bodies, or for terra of life or years, 
cannot by the order and course of the ecclesiastical laws of this 
realm sue in any ecclesiastical court for the wrongful withliolding 
and detaining of the said tithes or other duties, nor can by the 
order of the common laws of this realm have any due remedy 
against iuiy person, his heirs, or assigns, that wrongfully detaineth 
or withholdeth the same: by occasion whereof much controversy, 
suit, and variance is like to ensue among the king’s subjects, to the 
great damage .and decay of many of them, if convenient and 
speedy remedy be not provided; It is therefore enacted, that all 
ph'sons (f this realm, if what estate, degree, or condition sof'Vcr^Ai) 
they be, shall fully, truly, and effectually divide, set out, yield, 
or pay, all and siugtdar tithes and offerings aforesaid, according to 
the lawful customs and usages of parishes and places whence 
such tithes or duties shall arise or become due; and if any per¬ 
son, of his ungodly and perverse will, shall detain and withhold 
any of the said tithes or ofleruigs, or any part thereofi then the 
person or persons, being ecclesiastical or /a7/(4), having cause to 
demand the said tithes or olleriiigs, being thereby wronged or 
grieved, shall and may convent tlie person so ofibnding before 
the ordinary, his commissary, or other competent minister or 
lawful judge of tlie jilace where such wrong shall be done, ac¬ 
cording to tlie ecclesiastical laws; and in every such cause or 
matter of suit, the same ordinary or other judge, having the 
parties or their lawful procurators before him, shall proceed to 
the examination, hearing, and determinnlion of every such cause 
or matter, ordinarily or summarily, according to the course luid 
process of the said ecclesiastical laws, and thereupon give sen¬ 
tence accordingly. § Ij 2. 

And if any of the parties shall appeal from tlio sentence, order, 
and definitive judgment of the said ordinary or other competent 
judge as aforesaid; then the same judge shall, upon such appel¬ 
lation made, adjudge to the other pai'ty the reasonable costs of 
his suit tliercinbctbrc expended; and shall compel the same 


(4) For at common law, and before this statute laymen could not 
have been possessed of or sued for tithes. Ridley v. Story, Dan. R. 
10. Thus die tithes of a rectory cannot dc.sccnd by the custom of 
gavelkind, though the lands thereof may. Doe d. Lushington v. 
Bp. if Ijlandaff and others, } jVrn’. It. 491—.'>08. 
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putty u})peliunt to satisfy and pay the same costs so adjudged, by 
compulsory process and censures of the said laws ecclesiastical, 
taking surety of the otlier pai'ty to whom such costs shall be ad¬ 
judged and paid, to restore the same costs to the party appellant, 
if afterwards the principal cause of that suit of appeal shall be 
adjudged against the same party to whom the same costs shall be 
yielded; and so every ordinary or other competent judge eccle¬ 
siastical shall adjudge costs to the otlier party, upon every appeal 
to be made in any suit or cause of subtraction, or detention of any 
tithes or offerings, or in any other suit to be made concerning the 
duty of such tithes or offerings. § 3. 

And if any person, after such sentence definitive given against 
him, shall obstinately and wilfully refuse to jiay his tithes or 
duties, or such sums of money so adjudged, wherein he shall be 
condemned for the same; it shall be lawful for two justices of 
the peace for the same shire, whereof one to be of the quorum, 
upon information, certificate, or complaint to them made in writing 
l)y the said ecclesiastical judge tliat ga\e the same sentence, to 
cause the same parts so refusing to be attached and committed 
to the next gaol, ami there to remain without bad or inainprize, 
till he shall ha\c found sufficient sureties, to be bound by recog¬ 
nizance or otherwise, betbre the same justices, to the use of our 
lord the king, to perform the said definitive sentence and jutlg* 
meat. $ 4. 

Provided, that no person shall be sued or otlierwise com¬ 
pelled to pay any tidies, for any inanois, lands, tenements, or 
other hereditaments, which by the laws or statuUs of this realm 
are discharged or not chargeable with the payment of any such 
tithes. § 5. 

Provided also, that this shall not in any wise bind the inlinbit- 
ants*of the city of London and snbiiibs of the same, to pay their 
tithes aiul offerings within the same city and suburbs, otherwise 
tlian they ought to have done before. § 6. 

And in all cases where any person shall have any estate of in¬ 
heritance, freehold, term, light, or interest, in any parsonage, 
vicarage, portion, pension, titlies, oblations, or other ecclesiastic 
r 531 1 Qj. {.piritual profit, which shall be made temporal or admitted to 
be in temporal hands and lay uses and profits by the laws or 
statutes of this realm, shall be disseised, deforced, wronged, or 
otherwise kept or put from their lawful inheritance, estate, seisin, 
}X)ssession, occupadon, term, right, or interest therein, by any 
other person claiming to have interest in or title to the same; 
the person so disseised, deforced, or wrongfully kept or put out, ' 
his heirs, his wife, and such other to whom such injury and 
wrong shall be done, may have their remedy in the king’s tem¬ 
poral courts, or other tcmpoi al courts, as the case shall retjuirc, 
for the recovery or obtaining of the same, by writs original of jme- 
npe <jun^ irrjdafy a^si/e of noxnl rnoit quod n 
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d^rceai, writs of dower, or other writs original, ns the ease shall 
require, to l)e devised and granted in the king’s court of chancery, 
in like manner and form os they might have had for lands, tene¬ 
ments, or other hereditaments in such manner to be demanded: 
and writs of covenant and other writs for fines to be levied, and 
all other assurances to be had of the same, shall be granted in 
the said chancery, according as hath been used for fines to be 
levied and assurance to be had of lands, tenements, or other 
hereditaments. Provided, that this shall not give any remedy, 
cause of action, or suit, in the courts temporal, against any per¬ 
son who shall refuse to sot out his tithes, or shall withhold or 
rcfiise to pay his tithes or offerings; but that in all such cases 
the party, being ecclesiastical or lay, having cause to demand 
or have the said tithes or offerings, and thereby wronged or 
grieved, shall have his remedy for the same in the spiritual 
courts', according tt) the ordinance in the first part of this act 
mentioned, and not otherwise. § 7, 8. 

f). By the *2 3 Ed. 6. r. 13. the aforesaid acts of the 27 H. 8. 

c. 20. and the 32 H. 8. c. 7- shall stand in fall force: And more¬ 
over, it is further enacted as followetli; viz. All persons shall 
fndij and justly, wit hold fraud nr guile, divide, set out, yield, 
and pay all manner of the 2 Jt’^diaJ tithes, in their proper kind as 
they rise and happen, in such manner and form as hath been of 
right yielded and paid ’within forty years next before the making 
of this act, or of right or citsfom ought to have been paid; and no 
person shall take or carry away any such or like tithes, which 
have been yielded or paid within the said forty years, or of right 
ought to have been paid in the place or places tithablc of the 
same, before he hath justly divided or set forth for the tithe 
thereof the tenth part of' the same, or oilm\mse agreed for the 
same tithes with the parson, vicar, or other ownn', proprietary, ot' 
farmer (f the same tithes ; under the pain <f foifeiturc of h'chle 
value <f the tithes so taken or cari'ied away. § 1. 

Truly and justly without fraud or guile] In the case of Hcale 
and Sprat, T. E'liz. In a prohibition ; the cose was, Healc 
<lid set out his prmdial tithes, and divided tliem justly from the 
jiiiie parts, and soon after carried the same away. Bprat sued 
for a subtraction of the same in the ecclesiastical court. Heaie 
pleaded that he had set them out, as above. Whereunto Sprat 
said, that presently after his setting out, lie carried the same 
away, to the defrauding of the statute. And it was adjudged, 
that this was fraud and guile within this act, albeit he did justly 
divide the same witliin the letter of this law. It was furtlier re¬ 
solved, that if the owner of the corn before severance grant the 
same to another, of intent that the grantee should take away die 
same, to the end to defraud llic parson of his tithe: this is fraud 
and guile within the statute. 2 Inst. 649. 
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tithes: 

Pnedial tithes'] This brancli extends only to prsedioi tithes 
[such as can be set out, both great and small. (5)] Thus in the case 
of 'Booth and Sotdhraie, M. 1 Ja. In debt upon this statute by 
the parson of the church, for not setting fbrU« the tithes of cheese, 
calve^j. Iambs, clierries, and pears, to have the treble value; the 
defendant pleaded tiihil debety and it was found against hiuii 
And it was moved in arrest of judgment, that the said tithes of 
cheese, or calves, and lambs, were not prsedial tithes, and there- 
fore not within this branch of the statute; and this act is pehal, 
and shall not be taken by equity. Which was allowed by the 
whole court. 2 Inst. 64>9. {Cro. Eliz. 475.) 

Within foHy years next before the making of this ad] This time 
of forty years is set down, because forty years in the ecclesias¬ 
tical court is the usual time for proof of a modus. 2 Inst, 649. 

1 Ought. 263. [1 P. Wms. 663.] 

Or of right or custom ought to have been paid] The sense of 
these words, of right might to have been paid^ is of tithes to be 
yielded in specie within forty years, and the sense of the words; 
of right or custom, is, by riirlitful custom de modo decimandi. 

2 Inst. 650. {d) 

(5) Per Macdonald C. B. in Scare v. Trin. Coll. 3 Attsir. It. 760. 
9 Via. Abr.xXx.. Dismes (GO.) Beadlev. Shearmany Cro. jE/.608. 2 Inst. 
650. 2Ld. Itaym. 1172. 

(d) A declaration on this statute must state that the tithes were 
paid, or ought to have been paid, forty years before the making of tlic 
statute; otiicrwise the plaintiff must give evidence of actual payment. 
Ld. Man fold v. Clarke, 5 T. Itep. 261. \n. a. Spieres v. Parker, 1 T. 
R. 145. And it is bad in arrest of judgment, even after verdict. Butt 
v. Howard, 4 /?. iS‘ A. R. 655.] But whore the declaration stated that 
they were (f right yielded and payable, and yielded and paid, the 
court of king's bench held that the action lay, although there was no 
evidence of actual payment, but, on the contrary, the land, as far 
back as was remembered, had been iii grass till 1791, wlien it was 
ploughed, and had never paid any prmdial tithe; for there was no 
evidence here to presume a grant of the tithes. Mitchell v. Walker^ 
5 T. Rep. 260. And in a subsequent case, where it was alleged that 
the tithes were granted, yielded, and paid, and were of right due and 
payable, the court of common pleas held, that the plaintiff need not 
prove that the article was cultivated on the land before the making 
of the stat. I'A. 6.; but it lies on the defendant to prove it was not. 
Halliwell v. Trappes, 2 Bos. Sf Pul. N. Rep, 173. [In an action for not 
setting out tithes, the plaintiff'must state uis title, at least accurately 
enough to bring it within the words of the statute under which he 
sues; a declaration by lessee of tithes therefore, as “ owner and pro- 
prietor* of them, is bad. Stevens v. Aldridge, 5 Pri. It. 334. In an¬ 
swer to a suit for subtraction of tithe, it is not sufficient to state gene¬ 
rally that instead of a tithablc gain, a loss accrued, without specifically 
setting forth the deductions claimed. Leith v. Cliff',. 2 Phdl. R. 389t 
Whether a suit for subtraction of tithes is barred by certificate of 
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Or othci*^ise agreed for the same viitk ike parson^ vicar^ or other 
ovmer,’proprietatyi on'farmer of the said tithes] J3, 6 G, 3. Chave * 
and Calmcl. A prohibition was moved for to the consistorial 
court of the bislmp of Exeter, to stay proceeding in a cause in¬ 
stituted there for subduction of tithes. The case was, that Mr. 

Calmol the impropriator had employed one Einnimore as his 
agent, to collect and compound for tithes. Chave the occupier 
had agreed with Finnimore, after tlie corn was cut and ready to 
be housed, for 8L Whereupon he housed his whole crop, with¬ 
out setting out the tithes. Chave’s agreement with Finnimore 
was only by parol. The impropriator libelled in the ecclesiastical 
court against Chave, for not setting out his tithes. Chave tendered 
the 5/., and offered a plea that he had purchased the tithes for 51. 

The ecclesiastical court rejected this plea. The question was, 
whether this was matter of appeal, or of prohibition ? And the 
court were unanimous, that it w^as matter of prohibition. 'Fliey 
founded their opinion upon this rejection of the plea being a 
grievance irrej)arable; and upon an apprehension that the eccle¬ 
siastical court must have grounded their rejection upon a sup¬ 
posed difference between their law' and the common law; that is 
to say, they took it for granted that the ecclesiastical court were 
of opinion, agreeable to w’hat is laid down by bishop Gibson (who 
takes it from a note in Noy,) that an agreement with the agent of 
a proprietor of tithes will not bind the proprietor; whereas by 
the common law, and in common sense and common justice, a 
composition by the occupier with the agent of the proprietor 
doth bind and ought to bind his princi[)ul. Indeed, w'here the 
ecclesiastical court have jurisdiction, and proceed therein accord¬ 
ing to their law, where it doth not differ from the common law, 
the rejection of a plea would be matter of appeal. But where the 
ecclesiastical law differs from the common law, and the ecclesias¬ 
tical court would reijuirc greater proof from the defendant than 
the common law requires; or w'ould esteem an agreement not to 
bind the impropriator, which at common law w'ould bind Iiira; 
there an appeal could be of no service to the defendant in the eccle¬ 
siastical court: because the superior ecclesiastical court would [ 537 J 
equally adhere to their own law, as the inferior ecclesiastical court 
h^ done; and would determine alike, ns being guided by the same 
principle of determination. Therefore, as the judges of this court 
supposed that in the present case the judge of the consistory 
court rejected the plea because he thought the agreement with 
the agent not binding upon Mr. Calmcl the principal, which at 
common law did bind him, they held this to be matter of prohi¬ 
bition and not of appeal. And though it had been observed, 

bankruptcy seems undecided. Brciihwaite v. IJollingshead^ I Hngg. 

/?.4'70*j “ 
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that tithes lie in grant; yet they had no doubt tliat the occupier 
might, with sufficient propriety, be said to have purchased these 
tithes, notwithstanding the contract was only by parol. For 
whatever miglit have been objected to its not being by deed, it’ 
this corn had been standing, or if it had been a saje by the pro¬ 
prietor of the tithes to a third person, yet the present case is by 
no means liable to such an objection: for the corn was here se¬ 
vered from the ground, and ready to be housed; and it was not 
a sale of the tithes by the proprietor to a stranger, but a compo¬ 
sition between the proprietor and occupier, lor th.at turn only. 
3 Burr. 11. 1873. 

Under the pain of forfeiture of treble value <f the tithes so taken 
and carried, ax.my'] I’his branch doth not give the forfeitui’e to 
any person in certain; and tlierelbre it was pretended, that the 
forfeiture should be given to the king: and thereupon, the attor- 
ney-general, H.*i9El. did exhibit an information in the exche¬ 
quer, against one Wood a parishioner of Iclington in the county 
of Cambridge, for this treble forfeiture, for carrying away his 
tithes before they were justly divided. The flefendant pleaded 
not guilty; and by a jury at the bar he w'as found guilty : and 
in arrest of judgment it was moved, that in this case the forfeiture 
was not given to the king, for that the words of the act be, under 
the pain of forfeiture of treble value of the tithes so taken a*wap ; 
and whensoever a forfeiture is given against him that doth dis¬ 
possess the owner of Iiis property, as here he doth of his tithes, 
there the forfeiture is given to the party grieved or dispossessed; 
and the rather, for that this is an additional law, and made for 
the benefit of the proprietor of the tithes. ^And so it was ad¬ 
judged by Manwood and the whole court of exchequer. Ami 
this was the first leading case that was adjudged upon this point: 
and ever since, it hath been received for Jaw, that the party in¬ 
terested in the tithes shall in action of debt recover the treble 
value. \ Inst. 159. 2 Inst. 650. 

iH. 47 Geo. 3. Phillips v. Davies. This was an action on the 
stat. 2 & 3 Ed. 6. r. 13. by the impropriator, to recover the tre¬ 
ble value of the tithes of corn omitted to be set out by the defend¬ 
ant. At the trial tlie defence set up was a custom to set out the 
eleventh mow of corn, instead of the tenth. The learned judge 
nonsuited the plaintifi^ on the ground, that an action to recover a 
penalty was not a proper form of action to try a substantial ques¬ 
tion of right. A motion was made to set aside the nonsuit; and 
the court of K. B. held that the validity of this custom was fit to 
be tried in this form of action, though penal in its nature; being 
given to the party grieved, and his only remedy at common law 
ror the subtraction of the tithe due to him. 8 Term Rep. 178.3 

And it is to be observed, that the treble value only, and not 
the tithes themselves, nor any satisfaction for them, may be re- 
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covered io the temporal court; that being out of the jurisdiction 
of those courts, and wholly in the spiritufd court. Whicli is the 
reason why in all suits upon this statute, the action is not laid for 
subtraction of tithes, but for a contempt of the statute, in not 
setting them out. And being a contempt, the action dies with 
him who committed the contempt, and doth not lie against his 
executor. Gibs. 697. 1 Fern, 60. 

And it hath been held, that an action grounded on this statute, 
for not setting forth of tithes, is not within the statute of limit¬ 
ations, that statute not extending to actions grounded on acts of 
parliament; therefore the pluintilF is not by law confined to six 
years, or to any other time certain, within which to bring his 
action. Wats. c. 58. 

Thus, in the case of Marston and Chpole^ E. 1726; on a bill 
by a lay impropriator for tithes in the court of exchequer, for 
about twenty-four years; the defendant, as to such part of the 
bill as prayed discovery .and relief Ibr any time before within six 
years next before filing the bill, or serving the subpoena, pleaded 
the statute of limitations, and that he did not promise to make 
any saiislHclion for any tithes before the said six years; but it was 
over-ruled by the court, because the defendant, as to tithes, is 
only ill the nature of a receiver or bailiff for the plaintiff; in which 
case die statute of limitations doUi not operate. Bunb. 213. 

If a jury give a verdict for the plaintiffi they must find the real 
value of the tithes, which sluill be trebled by the court; as if the 
jury fintl the real and single value to be twenty pounds, they ought 
to give the plaintiff only so much, and the court shall treble it, 
luid make that sum given by the jury to be sixty pounds, which 
is the treble value, liut if the issue be upon the custom of tithing, 
or any other collateral point, the jury then need not to find 
miy v.alue of the tithes; for that in such case the defendant shall 
pay die value expressed by the plaintiff in his declaration; be¬ 
cause, by the collateral matter pleaded in bar, the value of the 
tithes set forth in the declaration is confessed. Therefore in all 
actions brought upon this statute, if the defendant plead any col¬ 
lateral matter in bar of the action, he must take the value of the 
tithes mentioned in the declaration by protestation; that is, he 
must by the form of a protestation aver, that the tithes were not 
of that v.alue as is declared; otherwise he will be charged with 
the value the plaintifi hath by his declaration set upon them. 
And the same law is said to be, if judgment be given for the 
plaintiff’ by nihil (licit, non sum infbmiatus, or upon demurrer* 
Wats. c. 58. 

And neither damages nor costs can be recovered with the 
treble value; because the statute hath not expressly given them: 
except that by the statute of the 8 & 9 IF. r. 11. it is e^cted, 
that iu ail actioi]!i< ol’debt upon the statute for not settftig forth of 
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tithes, wherein the single value or damage found by the jury shall 
not exc^d the sum of twenty nobles, the plaintilf obtaining judg¬ 
ment, or any award of execution after plea pleaded, or demurrer 
joined tiierein, shall recover his costs of suit; and if the platntiiF 
shall become nonsuit, or suffer a discontinuance, or a verdict shall 
pass against him, the defendant shall recover his costs. ^ 3. 

7. By the aforesaid statute of the 2 & 3 6. c. ] 3. At all 

times whensoever, and as often as any prmdial tithes shall be 
due at the tithing of the same, it shall be lawful to every party 
to whom any of the said tithes ought to be paid, or his deputy 
or servant, to view and see their said tithes to be justly and 
truly set forth and severed from the nine parts; and the same 
quietly to take and carry awayand if any person carry away 
his corn or hay, or his other prmdial tithes, before the tithe 
tliereof be set forth ; or willingly witlulraw his tithes of the same, 
or of such other things whereof prsedial tithes ought to be paid ; 
or do slop or let the parson, vicar, proprietor, owner, or other 
their deputies or fanners, to view, take, and carry away their 
tithes as is abovesaid ; by reason whereof the said tithe or tenth 
is lost, impaired, or hurt: then upon due proof thereof made 
before the spiritual judge, or any other judge to whom hereto¬ 
fore he might have made complaint, the party so carrying away, 
withdrawing, letting, or stopping, shall pay the (bmble value of 
the tenth of tithe so taken, lost, withdrawn, or carried away, aver 
and besides the costs^ charges^ and expenccs (/f the suit in the same: 
The same to be recovered before the ecclesiastical judge, accord¬ 
ing to the king’s ecclesiastical laws. § 2. 

Provided, that no person shall be sued or otherwise comj)elled 
to yield, give, or pay any manner of tithes, for any manors, 
lands, tenements, or hereditaments, which by the laws and statutes 
of this realm, or by any privilege or prescription, are not charge¬ 
able with the payment of any such tithes, or that be discharged 
by any composition real. § 4. 

Shall pay the double The reason why the double value 

is by this branch to be recovered in the ecclesiastical court, where 
by the former branch the parson at the common law shall re¬ 
cover the treble, is, for that in the ecclesiastical court he shall 
recover the tithes themselves; “and therefore the value recovered 
in the ecclesiastical court is equivalent with the treble forfeiture 
at the common law. 2 List, 650. 

And the double value, together with the statute, ought to be 
expressly mentioned in the libel: but yet the libel must be 
ordered, as not to be grounded directly upon the statute for more 
than double value; for if the single damages, that is, the value 
of the tithes, be also grounded upon it, this will be interpreted 
a suing in the spiritual court for toehle value; and a prohibition 
will lie. Qodb,%^5, Gibs,697< 
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Over and besides ihexostSi charges, and eaepences} So as the suit 
in the ecclesiastical court is more advantageous, than the suit lor 
the treble forfeiture at the common law. For at the common 
law. he shall recover no costs; but he shall recover in the eccle¬ 
siastical court his costs, charges, and expences. 2 Inst. 651. 

8. And if any person do subtract or withdraw mannet' Manner of 
tithes, obventions, prt^ts, commodities, or othet' duties {before men- 
Honed), or any part of them, contrary to the true meaning of this ' 

act, or of any other act heretofore made; the party so subtracting in »i»e cc- j 
or withdrawing the same nup/ be convented and sued in the king’s 
ecclesiastical court, by the party from whom the same shall be * A 
subtracted or withdrawn, to the intent the king’s ecclesiastical 
judge may hear and determine the same, according to the king's 
ecclesiastical laws: And it shall not be lawful to the parson, vicarj 
proprietor, owner, or other their farmers or deputies, contrary to 
this act, to convent or sue such withliolder of tithes, obventions, 
and other duties aforesaid, before any other judge than eccle¬ 
siastical. 2 8c 3 Ed. 6. c. 13. § 13. 

And if any archbishop, bishop, chancellor, or other judge 
ecclesiastical, give any sentence in the aibresaid causes of tithes, 
obventions, profits, emoluments, and other duties aforesaid, or in 
•any of them (and no ap|)eal or prohibition hanging), and the 
party condemned do not obey the said sentence; it shall be law¬ 
ful to every such judge ecclesiastical, to excommunicate the said 
party so as aforesaid condemned and disobeying: in which 
sentence of excommunication, if the said party excommunicate 
wilfully stand and endure still excommunicate by the space of 
forty days next after, upon denunciation and publication thereof 
in the parish church, or the jdace or parish where the party so 
excommunicate is dwelling or most abiding; the said judge [541]] 
ecclesiastical may then at his pleasure signify to the king in his 
court of chancery, of the state and condition of the said party so 
excommunicate, and thereupon require process dc excommunicato 
capiendo to be awarded against every such person as hath been 
so excommunicate. Id. 

And if the party in such case shall sue for a prohibition, he 
shall, before any prohibition granted, deliver to some of the 
ju.sticcs or judge of the court where he deniandeth prohibition, 
a true copy of the libel, subscribed by Ins hand; and under the 
copy of the said libel shall be written the suggestion wherefore 
he demandeth the prohibition: And in case the said suggestion, 
by two honest and siffeient witnesses at least, be not proved true in 
the court where the said prohibition shall be so granted, within 
six months next following (6), after the said prohibition shall be 

(6) These are calendar and hot lunar months, and the act extends 
to prohibitions in suits for small tithes as well as great. ¥oy v. Lktet, 


so gruBted and awarded; tlien the party Uiat is letted or hindered 
of Tiis suit ill the ecclesiastical court by such prohibition shaU, 
upon his request and suit, widiout dday, ^ave a cormdtation 
granted by the same court; and shall also recover double costs 
and damages against the party that so pursued the probibiticni, 
to be assigned or assessed by the same court; for which costs and 
damages the party may have an action of debt. $ 

Provided, Uiat nothing herein shall extend to give any minister, 
or judge ecclesiastical, any jurisdiction to hold plea of any 
matter, cause, or thing, contrary to the statute of Westminster % 
c, 5., the statutes of articuli cleric circumspecte agatis^ sylva ceedua, 
the treatise de regia pi ohibitione, nor against the statute of 1 JEd, 3. 
[c. 10. misprinted for sf.2, c. 11.]; nor to hold plea In any matter, 
whereof the king’s court of right ought to have jurisdiction. § 15. 

§ 13. May be convented~\ In the case of Machin and M^on, ^ 
E. 11 W. It was moved fur the discharge of a rule by which a 
prohibition was granted, unless cause shewed to the consistory 
court of the archbishop of York, where Molton, rector of the 
church of Soutii Collingham in the diocese of York, preferred a 
libel against Machin for subtraction ol‘ tithes. And the motion 
for the prohibition was grounded upon a suggestion, that 
Machin lived within tlie diocese of Lincoln, and therefore ought 
not to be cited out of the diocese where he lived, by the 23 IL 8. 
c. 9. And the cause which was shewed to the court to discharge 
the rule was, because Machin had Iand.s within the diocese of 
York, namely, in the parish of Soutii Collingham; for the tithes 
of corn growing upon which lands Molton libelled in the con¬ 
sistory court of York; and when the citation was served, Machin 
i .*342 ] was diere, though he lived generally within the diocese of Lin¬ 
coln. And by Holt chief justice: If u man lives within the 
diocese of A. and occupies lands in the diocese of B., if he sub¬ 
tracts tithes in B., he may be cited and sued there; and it is not 


2 Ld. Raym. 1172. Where a plaintiff is put to declare in prohibition, 
and is nonsuited at the assizes, the defendant is only entitled to Single 
costs under stat. 8 & 9 W. 3. c. 11. § 3., and not to double costs under 
stat. 2 & 3 Ed, 6. c. 13. ^ 14.; which latter only applies to cases where 
the party who is hindered of his suit in the ecclesiastical court by the 
prohibition acquiesces in it: and then the party obtaining it must 
within six calendar months verify his suggestion by the depositions of 
two witnesses in the court which granted the prohibition; otherwise 
the party hindered shall have a consultation, and double costs dnd 
damages. Trask v. French, 15 E. R. 574. It is doubtful whether the 
writ of consultation can now be granted on the latter statute: and if 
the six montlis are understood to relate to the trial only, it ma§t be 
understood with some latitude; as in the case of suits in the northern 
counties, or of prohibitions issuing in Trinity Term. Salter v. Green- 
ivay\-7\^9. G.S, K. B., cited Tidd, 7th ed. 960. 




the Said statute: for ^heii he occupies lands in B. that 
makes him an inhabitant there, and out of the intetit of the sta^ 
tate; and by the statute of Uie 32 //. 8. c.7. §2. the suit fdr 
withholding of tithes in express words is appointed to be, before 
the ordinary of the place where the wTong was done. X, 

452. 534. 

Or the 'place or parish'^ It seemeth that the w'ords should be, 
g/'the place or parish. 

§ 14. Bp two honest and sitfficient xcitnesses at leasts This 
clause was made in favour of t lie clergy, tor proof to be made by 
witnesses; which they had not at the common law. But if the 
suggestion be in the negative, as if the proprietary of a parson¬ 
age impropriate sue for tithes, and the cause of the suggestion 
be, that the parsonage is not impropriate; or if a parson sue for 
tithes of lands in his parish, and the party sue for a prohibition, 
for tliat the land lielh not in that parish, or that the parson that 
sueth for tithes wiis not inducted, or any the like cause in the 
negative of any matter of fact; he shall not produce any wit¬ 
nesses by force of his branch, because a negative cannot be 
proved: and therefore a prohibition upon causes in the negative 
remains as it was at the common law. 2 Inst. G62. 

Proved truel It is sufficient in this case that enough is proved, 
upon which to ground a prohibition, though the suggestion be 
not shewn to be strictly and wholly true. So where the sug¬ 
gestion was for twenty acres of pasture, and as many acres of 
wood in lieu of tithes, and proof was only made of the wood; 
or where the suggestion was for wool and Iamb, and the witnesses 
only pro\'ed as to the lamb; or for a hundred acres, when there 
were only sixty; or lor twenty shillings by way of modus, where 
the sum was forty shillings: in these cases, the proofs were ad¬ 
judged to be sufficient, because enough was proved to shew that 
the court Christian ought not to hold plea thereof. But if proof 
is neither made of the modus laid, nor of any other modus; then 
the suggestion is not proved. Gibs. G99. 

As to the clearness of the evidence, it is sufficient in this cas^ 
if the witnesses do declare as to the matter of the suggestion, that 
they believe it, or have known it so, or have heard it, or that f 543 3 
there is a common fame of it. Gibs. 699. 

Within six ynonlhs'] If there is no certainty in the first proof, it 
cannot be supplied by good proof after the six montlis; but if 
good proof is made within the time, it may be certified aftei tlie 
^time. Gibs. 700. 

Six months'} That is, six calendar months; and not to be 
reckoned by twenty-eight days to the month. 2 Salk. 554. (7) 


(7) Fouv.Listert 2Ld..Raym. 1192. See Hoy, SO. Hob. 179. Xitt. 
/i.l9. 
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■ S/jp mdntM next follm>ing] Which must be computeil frbnytbe ' 
teste of the writ; and not six months in the term time oni}V teirt?’ 
the vacation shall be included as part of the time. 2 Salk. '5S^ 
/>.1172. (8) . <> 

Have a consultation g^'anted'} After which the party may horvof 
a new prohibition upon the same libel: inasmuch as this statute 
of the .50 Ed. S. against prohibition after consultation, extehds 
not to those consultations t<)r defect of proof within six months^ 
but only to consultations which arc granted upon the matter of 
the suggestion. Gibs. 700. ^ 

§ 15. Contrarjj to the statute of iVestmhistei' the second"^ 
Whereby the writ of Indicavit, and the writ of right of the fourth 
part of tithes, and all dependencies thereupon, are saved; 
2 Inst. 663. 

The statutes of Articuli cleri, Circurnspecte agatis, Sylvacmdua^ 
AH which, with respect unto tithes, are specified in this title. 

The treatise de regia prohibitione] Which is that which is 
intitled Pfohihitio formata super aiiiailos. Vet. Magn. Charts 
part 2. fol. 7. 2 Inst. 663. 

Nor against the statute (f the 1 Kd. 3. c. 10.] This is mis*- 
printed; for the act is 1 Ed. 3. st. 2. c. 11., that if any suit be in the 
spiritual Court against indictors, a prohibition doth lie. 2 Inst. 663^ 
Contempt of the process, or definitive sentence of the eccle»- 
siastical courts in suits for tithes, may be punished by application 
to any of the king’s honourable council, or two justices of the 
peace for the shire {Vid. 27 H. 8. c. 20. and 32/7.8. c. 7. supa), 
as well as by ecclesiastical censures. • ■ 

E. 44 Geo. 3. Sandhj v. Miller. The plaintiff in this Case 
brought an action at the sittings at Westminster, as vicar, of 
St. Giles, Camberwell, to recover the value of tithes due to him 
from certain tenements within the vicarage, in the occupation bf 
the defendant, and obtained, upon a count in assumpsit for a 
quanttm valebant^ a verdict of Is. 6/., which, together 'widi 
2A 14s. 3d, paid into court, constitutetl the original amount of 
his demand. A motion was made for leave to enter a suggestion 
on the roll to exclude the plaintiff from his costs, under stat. 
39 & 40 Geo. 3. c. 104., on the ground of the defendant being 
resident and liable to be summoned, within the jurisdiction of 
the court of requests for the city of I^>ndon, and that the ori¬ 
ginal debt sued for did not exceetl 5L The plaintiff resisted the 
motion, upon the ground, that this being a demand in resp^t to 
tithes, came within the exception contained in the llUi sect., of 
the act, viz. ** a thing concerning^ and property belonging to, the 
ecclesiastical court,” and therefore was not within the jurisdiction 
of the court of requests. The coUrt were of opinion that' tlie 
^^^eqt jsf , being the. recovery upon, a jjromise of an 

(8) SeaJai^t note. 





equivalent, for tithes relained» it shoaild have been br<Hig)rt in i^ie 
c«ttrt of requests; and that the defeadant was entitled to make\ ’ 
ms rule absolute. 5 East's MejK 191, •’ 

9. By the 7 & 8 TV. c. 6. [continued 10 & 11 JfC 3. c. 15.:,niad^ Suits for 
perpetual 3 &4*^ c. 18.] Lor the more easy and. edectual, fe- tithes 
covery of stnall tithes^ and the value of them, where, the sani% l»fore jus- 
sfeall be unduly subtracted aild detained, where tlr^ -same dp. p^e?(«)* 
not amount to above tlie yearly value o{ foHtj shillings [ 544* J 
infra'l h*oai any one person; it is enacted, that all person^ 
shall well and truly set out and [lay all and singular the tithea 
commonly called small tithes, and compositions and agreements 
for the same, with all offerings, oblations, and obventions to the 
several rectors, vicars, and other persons to whom they shall bq 
due in their several parishes, according to the rights, customi^ 
and prescriptions commonly used within the said parislies, re¬ 
spectively : And if any person shall subtract or withdraw, or any 
ways fail in the true payment of such small tithes, offerings, 
oblations, obventions, or compositions, by the space of twenty 
days at most after demand thereof; it shall be lawful for tliq 
person to ■wliora *the same shall be due, to make his complaint 
in writing to two or more justices of the peace within that 
county, place, or division where the same shall grow duq^ neither 
of which justices is to be patron of the church or chapel whence 
the said tithes shall arise, nor any ways interested in such tithes, 
offerings, oblations, obventions, or com})ositioiis aforesaid. § J. 

[By .53 Geo. 3. c. 127. § 4., after reciting the above power of 
two or more justices under 7 & 8 W. 3. c. 6. in regaid to tith^ 
not exceeding 40^. yearly value; and that it has become expe- 
. dient to enlarge the above amount, and also to extend the said 
act to all tithes whatsoever of certain limited amount, it is enacted, 

That such justices of tlie peace shall from and after the pacing 
of this act, {viz. 12 July, 1813) be authorized and required to hear 
and determine all complaints touching tithes, oblations, and 
composition.s subtracted or withheld, where the same shall iK>t 
exceed 10 /. in amount from any one person in all such cases 
and by all such means, and subject to all such provisions qr 
remedies by appeal or plberwise, ns contained in the said act of 
K. IV* touching small tithes, oblations, and compositions, not 
exceeding 405 . Provided always nevertheless, that from and 
after the passing of this act, one justice of tlie peace shall be 
competent to receive the original complaint, and to summon the 
^ parties .to appear before two or more justices of the peace, asjn 
the said act is set forth: the same provision is re-enacted, for 
Ireland, subject to the remedies by appeal or otlierwise by 
1 G. 2. c. 12. and 13 & 14 G. 3. c. 41. />•., by 54 G, 3. c. OS. §.4.] 

(e) For the forms of process upon this and the two fbUowing acts, 
serr - - --— 




' An^ 'on sAiclr cdmjVhint, tlie sallti jitstices'shall stjmrfidri 'fii 
“ ' tind'ef their hands and sddls, by i-casofiable ■wahiih^i' 

etery'silchf person against whom such complaint shall be tn^deV 
and-after his'appeai’ance, or upon default of appearance, the SaM 
waning or Sitlnmons being proved before thcni lipbri oath,' thtf 
said justices shall proceed to hear and determine the siiid Cbrij- 
plaint, and Upon the proofs, eviddnces, and testimonies prod^Tcfeid 
before theth, shall in writing ui>der their hands and seals adjtkj^e 
the case, and give such reasonable nllow’ande and comjjien^tlon 
for such tithes, oblations, and comjmsitions sd’ subtracted ot 
withheld, as they shall judge to be just and reasonable, ahd also 
such costs and charges, not exceeding ten shillings, as lipon the 
iberits of thfe cause shall appear just. [7 & 8 JV.h. c. 6. § 2. 

And if any person shall refuse or neglect, for the space of ten 
days after notice given, to pay or satisfy any such sum of rnbrtcy 
ai^ u|wn such complaint and proceeding, shall by two such’jus- 
tiees be adjudged as aforesaid; in every such case the con'statde^ 
and churchwardens of the said parish, or one of them, shall, by 
Warrant under the hands and seals of the said justices to them 
directed, distrain the goods :md chattels of the party so refusing 
dr neglecting as aforesaid; and after detaining them fnot lesS 
than four days, nor more than eight, 27 G. 2. c. 20.] in case the 
said sum so adjudged, together with the reasonable charges of 
l' vi making and detaining the said distress, be not tendered or paid 
by the said party in the meantime, shall make public sale' 
thereof^ and pay to the party complaining so much of the moriey ’ 
atising by such sale as may satisfy the said sum so adjudged, 

C 545 3 retaining to themselves such reasonable charges for making abd- 
keeping the said distress as the said justices shall think'fit faud 
also deducting their reasonable charges of selling the said dis¬ 
tress’} retliitiing the overplus (if any shall be) to the owner updri' 
^mand. 27 G. 2. c. 20. 7 & 8 fV. 3. c. 6. § 3.] ■ 

'And the said justices shall have power to administer an oath'.* 
r‘& 8 3. c. 6. $ 4. '''‘; 

■ Provided, that this act shall not extend to any tithes, obla**' 
tibus, payments, or obventioiiS within the city of London, ot 
liberties thereof} nor to any other city or town corporate whetfe^'^ 
the same are settled'by aetkof parliament. §5, ' \ ' 

-'And no complaint'sfihll bfe heareVand determined by the 
justices, unless the complaint shall be made within twd'year^' 
next after'the times that the s^ne tithes, oblations, obveutions, 
and coinpositiom did bacoine 0. . 

jProvided alsoyvthat' any person fuiding himself aggrieved by 
judgment to.bf giv^u by two such justices, may appeal. tp5 
tht^hext general qu^^r'sessions to'bo held for that county or, 
otii^ division* and the'justkres shall proceed finally to h^l*" 
and determine the matter, and to reverse the sait!-'*|if<fgin^lVif' 
they shall see cause; and if they* shall find cause to confirm the 
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^id jtt^gaient, they depree.the ^sam^ by.oji'ider 

}|lso proceed,to give such cost?;.ugaiii^ tl^/^^ppellantv * 
to i?,e,ievipd by. clistixjss.iind sale of the gpods and .cfc^^telsJ of-t^ 
aaid appellmit, as tp them shall s^cni just an,il,.Reasonable.. 
up proceedings or judgments had by^virtup»of tliUsct, shall be 
inpxed.or superseded by any writ of certiorari, orother writs out pjf 
his majesty’s courts at Westminster, or any other cogrt,|upless th^ 
title of such tithes, oblations, or obventians shall be in'question. 

.Provided, that where any person complained of for subtract^ 
ing or withholding a.uy suiall tithes or other duties aforesaidif 
shall,, before the justices to whom such complaint is made) insisf 
U|>on any prescription, composition, or modus dccimandi^ agree? 
ment, or titiej whereby he ought to be freed from payment of thcf 
said tithes or other dues iti question, and deliver the same in 
writing to the said justices subscribed by him ; and shall thei|. 
give tq the party complaining reasonable and sufficient security,^, 
to ^he satistaction of the said Justices, to pay all such costs and 
damages, as upon a trial at law to be had for that puRppse 
any of his majesty’s courts having cognizance of that matter shall 
be given against him, in case the said prescription, compositk>|]|, 
o.r modus decimandi shall not upon tlie said trial be allowed ji ii|' 
that case, the said justices shall forbear to give any judgment 
die matter, and then and in such case the party complaining shall 
be ut liberty to prosecute such person for his said subtraction, in. f 546 3 
any otlier court where he niiglil have sued before the making of 
thi^ act. §8.(9) - 

> And every person who shall by virtue of this act obtain any 
judgment, or against whom any judgment sh^ be obtained^ C 3 
tiefore any justices of the peace out of sessions for small titbess^ 
oblations, obvcntioiis, or compositions, shall cause or procure; 
tjie. said judgment to be inrollcd at the next general quartet; 
session to be held for the said county or other division ; and thq- 
clerk of the peace shall upon the tender thereof inroll the same, 
and shall not receive lor the inrolraent of any one judgment aiqr 
fee or reward exceeding one shilling; and the judgment so 
iurolled, and salistactiou made by payit^ the sura adjudge<^ - 
shall be a good bar to conclude the saia rectors, vicars, and 
other persons, from any other remedy for tlie said small tidiei^; 
oblations, obveutions, or compositions, for which the said judg** 
ment was obtained. § 9. 


(9) The sessions may reject evidence of modus in lieu of small 
'tithes, where it is first set up on appeal under this section, and w^ 
not raised before the two justices who convicted the appellant under 
§ 41 , 2. of the act: and sembley that the p(wer of justices to, - 
questions of tithes under 7 & 0 11^.3. c. 6. is^ taken away 
when, a question of modus is raised. The ICing 'v*,iJ^freys»^ f 
Cresp '-is: 
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Siiitagftinst 
quakers[for 
great or 
email tUhee 
or church 
rates] be¬ 
fore jus¬ 
tices of the 
peace. 


And if any person ngsiinst whom stibh judgrrictit shhll be bitd, 
shall reraove out of the County or other mvisiori* before the’ letyi- 
irig of the stiin adjudged; the justices who made the jud^eHt, 
or Orie of them, shall certify the same under hand and seal to 
finy justice of such other comjty or place whefein the siiid pefsfni 
‘shall be an inhabitant; who' shall, by w^arrant under his hnrid 
and seal, to be directed to the constables or churchwardens rtf the 
place, or one of them, levy the sum so atljndged to be levied, upon 
the goods and chattels of such person, as fully as the said other 
justices might have done, if he had not removed as aforesaid. § 10. 

And the justices who shall hear and determine xiny of the 
matters aforesaid, shall have power to give costs, not exceeding 
fen shillings, to the party prosecuted, if they shall find the com¬ 
plaint to be false and vexatious; to be levied in manner and form 
aforesaid. § 12. 

And if any person shall be sued for any thing done in the exe- 
cutirtn of this act, and the plaintiff in such suit shall discontinufe 
^is action, or be nonsuit, or a verdict pass against him; such 
persons shall recover double costs. $ 13. 

Provided, that any clerk or other person who shall begin any 
suit for recovery of small tithes, oblations, or obventions^ not 
exceeding the value of forty shillings, in his majesty’s court of 
exchequer, or in any of the ecclesiastical courts, shall have no 
benefit by this act for the same matter for which he hath so 
sued. § 14. 

10. By the 7 & 8 TV. 3. c. 34. Whereas by reason of a pretended 
scruple of conscience, quakers do refuse to pay iiiAes And 
church rates; it is enacted, that where any quaker shall refuse to 
pay or compound for his great or smalt tithes^ or to pay atiy 
church' rates^ it shall be lawful for the two next justices of the 
pearte of the same county (other than such justice as is patron of 
the church or chapel w'hence the said tithes shall arise, or any 
ways interested in the said tidies), upon the complaint of any 
pattson, vicar, farmer, or proprietor of tithes, churchwarden, or 
churchwardens, who ongiit to have, receive, or collect the same, 
by warrant under their hands and seals, to convene bcfoi^ them 
such quaker or quakers neglecting or refusing to pay or com¬ 
pound for the same, and to examine upon oath (or ullirmation, 
m case of the examination of a quaker) the truth and justice of 
the said complaint, and to ascertain and state what is due atul 
payableand by order under their hands and seals, to direct 
and appoint the payment thereof, sp as the sum ordered do nrtt 
exceed, pdutids{l)i and upon refusal to pay according to 

(IV 'Their paWer is now extended to afty sum not exceeding ; 
'artd.-9flie;jA}st{cemjEiy Tecetye. the .prigioal .complaint an<jl .suniuiou this 
aphcaf be/iar,q-t^o;or,iqorc.junices,,a^ fK3,c^B. 

$ !• provideo. .'IS C.3. c.l27i$ e.;in England; 54 G.'S. c. dk fB. 
in Ireland. 



such order, it sliall bfi lawful fo.r any one of the said juati^es^ by 
wfarrant uoicfer his ha^ a^ seal, ,tq levy.tbip same^ljy distress 
afld sale of the goods of such offender, Ids executors,' bjr adniinis- 
trators, rendering only tlip overplus to him pr tlipm,, the neces¬ 
sary charges of tlistraining being thereout"first, deducted and 
allpiVired. by tlie said justice, any person finding hilfoself 

aggrieved by any jutlgment given by such two justices, niay 
appeal to the next general quarter sessions to be held for the 
county, riding, city, liberty, or town corporate j and the justices 
there shall proceed hnally to hear and determine tlie matter, and 
to reverse the said judgment, if they see cause; and if they 
shall find cause to continue the said judgment, they shall then 
decree tlie same by order of sessions, and shall also proceed to 
give such costs against the appellant, to be levied by distress 
and sale of the goods and chattels of the said appellant, as to 
tliem . shall seem just and reasonable. And no proceedings or 
judgment had by virtue of this act, shall be removed or siiper- 
seded by any writ of certiorari or other writ out of Ins majesty’s 
courts at Westminster, or any other court whatsoever, unless 
the title of such tithes shall be in question. § 4. 

Provided, that in case any such appeal be made as aforesaid, 
no warrant of distress shall be granted, until after such appeal 
be determined. § 5. 

, . And by the statute 1 G. st. 2. c. G. The like remedy shall be 
had against any quaker or quakers, for the recovering of am/ tithes 
Qr rateSi or an^ customary or othei' rights, dues, or payments, be¬ 
longing to any church or chapel, whicli of right by law and ^ ■ 
custom ought to be paid, for the stipend or maintenance of any 
minUter or curate officiating in any church or chapel; and any 
two or more justices of U)e peace of the same county or place 
f(other than such justice as is patron of any church or chapel, or 
any ways interested in the said tithes), upon complaint of any 
paa’spn, vicar, curate, farmer, or proprietor of such tithes, or any [ 
'churchwarden or chapelwardcn, or other person who ought to 
have, receive, or collect any such tithes, rates, dues, or payipenfs 
as aforesaid, are authorised and retjuired to summon in writing 
under then: hands and seals, by reasonable warning, such quaker 
or quakers against whom such coniplaint shall be made; and 
; after his or their appearance, or npoii default of appearance,^ the 
isahi warning or summons being proved before them upon oath* 

;to.proceed to hear and determine the said complaint; and to 
‘make such order therein as in the aforesaid act is limited; and 
'.also to order such costs and charges as they shall think reason¬ 
able, not exceeding ten shillings, as upon the merits of the cause 
‘ shall appear just; which order shall and may be so executed, 
^d on siich appeal may be reversed or affirmed by the general 
quarter s^ripns, with.suc^ costs, and remedy for the same; 




&haU not be removed ^hito any other court, unleaa the tidra of 
such titheg,- dues'^r payments shall be in question; in like man* 
ner m by the aibresnidvaet is Hiqitcd^nnd provided. §^. 

' And by the 27 <». 2;’*<?;20.; .-which directeth in what manner 
distresses shall be’^niade by justices of the peace, and which gives 
to tte justices power to order" the goods distrained to be kept for 
a certain time before they be sold; and gives power also to the 
officers making the distress to deduct their reasonable charges; 
it is provided, that the same shall not extend to alter any pro¬ 
visions relating to distresses to be made for the payment of tithes 
and church rates by the people called qitakers, contained in the 
acts of the 7 Ik 8 /r. and the 1 G. st. 2 . c. 6 . 

In the case of TAr against Jfogfr Wakr/ield and others, 
H. 3lG. l.(^) An order of two justices was made against 
three persons, being qiiakers, on ibe 1 G. st. 2 . c.6., for the pay¬ 
ment of certain customary payments, called chapel salary, to the 
Ileverend Mr. Smith, curate of the chapel of Burneshead in 
Westmorland, where the said quakers liad estates chargeable 
with the said paj'ments. On appeal to the sessions, the order 
was confirmed. The quakers moved lor a certiorari, and though 
cause was shewn against the issuing of it, yet a certiorari was 
granted: and the return was filed, and exceptions were taken to 
it, and argued at the bar. Lord Mansficid chief justice delivered 
the opinion of the court: TJiat the certiorari ought not to have 
issued at all; that the return should be taken oil’ the file, and all 
£ 549 ] proceedings thereon fall to the ground; and that the orders of the 
justices and sessions should be remamled. The order of the 
justices (he observed) was made on the statute of the 1 G. st, 2 . 
C.6., which extends the 7 8 fV. c. 34., concerning tithes, to all 

customary payments <lue to clergymen. I’hesc two acts are to 
be taken together as one law, 'I'hey were intended for the 
benefit of the quakers; to prevent their being liable to expensive 
. suits ibr refusing to pay tithes upon scruples of conscience, by 
‘ giving an apparent compulsory method of levying tithes and 

'J ' other, customary payments in a summary way. This proceeding 

cannot be removed by certiorari, unless the title to the customary 
payments comes in question: And on this proviso the present 
question arises. The affiilavits read on the original motion for 
the certiorari set forth, that before the justices and the sessions 
the defendants controverted the right of the curate to these cus- 
tomary payments. The affidavits against the certiorari say, that 
, thi^ payments have been paid from time immemorial; that no 
inhabitant ever disputed it but these quakers; that they have 
‘ enjoyed the messuages but a few years, and that the former in- 
hs^itants never disputed the right of the parson. Taking these 


(g) S. C. 1 Burr. 465. 


nffidavits together, it is deat' th«t. ,th& ffteiXor$» eoDtroveiited ^ 
dght to the customary only as' all ccmtromt ■ the 

ment of dil dues-to clergymen Hpon, Scruple of ecmsoimoet whidt 
is the case directly within the«nct, ^andf t^e prodeedHig ^ist 
therefore follow the directions of the act. Thefi^akers dxem- 
solves have'acknowledged the-Jurksdiction oi’ the justicer^ by 
appealing to the sessions: wheteus had they intended to dispute 
the tide to these customary paymeuta* they would at first Imvc 
removed the order of two justices by certiorari. The only diffi» 
culty remaining arises from the return being already filed. ; But 
there are several instances of this court’s superseding a certiorari 
after the return filed : As where an order of justices is removed^ 
and it appears uj)on the return, that the parties had a right to 
appeal to the sessions, an<l that the time for appealing was liot 
expired when the certiorari issued ; in such a case this court 
supersedes the writ of certioniri, ^u/a iviptwide emanavit, Tbc 
same must be done in the present case. u 

11. Tithes being set out, or severed from the nine part^ Tithes 
become lay chattels. Upon which Ibiindation, when the tithe of vered tota 
corn was set out in sheaves, and the parson would not take it) Swtem^- 
but prayed remedy in the spiritual court, a prohibition was ralcoum 
granted. And when a setiuestration was prayed in the temporal 
courts, of tithes not set out, the right of which was in contro* C 550 3 
versy, the party was told, his request had been reasonable, if they 

had been severed from the nine jjarts. For the same reason, if 
after severance they are carried away by a stranger, the remedy 
is in the temporal courts; but otherwise if they are carried away 
by the ow'iier: because his setting them out, in order to carry 
them away, is a fraudulent setting out. Gi6s.689.(h} 

And jmlgmeiit of praiinunire hath been given agninsti* man 
for suing in the spiritual court for tithes, alleging the saiiie to 
i^e severed from the nine parts. 3 Inst. 121. 

12. Notw’ithstaiiding all these statutes, tithes (if of any considei> Sait for 
able value) are now generally sued for in the courts of equity by 
English bill, and for the most part in the exchequer chamber; 

but not upon the sUitute for treble or double value: for there 
can be no. suit in equity ft)r the recovery of the double or trdiiie 
value. tVoodf 5,2. c. 12. Ffw. Dimes, M. b. (t) 

(5) See BlackvoelV^ case, CVo. Eliis>^(X>7* 843. 

(i) The court of exchequer hath an original and, complete jurisr [Jurisdic- 
dlctmn over tithes, and will decree an account and payment of tl^e t>on of 
arrears of them, Lanej 100. v. Oxton, Gtvm. 1684. 1 Jnsi. 

159. a. H. 4. I7th ed.] The same relief may be had by a bill filed in qjlCTr] *" 
the court of chancery. £Anon. 2 Freejn. 27. Gwm.5^. Windhar^ ^ 

V. NorriSi Gvim. 136.] And where the title to tithes is clearly-made 
out, although not supported by possession, these courts wilbdecree 
an account,'without an issue. Hygon v. Sirutty 2 Anst. 601. See also 
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[T. 37 Gr. 3. Chapman, v. Beard, This was a suit for titiiQs 
in the court of exchequer^ •’’rhe defendant in bis answer dei^j^d 
the title of the rector, and'insisted that he had not been jegularjly 
inducted, and that he htid not . read the thirty-nine .articles. .|t 
wasiield that the plaintifij hhving been in passession,^?m 2 years'^ 
there was primd facie evidence of a regular induetion, and, of 
reading the thirty*nine articles; and that the delondant having 
paid tithes to him, there W’as also primei facie evidence against 
him of the rector’s title. 4 Gn'iU, 1182.] 

13. If the incumbent dieth, his executor may recover the 
tithes which became due in the testator’s lifetime; but he is not 
entitled to the treble value upon the statute. lAiiun.'] 1 T^crn. 60. 

\^M. 49 Geo. 3. Williams v. Portssidl. In this case the vicar of 
Abergavenny made certain compositions with his parishioners 
for the vicarial tithes, which were payable on the 29th of Sepr 
teraber. He died on the lOtli of March, 1803, having re¬ 
ceived his compositions up to the 29th of September, 1802. In 
May fallowing, the defendant, the present vicar, was presented, 
and in November following was inducted. Alter Michaelmas in 
the same year, the defendant received the vicarial tithes from 
some of his parishioners according to the composition of his pre- 

Fcxcrqfl v. Parris, 5 Fes. 221. [The former practice in exchequer 
for directing an issue to try a modus in the first instance, is now al¬ 
tered, but not in every case. Mitchell v. Neale, 2 Vcs. 680. See 
Chapman v. Smith, 2 Ves. 506. Richard v. Evans, 1 Ves. 39.J But 
in questions between the rector and vicar, the rector having primd 
facie tlie title to all the tithes in him, they have no right to make a 
decree, until the title of the vicar has been established by the deci¬ 
sion of a jury, unless such title be made out in the most clear aqd 
satisfactory manner. Gamons Barnard, ^ Gviill. 1^62. Where a 
modus or composition real is pleaded and supported by reasonable 
evidence, it is their practice to direct an issue at law before they 
decree against the common-law right of the parson. Such issue from 
the court of chancery is tried in the king’s bench or common pleas, 
and from the exchequer on the law side of the same court. But to 
entitle the tithe owner to the relief of a court of equity, he must 
make out a substantial case of subtraction, for a trivial incorrectness 
in setting out the tithe of wool for which amends had been tendered, 
and the non-payment of Easter dues which were never demanded, 
were not held sufficient to prevent a bill from being dismissed. 

2 Anst. 493. Baker v. AthiU If a bill pray an account of the single 
value of the tithes, it is a waiver of the penalty of treble value, qnd 
an injunction will be granted against suing for it. Bell y. Reed, 
jSand. 193. Woods v. WaUey, 1 Anst. 100. In a bill for tithes in > 
the exchequer, the court decrees payment of tithes to the time of 
the filing of the bill; in chancery, to the time of the decree. % P* 
Wftts,4S3* SAii.SfXl, But in Chamberlaine Netote, the house 
of lords went fartlier, and ordered that the tithes should be continued 
to be l>aid in future, 2 P, Wms, 463. i» n ,; and 1 Bro, P, C, 157» 


declSSsor, anti from other:;, accordingr to new compositions. The 
plaintrfl^ who were tlie personal representattvos of the late vicar^ 
brought an action to recover a proportion of such compositions 
tip to the time of the late vicar’s death. The court -of K, B. 
held that the present vicar was not liable to account for more of 
the compositions which he had received, than the value of the 
tithes which had become due between the receipt of the last com- 
|K>sition by the late incumbent and his death, would amount to. 
10 East's Jic/). 269. (2) 

[By 53 3. r. 127. §5. No action shall be brought for 

recovery of any penalty for not setting out tithes; nor any suit 
instituted in any court of eqiiity, or ecclesiastical, to recover the 
value of any tithes, unless within six years of the tithes becom¬ 
ing due. A like provision was enacted for Ireland by 54> Geo. 3. 
e. 68. § 5. (3)] 


VIII. Tithes hi London. (4) 

In the several acts of the 27 H.B. c. 20. § 2. 32H. 8. c.7. 

2&3AV/. 6. c. 13. and 7&8/F.c.6 . there is a proviso, that 
nothing therein shall extend to the city of London, concerning 


(2) See tnife, 4I41. Aynsleyw, WordsxvortJh 2 Ves. Sf B. 331. 

( 3 ) The putting in charge in the accounts of successive auditors 
the tithes of an extra parochial place, is a sufficient “ standing instil 
per ” within 9 G. 3. c. 16. (nullum tempus act); though “ Nil ” had been 
always returned in such accounts, and the crown had neither granted 
leases oF tithes or received any within 60 years. Atlo. Gen. v* Lord 
Eardley, 8 Pri. R. 74. So where the auditors had made due returns 
to the officers of the commissioners for auditing the public revenue, 
it was held that such returns constituted a sufficient ‘‘ putting in 
charge” within the act, to save the rights of the crown, though no¬ 
thing had ever been received within 60 years, nor any suit instituted 
for recovery of sucli tithes. Atto. Gen. v. Maxwell, 8 Pri. R. 176. 

(4) See on this subject, Tyrwhitt's Argument on the Non^inrol- 
** ment in Chancery of the Decree for Tithes in London, annexed to 
** Stat. 37'II. 8. c. 12.;” published by Messrs. Butterworth and Son, 
1823: and “ Report of the case df Owen, clerk, v. Abbott; or case 
« of St. Olai)e% Mart-Street, before the Lord Mayor, on Feb. 8. 1823, 
« which the tithe of 25. 9d. in the pound on rack rental was claimed 
** by the plaintiff under 37 H.8. c. 12.; with the opiniona of the Re- 
“ eorderand Common Serjeant thereon Sherwood% &c. The cause 
of the Rev. G. Beresford v. The Parishioners of the London LibeHyqf 
'$t. Andrew's, Holhorn (which occasioned the Editor’s above-mentioned 
‘‘ Argument”), was afterwards compromised before the bearing; and 
an act of the 4 Geo. 4., which received the royal assent on June 27. 
1823, fixed a certain stipend to bo paid to the present incumbent and 
his successors in lied of all the tithes soever arising within this liberty. 
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any tithe, offering, or other ecclesiastical duty, grown .and du^ to 
be paid within the said city; because thert^ is.anuther order mada 
for the payment of tithes and other duties there.., 

Wliich order is as followreth It appeared by the records of the 
city of London, that Niger bishop of London, in the 13 Hen* 3„, 
made a constitution, in conlirmatioii of an ancient custon} 
formerly used time out of mind, that provision should be made 
for the ministers of London in this nmnner: that is to say, that, 
he who paid the rent of 20s. for his house wherein he dwelt, 
should'offer every Sunday, and every apostle’s day whereof the 
evening was lasted, one halfpenny ; and he that paid but 10s, 
rent yearly, should offer but one farthing: all which amounted 
to the proportion of 2s. (id. in the pound, for there were 52 Sun¬ 
days, and eight apostle’s days, the vigils of which were fasted. 
And if it chanced that one of the. apostle’s day.s fell upon a 
Sunday, then there was but one halfj)eiiny or farthing paid; so 
that sometimes it fell out to be somewliat less than 2s. 6d. in the 
pound. 

And it appears by the book cases in the reign of Edward the 
third, that the provision made for the ministers of London, was 
byr offerings and obventions; albeit the particulars are not as¬ 
signed there, but must be understood according to the former 
ordinance made by Niger. 

And the payment of 2s. 6d. in the pound continuing until die 
l$JRic,2. Arundel archbishop of Canterbury made an explan¬ 
ation of Niger’s constitution, and thrust upon the citi/ens of Lpur 
don two-and-twenty more saints’ days than were intended by the 
constitution made by Niger; whereby the offerings now amounted . 
unto the sum of 3s. 5d. in the pound. And there being sonic 
reluctation by die citizens of London, pope Innocent, in die 
5Heti.4i.y granted his bull, whereby Arundel’s explanation was 
conffrmed. Which confirmation (iiotwiUistanding the difference , 
between the ministers and citizens of London, about those two- 
and-twenty saints’ days which were added to their number) pope 
Nicholas ^so by his bull did confirm in the 31 H. 6*. 

Against which the citizens of London did conle^id with so 
high, a hand, that they caused a record to be nuide, whereby it , 
might appear in future ages, that the order of explanation made 
by. die archbishop of Canterbury was done without calling the 
citizens of London unto it, or any consent given by them. Apd 
it was branded by them as an order surreptitiously and abrupUy . 
obtained, and therefore. more fit to have the name of a de- > 
structory than a declaratory order. 

Nevertheless, notwithstanding this contention, the payment 
seemeth to have been most usuiuly made according to the rate of 

5d* in the popnd. Lind wood, who writ in the time of 

Hen. 6., in bis provincial .institutions Rebating the ^u^don. 





the rhcrcliahts and artificers city of L<^don'ougTit 
to pay any tithes, sheweth, that the citizens of LShdoti, 
ancient ordinance observed iri- the said city, are bdahd 'every' 

Lord’s day and every principal feast-day, either of tlie' apostles or 
others -whose vigils are fhsted, to pay one farthing for every'lOs. 
rent that they paid for their houses wherein tftey dwelt. 

And in the 36 firn. 6. there was a composition made between' 
the citiiens of London, and the ministers, that a payment should’ 
be made by the citizens according to the rate of 3s. StL in this' 
pound: and if any house were kept in the proper hand of the 
owner, or were demised without reservation of any rent; then 
the churchwardens of tlic parisli where the houses were should 
set dbw’U a rate of tlie houses, and according to that rate payment 
should be made. 

After whicli composition so made, there was an act of common 
council made in the W'Edw. i. in London, for the confirmtttion 
of the bull granted by pope Nicholas. 

Lut the citizens of London finding that by the common laws [[ 553 3 
of the realm, no bull of the pope, nor arbitrary composition, nor 
act of common council, could bind them in such things as 
concerned their inheritance; they still wrestled with the clergy,' 
and would not condescend to the payment of the said 1 Id. by the 
year, obtruded u}>on them by the addition of the two-and-twenty 
saints’ days: whereupon there was a submission to the lord chan¬ 
cellor and divers others of the i)rivy council in the time of king 
Hen. 8 .; and they made an ortler for the payment of tithes accord- j 

ing to the rate of 2s. 9d. in the pound ; which order was" first 
promulgated by a proclamation made and afterwards established 
by an act of parliament made in the 27 H. 8 . c. 21 . intituled, Art ‘ 

“ aCt for the payment of tithes within the city and suburbs of’ 

“ London, until another law and order shall be made and ^Ub- 
“ If shed for the same.” Privilegia Londiniy 4*S6, 4*57, 458. (5)' ‘ 

And ten years after this another law and order was made, ly' 
the statute of the 37 //. 8 . c. 12 . as folloWeth: Where of late 
time, contention, strife, and variance hath risen arid grown/^^hf 
the city of London and the liberties of the same, between tile 
parsons, vicars, and curates of the said city, and the citizens’ arid - 
inhabitatits of the Sartie, for and concerning the paymient of tidies, 
oblations, arid other duties, within the Said 'city arid liberties i for 
appfettsing Whereofj a certain order arid decree was tnade'thereofj 
by the foost reverend father in God, ThoriiHs archbishdp of Cari- 
ter^rjS Thomas Audley, knigiit, lord Aildley of Walden, and 
then lord chancellor of England, now deceased, and other of the 
king’s most honourable privy council; ' and also the king’s letters 

(5) It has beCn questioned, whether this act is not Still iti forc^ 



M (4) 'Itetn, if any iiath tMken, or hereafter sh«Ai tallies 

mease or mansion place hy lease, and -the taker thereof, his 
cutws, OP assigns, doth or shall inhabit in any part thereof niiit 
hath within eight years last past belbre tiiis ot^er, or bereafisi^ 
C 556 ] shall let out the resklue of the same: in such case, tiie -flriuciilail 
farmer or tanners or first taker or takers thereofi their e^Jteoatoi-s, 
or assigns, shall pay their tithes after the rate nbovesaid^^hccord*^ 
ing to the quantity of their rent by the year. '’'‘i 

(5) And if any person shall take divers mansion-houses, sko{tai;i' 
warehouses, cellars, or stables in one lease, and^shall Jet out one 
or more of them, and shall keep one or more in his own hands, 
ami inhabit in the same; the said taker ami his executors or as-^ 
signs, shall pay their tithes after the rate abovesaid, accxirding to 
the quantity of the yearly rent of such mansion-houses or hoOt^ 
retained in his own hands; mid his assignees of tlte residue 'of 
the said mansion-house or houses, shall pay thcir;,tithes aAer the 
rate abovesaid, according to the qiiaiility of their yearly rents* r 

(6) Item, if such farmer or farmers, or his or their assigns^ of 
any mansion-house or houses, warehouses, shops, cellars^ or 
stables, bath at any time within eight years last past, or shall 
hereafter let over all the said mansion* house or houses contained^ 
in his or their lease, to one or more persons; the inhabitants^ 
lessees, or occupiers thereofi shall pay their tithes after the rate 
of such rents as the inhabitants, lessees, or occupiers and llieir 
assigns have been or shall be charged willial, without fraud or>' 
covin. 

(7) Item, if any dwelling-house within eight years last past.> 
was, or hereafter shall be converted into a warehouse, storehouse, 
or such like; or if a wareliouse, storehouse, or such like, withia-v 
the said eight years was, or hereafter shall be converted into at 
dwelling-house; the occupiers thereof shall pay tithes for thef 
same, slier the rate above declared of mansion-house r^ts. 

(8) Item, that where any person shall demise any dyebouso 

or. brewhouse, with implements convenient and necessary for. 
dyeing or brew'ing, reserving a rent upon the same, as well in 
respect of such implements, as in respect of such dyehouse or 
brewhouse; the tenant shall pay his tithes after such rate as ig. 
abovesaid, the thinl penny abated: and every priacapakhouse otn 
houses, with key or wharlj having any crane or gibet bgloiigin^> 
to the same, shall payatfter the like rate of their i>renttl|<as^|s afore¬ 
said,,the third penny:»<ifoat«d; and the other wharfit^J^loi^ing 
houses having no emni' or gibet, shall pay forAlthes as shall bo', 
paid fcHt mansion-houses in form aforesaid. . , ' * 

49)1 Iteng tliat wh^e any mansion-house with a shop, stable, 
wardbAuse,. .whai£ with ccaue, timber yard, teinter yard, 

C 557 3 belonging to the same, or as parcel of the same^< h or*ahaUi.i 
b«jQ 60 iipim Jogethec ; if tfae’eamehdi horeaftext se ve»bd^op'divided> 



or at any time withm eighfc^yearodast past wore severed or dtvH|ed« 
th«i ^ fiurmers or oeciipiers thei^f shall pay such tith^ as is 
abovesaid for such shops, stable, warehouses, whaif with craji^ 
timber yard, teinter yard, or garden afores^, so severed or di¬ 
vided, after the rate ^ their several rents thereupon reserved. 

(10). Item, tliat tlie said citizens and inhabitants shall pi^ 
their tithes quarterly; that is to say, at the feast of Easter, the 
nativity of St. John Baptist, the feast of St. Michael the arGhan- 
gdl> and the nativity of our Lord, by even portions. ^ ^ 

(IJ) Item, that every householder paying 10s. rent or above,<> 
shidl for him or herself be discharged of their four offering days; 
but his wife, ohildreni^. servants, or others of their family, taking 
the rights of Uw church at Easter, shall pay 2d. for their four 
ofl^ing days yearly. 

(12) Proviaed always, and it is decreed, that if any house 
which hath been or hereafter shall be letten for 10s. rent by the. 
year, or more, be or hath been at any time within eight years • 
last past, or hereafter shall be divided and leased into small par¬ 
cels or members, yielding less yearly rent than 10s. by the year; 
the owner, if he shall dwell in any part of such house, or else . 
the principal lessee (if tlie owner do not dwell in some parts of 
the same) shall pay for the tithes after such rate of rent, as the 
same house was accustomed to be lelten for beibi-e such division 
OT dividing into parts and members; and the under farmers and 
lessees to be discharged of all tithes for such small parcels, parts, 
or members, rented at less yearly rent than 105 . by the year with¬ 
out fraud or covin, paying 2d. yeai'ly for four offering days. 

(13) Provided always, and it is decreed, that for such gardens 
as appertain not to any mansion-house, and which any person 
huldeth in his hands for pleasure, or to his own use; the person 
holding the same shall pay no tithes for the some. But if any 
person which shall hold any such garden, containing half an 
acre or more, shall make any yearly profit thereof, by way of 
sale; he shall pay tithes for the same after such rate of his rent 
as is herein first above specified. 

(14) Provided also, that if any such gardens now being of the 

Q uantity of half an acre or more, be hereafter by fraud or covin 
tvided into less quantities ,* then to pay according to the rate 
abovesaidi. 

(15) Provided always, that this decree shall not extend to the 
houses of great men, or noblemen, or noblewomen, kept in 
tlmr own band^ and not letten for any which in times past [ 558 ] 
have paid no tithes, so long as they shall so cintinue unletten: . 
n^ to any halls of crafts or companies, so long as they be kept 
unletten, so diat the same halls m times past have not >U8ed:^to'« 
pay any tithes. . ■ ^ 

(1^)'.Provided alwi^, •and vit is .decreed,, that this.pmBenf^ 
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prder and shflHj ipt in any wis^.jwtftadr^o Ijind jqtPs^jba]^ 

any sliads^ sttdil^s» .c^ai's*. prober yard^ u(?ge,\^t^ ynt^^s 
yrfremever parcel of any dwclUng-house, nor .belonging any 
dwelling-bouse, nor have been nc^toined pay any- tithed; 
bid that,the said citizens and-inhabitants shall be.jqnit 

pf .payment of any tithes, os it hath been used and accustom)^*:, 

. (1,7) Provided also, and it is decreed, that where less <sMin 
ibai> after 16^</. in the 10^. rent, or less sum than 9d> ia.dm 
rent, hath been accustomed to be paid for tithes; in su^h 
places the said citizens and inhabitants ^^11 pay but only after 
such rate as hath been accustomed. 

. (18) Item, it is also decreed, tliat if any variance, controversy, 

or strife, shall arise in the said city for nompayc^ent of any titliea; 
or if any variance or doubt shall arise upon t^lp trup hnowlotlge 
or division of any rent or tithes, within the liberties of the said 
pity, or of any extent or assessment thereof; or if any doubt 
^ise upon any other thing contained within this decree; th^n 
vpon complaint made by the party grieved, to tfie mayor of the city 
^ London foi' the time hein^ (G), the said inayoi' by the advice 
of counsel shall call the parties belurc him, and.make a final etui 
of the same, with costs to be awarded by the discretion of the 
said mayor and his assistants, according to the intent and pur¬ 
port of this present decree. 

(19) And if the mayor shall not make an end thereof within 

two months after complaint to liim made, or if any of the said 
parties find themselves aggrieved: the lord chancellor of Engfand 
foi’ the time being, upon conipinint to Inm made witliin thrCe 
months then next following, shall make an end in the sam^ with 
such costs to be awarded as shall be thought conveiiient,.,accor4t 
ing to the intent and purport of the said decree. . - 

(20) Provided always, that if any person take any tenement 
for a less rent than it was accustomed to be letten for, by reascib 
of great ruin or decay, burning, or such like occasions mr midbi^ 
tunes; such person, his executors, or assigns, shall pay tithes only 
after the rate of the rent reserved in liis lease, and none other¬ 
wise, as long as the same lease shall endure. 

[Rate how H) Of every \t)s^rent hy the year'\ It was resolved, in the poSJj 

assessed ] Meud/iouse Bgaijist Dr. "Taylor, that a rent for half a year* 

------—--. . . . 

(6) An act of parliament creating a special jurisdiction nOvar 
aiiata tho jurisdiction of Westminster Hall without special woi^ 
Heacc notwithstanding remedy for. the recovery -of thhes is tbds 
given before the lord mayor of London by this act, yet as it has no 
negative words in it,, and tithes being determinable Qb aniiqvxi, aait 
ia.aaid^ia the court of ^exchequer, that court as well as the Court 
chaneeryi b^ an . origtoal jurisdictitm over^ tithes in' Loadoiw ^9^ 
haiighma vt Bfdtert Gonnif&igi tie; 

(M 13.) Gibs. 1223. Warden and Minor Centmui^ 

Crickett, Gwm, 142.';. Miller v. Kinaston, Dickins, It. 773. 




for another half & a yearly'iceh^ oir^ i*^ 
‘fey iheyaar; within the meaning of this decree. 130/(7) ' 

' C^lah houses] In the case of Green v. [Pipe or] Piper^ (159^1) 
JB. 'SAi Miz,^ it was suggested, in order to hinder the granting of 
h'*<K>nsuItation, that the house belonged to a priory which was 
discharged of tithes by bull. But the court replied, that by the 
^common law houses paid no tithes; and the right in the present 
case subsisting immediately upon this statute, which lays theih 
npon every house, no exemption shall be allowed but to suclr. 
houses as are specially''’exempted by the statute itself. Cro. Mliz, 
276. (8) 

. (3) iiy reastin ^ any ^finc or income paid beforehand, or hf any 
otheir frctitd or co"^. M. 5. Ja. Skidmore and Eire plaintiffs, in a 
prohibition agaiim Bell, parson of St. Michael, Quecn-hithe, in 
‘lx>ndon; the Case was this: The said parson libelled before the 
cbanfeelior of London for the tithes of an house called the Boar's 
Head in Bread'Street, in the said parish, the ancient farm rent 
whereof was 51. at the time of the said decree and after j and that 
of lute a new lease was made of the said house, rendering the 
i^nt of 5L a year, and over that a great income or fine, which 
was covenanted and agreed to be paid yearly at the same day; 
that the rent was paid as a sum in gross, and that so much rent 


t (7) The rate is to be assessed on the improved fixed rent, and not 
according to the old rents as they were before the statute. Shield 
y. Pierce, Gtom. 503. Ivatt v. Warren, Giwn. 1054. Warden and; 
Minor Canons of St. Paul's v. Morris, 9 Ves. 155.; and whore fraud 
is Imputed it lies on the complainant to prove it; per Richards, C. B. 
In Minor Canons of St. Paid's v. Crickett, Dan. R. 4*8. Where new 
hoUses are built on the site of old buildings, and continue in the occu¬ 
pation of the owner, the tithe is to be estimated on the value and not 
on the rent of the old buildings, on the site of which they are erected. 
Antrobus v. E. I. Co., 13 Ves. 9. (see p.560.) Indeed if the new house 
bo erected on the site of a shed or other buildings which before paid 
op tithe, it is liable under the statute. 1 Dan. R. 45. in notis, andaee 
ca^es there cited. 

(8) Moor, 912. S. C. Gmn. 161. So it is no defence to a demand 
for tithe, that the house stands on the site of old houses which never 
paid \t, Bramston v. Heron. Gtvm. 1314.; or that there never was 
n'or’is any rent paid by the occupier who is the Owner, and therefore 
that there is no tithe due, Kynaston v. E. I. Company. fVils. Exch. 
i2..35« APru R. 84. n.; for all houses are chargeable except those 
expressly exempted by the statute. Green v. Piper, Cro. El. 376* 
Aiid therefore file deanery house of St. Fauf $ was held liable to tithes 
at;3fk'9ef. in the pound on its full vtdue under 37 H.9. c. 13. Warden 
and Caaonr v. Dean of St. Paul's (1817)* WUs. Exek* jR-1* 4 Pri. 
jB. 65*'S. C; So the privilege does not extend to tlie building, whem 
altered; to another thing; thus where ashed is converted fnt0'awai*4- 
houae^ the exelnption for the shed ceases. Gnm. ISld. and see ^d* 
andtO*'Ofthe<Decp^* ' -o; ' 




awc 

559 a 

• * * ' * ' ^ w'' ? . " I ’ 

might have been rcsefi-ved for the said house, as the rent regcfy^ 
^and the sum in gross aiiiounted unto; tvildch reservatipj^ and 
covenant were made to defraud the said parsoii of the, Uthe^-pF 
;tbe true rent of the said house, which to him did appei^hiit by 
the purport and true intention of the said decree. And. 
case four jxiints were resolved by the courC: 1. If so niuch».rcnt 
be reserved, as was accustomed to be paid at making of the.sa^d 
decree (whatsoever fine or income be paid), tliat the parson 
aver no covin (9); for the words of the decree be, “ Where any 
“ lease is or shall be made of any dwelling-house by fraptl or 
“ covin, in reserving less rent than hath been accustomed;” jso 
as if the accustomed rent be reserved, no fraud can be alleged; 
for the fraud by the decree is, when lesser rep|.ihuji was, then ac¬ 
customed to bo paid is reserved, or if no rent at all be reserved, 
for then tithe shall be paid according to the rent tliat then wm: 
last before reserved to be }iaid. (]) So as the decree consisteUi 
upon four points: first, where the accustomed rent was reserveiJ; 
secondly, where the rent was increased, there the tithes shopld 
be paid jiccording to the whole rent; thirdly, where lesser rent 
was reserved; and fourthly, where no rent was reserved, but had 
been formerly i-eserved. And this act anil decree were very be¬ 
neficial for the clergy of London, in respect of that which they 
had before. And the defendant in his libel confesseth, Uiat the 
accustomed rent was reserved; and therefore no cause of suit. 
2. It was resolved, that us to such houses as were never lettep to 
farm, but inhabited by the owner, this is casus (missus, and slipll 
, pay no tithes by force of the decree. (2) 3. It was resolved, that 
where the decree saith, “ Where no rent is reserved by reason 
. “ of any fine or income paitl beforehand;” albeit no fine pr in¬ 
come be paid in that case, yet if no rent be reserved, the parson 
shall have his tithes according to the decree; for that is put bht 
for an cxam})le or cause, why no rent is reserved; and wli,ethpr 
any fine or income were paid or no, is not material as to tlie 
parson. 4. It was resolved, that the parson could, not sue f(>i' 


'TOeg. 


(9) But in Warden and Canons v. Tiean St, PauPs, E, 1817. 
. Wils.Ex. It. 1.4. Pri,R.Q5. it was said that where no new lease 
has been granted for many years, the London clergy are to f»e 
paid for their tithe on the expiration of the old one according to the 
improved annual value, and when on any fine paid for a new lease the 
rent is reduced, the annual value is to be estimated by .the ampuujjof 
,*#uchfme. ^ 

(1) But under 37 //, 8. c. 12, the payment of a large fine If at^nu^ 

by no diminution of the accustomed rent is not fraudulent or coyipous 
within the statute: and the 2«. 9i/. in the pound will be decreed hn 
thp rent only. Canons qf St, Paul's v, Crjickett, M, 1817.' WighixtiiSO, 
'S Pri, 14. Dan^Ji. 37. Where Hichards C, B. fitate^oll tho^eeisi^ns 
on the statute, and. see another ease bclwepu the'same* pATtif^. in 
2 Ves. jun. 563. . 

(2) But see infra, Antrobus, v, E. 1, Co., 13 Ves, 9. 



.the said tithes in the ecclesiastical court; fur that the act and 
that r^dsed and gave these kind of tithes, did limit and 
‘4^')diht how and before whom the same should be sued for, and 
'did Appoint iiew and special judges to hear and determine thfe 
iAme. See page 564 n. And in the end it was awarded^ that 
th6 prohibition should stand. 2 Imt. 660. r. 25. S56.3 

*' Antrolm V. East India Company (1812). Th is bill was fil^ 
by the plaintiff, under the decree and stat. Hen. 8. c, 12. for 
the payment of tithes at the rate of 2s. Qd. in the pound upon the 
ntinual. mine of premises, consisting of extensive warehouses, 
lately erected by the East India Compan}', and used by them in 
the course of their trade. The warehouses were erected upon 
the site of some small tenements, .some of which appeared by 
the answer to have been formerly occupied at low rents: as to 
the others the antient rents were not known. The answer did 
not stsife any specific customary payment in lieu of tithes; but 
alleged generally, that some less sums than 2s. 9d. in the pound 
had been paid. The defendants insisted, that the payment ac¬ 
cording to the statute could be only upon such of the old rents 
as w^re ascertained ; and that nothing was to be paid in respect 
to those premises, the antient rents of which were not known; 
And they contended, that an issue ought to be directed; which 
was opposed by the plaintiff* on the ground that no specific cus¬ 
tomary payment being set up, no foundation was laid for an issue. 
[The master of the rolls. Sir William. Grant, stated that the pro¬ 
position in the answer that less payments than at the rate of 
2s. 9d. in the pountl had been accustomed to be paid, says 
nothing more than that the tithe has not been paid at that rate. 
‘That is perfectly immaterial unless you can shut out the claim 
to the full statutory tithe, by shewing some specific customary 
payment which may be presumed to ha\*e had existence at the 
time the statute was made. These premises arc not in len.se; 
no rent therefore is rc.served; all the property is in the occu- 
j^tion of the owners. Upon what is the payment to be ? The 
eitpression of the statute is, that every owner occujtying himsell^ 
shall pay after the quantity of such yearly rent as the same were 
last let for, without fraud or covin. The owner might say bis 
bouse was never let; and therefore there being no rent at which 
it was lost let, it is not liable to any tithe,, and it is difficult upon 
this-clause of the statute to maintain the claim of tithe of new 
iibuses' occupied by the owners. Yet it seems strange that the 
rector entitled to tithe for the old house, should lose his rig^it 
•<6 any tithe' merely because a new Imusc has been built in its 
'pla(», ‘aTU o^er circumstances remaining precisely the .same. (3) 

Warden'and Canons v. Dean a/* St. Paul's, E. 1817^ W&s. 
'Eith. it: 1. 4 Pril R. 65., was expressly held that' new hotteeb on 
ofd'isites dreliable according Id their annual value. 

p p S 
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Customary 
payments 
for houses 
in London. 
(See page 
566 .) 


The, plaintiff cdntehds that ih cases iii which iiorie’of the 
Visions of the statute apply, the rectbf^s claiin 'rests 6n’the nfst 
enacting clause iiiakjng alt houses genei*ail;f suhj^'t tb 
ti^e. If the general object was to subject all houses, pfti^tsculai? 
words ar^ to be construed so as to give effect toithe general 
pose. With reference to that there is ho reason lot the-di^ 
tincdpn between houses let and not let, that has been sug^^fid 1 
great' incongruity would arise from that, and the words hrelitge 
enough to include both. The express exemption of some housed 
that nave never been let, {viz. in § 16. of the decree) fotcibljr 
implies, that if that exemption was hbt expressed, all houses, 
whether let or not, would be liable: but then the diiliculty oceursi, 
that the payment is to be according to the rent; tlierefore where 
there is no rent, no tithe is due : but on the whole, les^ violence 
Is done to the statute by construing the word “ rent” in different 
Senses as it is used in different clauses than by holding all hodrses 
that never were in lease to be out of the statute. But this is a 


difficulty which I have not to encounter; for in this respect the 
construction is settled by decisions (4) upon which ** liieans 

either actual rent or estimated rent with reference to the value*. 


according to the statute to which it is aj^plied: and in opposition 
to that, there is only a dictum of lord Cokcf in 2 In^. 660., when 
it was not the point in the case, that where houses were not let, 
that is casus omissus^ and no tithe is payable. The meaning iS 
not, that where there is a yearly rent, recourse shall be hau to 
the value, but that the value is to be considered where there ii 
a rent. Hence the decree was made for payment at the rale of 
2s. Od. in the pound upon the value, and a reference was directed 
to the master accordingly. 13 Ves. 9. 1 Dow. P. C. 464. S. (X 

Willianison v. Gosling, 3 Gwm. 902. S. P. ' ' 

(17) Where less sum than - has heen accustmned to 

he "paid for tithes'^ Where there had been a custom to pay titheS 
according to a pound rate before the statute, such payments are 
still to be continued, as it was never intended to alter or enlarge*, 
but to establish them. Thus by this section if there had beed 
A payment of less sums by agi-eement between the parson and 
parishioners, they were confirmed by the statute, the' design df 
which was to settle such customary payments and agrbemdUte 
v^hich have never been set aside or broken through, but haVe 
befen ever since complied with. Bennett V. Treppas, 2 Bi-o: Pi C. 
437. Biunh. 106. Gith. Exch. Bep. 191. (S7. Bridds v. WitstM, 

Cham,335. iii notis. So if there has been a customary payment 
the statute of a less sum than 2s 9d. in the poiind, it may* bb 
good evidence to infer that such payment had such an existence 
as Inrings it within the description of a eustomary payment ac> 

(4). See Ivart v. Warren» Gwm. 1054. Grant v. Cantf6fiip,^idi'^4^, 
Williamsan v. Gosling, uL 502.^. .. ^ 





}^tr^9. Gpm, 6|tQ,, ^hicli cttstpnas^yp^jin^ot must 
in (wci^tfinc^^.at.i^lifi^tijacie of the apt*, But, whea the,p»yinei|t;, 9 |' 
an(^',.]^s .siuas,iu$.; inisisteti pp, it peopssad^ fqp die pa]^ti^ 

stvtn^ting, to prove = >vhat sppcifip «mn i^, appMs 
S,|C^,»»j/r4,;560. But iio 0 itdre..e^emptipjp can be claimed Jq 
I^ ondpn, Sjep. Vr Pi^Jcr, &c. page 559,] ' , , . J 

' u;{4i8) Upou complaint m^de] In the aforesaid case of Dr.ii^a^ 
and Dr. Taplqr^ it was held by the court) that the coroi? 
plaint; ought to be in writing (and not by w'ord of mopth pnlyh 
in, the, nature of a monstrans de droit declaring all the title, 

To. tJie mayorl Pursuant to the aforesaid case of Skidmore and 
jEire^ divers prohibitions have been granted (when tithes were 
sued for upon this statute) to the ecclesiastical court. But wheff, 
it.wa? pleaded in tlie year J658, that the right of titheS) upon 
the, foundation of this act, could not be cognizable in the 
qtieiv by reason of the provision therein made for detcrmiiiing :pf 
all controversies before the lord mayor or lord chancellor; it 
held clearly by the barons, that the court of exchequer had jurisr 
dLction in the cause, because the act had no negative words iait 
Upon which Dr. Gibson shrewdly observes, that if afBrmr 
ative .words will not exclude tlie tem})oral court, it mtiy be 
hard to find a good reason why (according to the foregoii^ 
judgq^en^) they should exclude tJie spiritual court. Gibs. 122$^ 

(Spe 564 (a) note.) 

> Aftpr all, iiotwitlistaiiding this settlement by the aforesaid de¬ 
cree, divers prescriptions for the payment of lesser rates than the 
parsons might require by the said settlement, (as to pay ids. for f 561 7 
the tithe of an house, although the rent thereof was 40/. a yepr 
or more, have been gained and allowed, (k) But;upon the oc- 
casion of the fire in London in the year 1666, as to the churdhes 
and houses thereby consumed, another statute was made, umnelyi -'^von ml 
the 22 & 23 17.2. c. 15., which is as follovvcth : Whereas t% 
fitltes in the city of London were levjed and paid with great ‘ .V,.,';! 

quality, and arc, since the late dreadful fire there, in the .ri^pild^ 
ing of the same, by taking away of some houses, alterli^, the 
.foundations of many, and the new-erecting of others, so .cUse^- 
dn^td, that in case they should not for the time to eome be re- 
duped to a certainty, many controversies and suite of law mig^ 
arise; it is therefore enacted, that the annual certagi 
parishes vvUlun the said cityaJld. liberti^ tlierep^ 
\v^pise.churehes have been d^qiotishedi.O.r hi part cQnsuin^,^y 






! (ity These are ^nfirmed by iI-11?;, of the decrees .£See Jffemtlt t. 

»> >x:u XX _ zx _ x nx o. irj^ ai. 
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the late hnd which said parishes by virtue of an act of this 
|)^sent parliament remain and continue single as heretofore they 
t^ere, or .are by the said act annexed or united into one parish 
respectively, shall be as fialloweth ; thpt is to say) the annu^ Uer^: 
tain tithes^ or sum of money in lieu of tithes. 

. ■ .'-i' 

[Iacrc«Kd by 

44 G. s', c. 

to ' 

^ S* .5^ s. d. 

('1) Of the parish of Alhallows Lombai*d- ' ' ' “ 

street - - - 110 0 — 200 0 0 

^AlhalUms Bread-street, and ■ St. 

John Evangelist, and Alhallows 

the great and the less, see (18) • . . 


! and (19).] 



> 



(2) Cy St. Bartholomew Exchange 

100 

0- 

-200 

0 

0 

'(3) Of St. Bridget alias Brides 

120 

0 — 200 

0 

0 

(4) CySt. Bennet Finck 

100 

0 — 200 

0 

o 

(5) Of St. Michael Crooked-lane 

100 

0- 

-200 

0 

0 

(6) (y St. Christopher [united to St. 



- 


■ • 

Margaret Lotlibury by 21 G. 3. 






c. 71.] - - - 

120 

0 — 366 

13 

4 

(7) (y St. Dionis Back-church 

120 

0- 

- 200 

0 

0 

(8) CySt. Dunstan in the east 

200 

0- 

- 333- 

6 

A 

(9) Of St. James Garlick-hy the 

100 

0- 

-200 

0 

0 

(10) ^St. Michael Cornhill - 

140 

0- 

-233 

6 

B 

(11) fy St. Michael Bassishaw 

132 

11 - 

-228 

18 

4 


(12) (y St. Margaret Lothbury - [See St. Christophei*.] 

(13) Q/* St. Mary Aldermanbury - 150 0 — 250 0 0 

(14) Cy St. Martin Ludgate - - 160 0 — 266 13' ’4 

(15) (y St. PeSer Cornhill - - 110 0 — 200 0 0 

(16) <y St. Stephen Coleraan-street - 110 0 — 200 0 -0 

(17) (y St. Sepulchre - - 200 0 — 333 6 8 

(18) f Of Alhallows Bread-street, anti St. 

John Evangelist - - 140 0 — 233 6 8 

(19) Of Alhallows the great, and Alhal¬ 

lows the less - - - 200 0 — 333 . 6 -8 

It J (20) (y St. Alban Wood-street, and St. 

Olaves Silver-street - - 170 0 — 283 6= •♦8 

(21) '<y St. Anhe and Agnes, and St. 

John Zachary •• - 140 O — 233. 6*8 

(22) (y St. Augustine, atwd. St. Faith - 172 0 — 286 13 4 

(23) Of St. Andrew 'Weifdrobe,' and St. , - ‘c ■> . 

Aitne Blackfriars - - 140 0 — 283 6 8 

(24) Of St. Antholin, and SU John 

- Baptist' - - - - 120 0 — 200 0 0 

(25) Of St. Bennet Grace-church, and 

St. Leonard Eastcheap - 140 0 — 233 6 8 



ff 




44 C. 3. e. Ixz»z.j 
. ty* 


(90) ^ St. Bennet Paul's Wharf, and 
St. Peter PauPs Wharf 

(27) (y Christ-church, and St. Leonard 

Foster-lane - - - 

(28) St. Edmond the king, a7id St. 
) Nicholas Aeons 

(29) Of St. George Botolph-lane, a7ul 

St- Botolph Billingsgate 
(so) Of St. Laurence Jewry, and St. 
Magdalen Milk-street 

(31) Of St. Magnus, and St. Margaret 

New Fish-street 

(32) " Cy Sti Michael Royal, a7td St. Mar¬ 

tin Viniry - - - 

(33) Of St. Matthew Friday-street, a7id 

St. Peter Cheap 

(34) Of St. Margaret Pattons, a7id St. 

Gabriel Fencliurch 

(35) Of Ht. Mary at Hill, and St. An- 
. . drew Hubbard 

(36) Of St. Mary Woolnoth, a7id St. 

Mary "Woolcllurch 

(87) Of St. Clement Eastcheap, a7id St. 
Martin Orgars 

(38) Cf St. Mary Ab-clmrch, and St. 

Lawrence Pountney 

(39) Of St. Mary Aldermary, and St. 

Thomas Apostle 

(40) Of St. Mary le Bow, St. Pancras 

Super-lane, a7id Alhallows Ho¬ 
ney-lane 

(41) 0^ St.^ Mildred Poultry, and St. 

Mary Cole-church 

(42) Of St. Michael Wood-street, aiid 

St. Mary Staining 

(43) - Of St. Miklred Bread-street, a7id 

St. Margaret Moses 

(44) Of St. Michael Queenhythe a7id 

Trinity - - • 

(45) Of St. Magdalen Old Fish-street, 
r and St. Gregory - 

(46) Of St. Mary Scuiiiersets: and . St. 

Mary Mauntshaw 


sB s. £ Si ^ di 


100 

0 —‘2©® 

0 

’#0 

200 

0 — 333 

6 

8 

180 

0 — 300 

0 

0 

180 

0 — 300 

0 

0 

120 

0 — 200 

0 

0 

170 

0 — 233 

6 

8 

140 

0 — 233 

6. 

-8 

150 

0 — 250 

0 

0 

120 

0 — 200 

0 

0 

120 

0—333 

6 

8 

160 

0 — 266 

13 

4 

140 

0 — 233 

6 

8 

120 

0 — 200 

0 


150 

0 — 250 

0 

0 

200 

0 — 353 

6 

$ 

170 

0 — 283 

6- 

8 

100 

0 — 200 

0 

0 

130 

0 — 216 

13 

1 ' 

.4 

160 

0 — 260 13 

.4 

120 

0 — 200 

0 

V 

W 4 

0 

110 

0 — 200 

J' ^ 

0 

6 
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(47) (y St. Nicholas Coleabby*' and St. 

Nicholti^ Olaves - - ISO 0—216 IS 4 

(48) Of St. Olave Jewry, and St. Martin J 

Ironmonger-lane - - 120 0 — 200 0 0 

(49) Of St. Stephen Walbrook, and St. ^ 

Bennet Sheerhog - - 100 0 — 200 0 O 

(50) QT St. Swythin, and St. Mary Bo- 

thaw - - - 140 0 — 23S 6 8 

(51) Of St. Vedast alias Foster’s, and 

St. Michael Quern - - 160 0—^266 13 4 

In 1819, a petition was presented to parliament by the lire 
act clergy for leave to bring in a bill further to increase their, 
stipends. Leave being given, the bill was printed, but subse¬ 
quently withdrawn. (5)j 

Which respective sums of money to be paid in lieu of-tithes 
within the said respective parishes, and assessed as hereinafter 
is directed, shall be the respective certain annual maintenance 
(Over and above glebes and perquisites, gifts and bequests to the' 
respective parson, vicar, and curate of any parish for the time¬ 
being, or to their successors respectively, or to others for their 
use) of the said respective parsons, vicars, and curates, who shall 
be legally instituted, inducted, and admitted into the respective 
parishes aforesaid. [22 & 23 C. 2. r. 15. § 3. 44 G. 3. c. Ixxxix, 

$ 2.] 

And for the more equal levying of the same upon the sevei^i 
houses, buildings, and other hereditaments within the respective 
parishes, assessments were ordered to be made before July 24, 
1671, upoii all houses, shops, warehouses, and cellars, wharfs, 
keys, cranes, water-houses, tofts of ground (remaining unbuilt)y 
and all other hereditaments whatsoever (except parsonage of 
vicarage houses), the whole respective sum by this act appointed, 
or so much of it as is mOre than what each impropriator is by' 
this act injoined to allow. [22 & 23 C. 2. r. 15. § 4, 5, 6, 7.] 

And three transcripts Of the assessments were to be made ;^ 
one to be deposited amongst the records of the city, another-iti' 
the registry of the bishop Of London, and another in the- jMrtsh 
vestry respectively, for a perpetual irteniorial thereof. •- 
The sums assessed to be paid to the respective p.s(rBOns, vicdife, 
and curates, at the four most usual feasts, to wit, at the annun¬ 
ciation of the blessed Virgin, the nativity of St. John Baptist, the 
feast of St Michael the archangel, and tlie htitivity of our bless^jd 
Saviour, or within fourteen days after e^ch of the foasts aforc^tJi 

—1- ; jv ' "- ■ 

(5) See T^rwhitt'a Argument on Tithed in Lendoa.’- ' . v 


by ei^uftl payments; the respective payments thereof to begin 
ariti cbnimence only from such time as the incumbent shall begin 
ttJ! ofliiciate or preach>as Incumbent. § 9. 

[By 44? G. 3. c. Ixxxix. § 2, /Po.wei: vyas given to make the ney, 
£|ssessments on houses and other .buildings before 2Jtst August^' 
1804, by the aldermen and common council and iphurchwardens 
in each ward. 

By § 3. power of appeal was given to the lord mayor and cou^t, 
of aldermen against assessments. By $ 4. assessments may be 
altered every seven years. 

By § 6. four transaipts of the assessments were to be made j 
one to be kept in the town clerk’s office, another in the bishop’s 
registry, another in the parish vestry, and the fourth to be de¬ 
livered to the incumbent of each such parish respectively) for a 
perpetual memorial thereof 

By § 7, the said sums shall be payable by quarterly payjnei^s 
on 25th December, 25th March, 24th June, and 30th September,, 
in every year.] ^ ^ 

[By 22 & 23 Car. 2. c. 15. § 10.] Impropriators shall pay 
bona fid.e have used and ought to pay (6) to the respective 
incumbents at any time before the said late lire; the same to be 
computed as part of the maintenance of such incumbent. [And 
by 44 G. 3. c. Ixxxix. § 8. this provision is recited; and it is fur¬ 
ther eiiacted, that in the parishes of St. Brides^ St. Bennet Finch^ 
St. Mary ALdernuxnhurip St, Stephen Colcman-strect^ Alhallaws the, 
less, Christ Church, St. Lawrence Jew)y, St. Lawt'ctice Poultry, and, 
St. Mary Cole Chtu'ch, the im{)ropviators shall continue to allow 
and pay to the respective incumbents of the same parishes what 
they have been accustomed to allow and pay before and since the 
passing of 22 & 23 Car. 2. c. 15.; which said sums shall be paid 
to the incumbents of the same respective parishes in part of th^ 
respective sums hereinbefore appointed to be the certain annual^ 
maintenance of the same respective incumbents. By § 9. th^ 
vicar of St. Sepulchre*s shall from 29th September, 1804, receive 
tlie full sum directed by this act, instead of the one-third of the^ 
impropriate titlies due to him by endowment from the London 
part of tJie parish; but exclusive of tlic one-thii'd of the,tithes 
due td ;him in like manner froui the Middlesex part thereof 

44 G,Si c. Ixxxix. ^0. is fur continuing certain compensationt^ 
out of the city chamber, in lieu of houses taken down, &c. By 
$44. the sums assessed shall be recovered in case of refusal of 

.. ’ • * - ! - - ■ * .. * * ■■■ *■ . »■ - —P - L— f ■' . ■■ w >1* t i l 

{6) 'rliiis, though the ^re act clergy were shut out by this act fh3in!t 
Any further claims, impropriators id fire act parishes, wliere imprO^ 
priatiofi is, may' enforce'‘payment of 9rf* 'Jo the pound on rack 
rents, ‘under 37 //. 8. c. 12. Sayer v. Mumford, 1 Wood^s Dec.-WiAn 
Touinley ■* t*:■ 



vested in 
the lord 
major and 
court of 
' aldermen; 


payi 99 H^ by warrap?^,pf a magistrate.' By § 13. if the apms 
assessed snail be pai^ ais .therem'nientioned,. they shall not b^ 
raised ^ jbeior^ directed.- By. $$ 13^ 14. ^churchwardens, &d.‘ 
may mafee y^jftrly ass'eslments, v^Jlh to*court of aldcjrnien. 

By f 15.'iums^assessed by'tlio chulrchwardens, &c. may be levied 
^y -frarrant of a magistrate. By ^ 16. if the monies, to be assessed 
Iby the churchwardens as in §§ 13, 14., are unpaid for thirty day^ 
after any quarter day of payment, the same sliall be raised in the 
same manner as the first assessment.’ § 17. exempts quakers 
from being collectors under this act. 

(jPowers of By § 18. all and singular the powers and authorities in and by 
ssftssc.s. the-22 & 23 C«r. 2. c,l5. given to and vested in the lord mayor 
^Ais'act court of aldermen, are vested in the said lord, mayor and 
court for the time being, for and in respect of all and singular 
the matters and things in this act contained, or by this acit 
enacted, so far as the case is or shall be applicable; and that in 
case the said lord mayor and court of aldermen shall' refuse or 
or ontbeir neglect to cxeciite any of the rcs})ective powers to them by this- 
^o'^'tiie granted, or to perform all and every such things relating 
baroni of mther to the assessing or levying the respective sums aforesakh 
the exche- jljey are by this act authorised and required to perforn^, 
either expressly or by reference, then it shall be lawful for any 
two or more of the barons of II. M.*s court of cxchcquei*. by 
warrant or warrants under their hands and seals, to do and perV 
form what the said lord mayor and court of aldermen, according 
to the true intent and meaning of this act, might or ought to have 
done; and by such w'arrant cither to impower any person ov 
persons to make the respective assessments as aforesaid, or to 
authorise the respective officers or persons appointed to collect 
such assessments, to levy the same by distress and sale of the 
^ goods of any person or persons who shall refuse or neglect to pay 

the same in manner and form as aforesaid.^ 

And if any inhabitant shall refuse or neglect to pay to the in¬ 
cumbent the sum appointed by him to be paid (the same being 
lawfully demanded upon the premises); it shall be lawful for the 
lord mayor, upon oath to be made before him of such refusal ior 
neglect, to grant out warrants for the officer or person appointed 
to collect the same, with the assistance of a constable in the day 
time, to levy the same by distress and sale of the goods of the 
'party so refusing or neglecting; restoring to the owner the over¬ 
plus over and aoove the said arrears and the reasonable charges 
of making such distress. 22 Car.2. e. IS. § 11. 

" ‘And if the lord mayor shall refuse or neglect to execute any 
the powers to him given by this act; it shall be lawful for the 
ion! ehanoellor or lord keeper, or two or more of the barons of the 
^tJ^qner,^ by' warrant under their hands and seals resptfctively. 




ip , do and perforin what the said inlghh ^ 

Iiayc done in the premises. J Z2. **" ’ , . ' . 

TProyided, that no couyttpr judge, ccflcsiastical(^\ q)p t^mpdr^L 
^halt hold plea pf of for'any t^e^sum or suni6'bf;qi6n.e5r efu^ 
and owing, ch- to be" paid by virtue of this act, othef^than the 
persons hereby aOthorized to have cognizance thereof; nor sfiall 
it ;t>e lawful to or for any parson^ vicar, curate^ of incuthbenf,- ttf 
convent or sue any person assessed as aforcs^d, and refosln^ of 
neglecting to pay the same in any court or courts, or before a'hy 
judge or judges, other than what are authorized and appointed 
by this act, for the hearing and determining of the same,'in 
manner aforesaid. Id. §14-. [and 44- G. 3. c. Ixxxisr-t § 10. S.'F.T 
, Provided also, that it shall lie lawful for the warden and minbf 
canons of $t. Paul’s, parson and proprietors of the I’ectory 6^'thd 
parish of St. Gregory aforesaitl, to receive and enjoy all thlib^ 
oblations, and duties arising or growing due within the seUq 
parish, in as largo and beneficial inauncr as formerly they have 
or lawfully might have done. 22 C«r. 2. c. 15. §15. 

ill the case, ex paHe Savage, rector of the united parishes df 
St. Andrew Wardrobe and St. Anne Blackfriars, and ex pdHe 
Wood, rector of St. Michael Koyal and St. Martin Vintry, which 
came before lord Ilarcourt on petition, Oct. 29, 1713, setting 
■feilh, that the petitioners had respectively demanded of the ih- 
liabitants the respective rates and arrears for the houses in their 
respective occupations, but they refused to pay the same, and 
that the jjctitioucrs applied to sir Richard Hoare, lord mayof, 
for such warrants as the act of parliament directed him to gRaiir 
for levying the said money, and he refused to grant such war^- 
rants ; wherefore it was prayed that his lordship would grant the 
petitioners his warrant to levy the several sums of money sd 
respectively due to them, by distress and sale of the goods tso 
the defaulters. Lord Harcourt, thinking the matter of great 
consequence to tlie London clergy in general, as no such 'c6m- 
plaint since the making of the act liaa been before made to thfc 
lord chancellor, or loril keeper of the great seal, or to any. two 
of the barons of the exchequer, desired the assistance of Mr. 
Baron Bury and Mr. Baron Price; and on the 2d Dec. folfow- 
ing it came on again in their presence, when it appear^ that 
several of the quarterly sums claimed by the petitiooers became 
due and in arrear when the houses stood empty, or were hi 
the possession of former tenants or occupiers thereof; and a 
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•17) The ecclesiastical court is seldom able to execute it» jurieefie- 
■tion over tithe causes in London; for if accounts are oeceaMiry» or 
.if in cases of fraud die prc^ecution of the right depends on naat^ 
of discovery, and in all cases relating to customary paymenfsi recourse 
must be had to another jurisdiction. (See page 560.) 
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Aci^stlon thereupon arbinfe whether such sums so asse^ed upoik 
the several houses, for muking up certain annual sums ct mdnef 
to be paid in lieu of tithes, were becomefixed or real charge 
upon the houses whereon they had been so asseiised, so that’the 
arrears which became due in the time of former tenants, or when 
the houses were empty, might be levied on the sticeeetfing 
tenants; the further consideration of the petitions was adjourudd 
to Dec. 23., upon which clay the two barons certified their opi¬ 
nion, that by the statute the sums assessed on the several houses 
ore become real charges upon the houses, so that the arrears 
which ought to have been paid by the former occupiers, or which 
became due when the houses stood empty, may be levied by 
distress and sale of the goods of the present o<^cupiersi' and 
lord Harcourt declared he entirely concurred in opinion with the 
barons, and that the petitioners were at liberty to apply to hint 
for warrants of distresses, as prayed by their petition. 3 Afk. 6391 

And in the case, ex Croxall^ minister of the united pa¬ 
rishes of St. Mary Somerset and St. Mary Mountshaw, Apr. SS; 
1748; where the lord mayor had heard the parties, and was of 
opinion not to grant the warrant, and tliereupon it was urged 
that the lord mayor’s determination was final, and nothing fur¬ 
ther could be done; lord Hardwicke said, that the lord mayor’s 
determination is final only in cases of appeal brought before, him, 
but here the only act he has to do is to issue his warrant, which 
having refused to do, the lord chancellor held that he had juris¬ 
diction to inquire whether the lord mayor had done right in 
refusing the warrant; and if of opinion the lord mayor hod done 
wrong, he could then issue his own warrant for levying the assess¬ 
ment. 3 At/c. 639. 

In tlie case of The Warden and Minot' Canons of 8U Patd*^ 
V. Morris, the bill filed by the plnintifis stated their title, as par-i 
son and proprietors of the church of St. Gregory, under letters 
patent, 24th Hai. 6., to all tithes, &c. w’ithin the said parish: It 
stated also the decree,, made on the 23d Feb. 1545, in pursuance 
of the statute 37 Hen. 8. c. 12., by which it was ordered, that the 
inhabitants of Lomlon should pay tithes at the rate of 2s. 9^. 
ia the pound: The bill further stated the act of parliament 
22 Ch.2. c. 11. for rebuilding the city of London, by which the 
parishes of St. Mary Magdalen, Old Fish~street, and Gregory 
were united, and the act 22 & 23 Ch. 2. c. 15., by which the tith^b 
of those two parishes were fixed at 120/., both those ads saving 
eaepresAy the right of the jdaint^ to the tithes of the jmtish ^ 
St. Gregory i and the bill prayed an account of the tithes due from 
the demndants, occupiers of houses within the said parish. After 
two trials ttt bar in favour of the claim .of the plaintiffs to tithe% 
at 2s..9d, in the pound, upon an issue whether any and. whi^ 
lees .auoi had ‘beeA paid, a. motion HVas made foir a new tiual en 



illiQ ^und Qvi^enoe had be«ii impisoperly l^e 

Infused to grant,,a. new'trial) being of opinion tbal the 
^i^esnce.ofierad on: the part of the defen£ints» thoiigh proving 
.thBt;a le$a sum dtan 2s, In the pound had been. paidy did npt 
ahow any (e^rtain payment in lieu of tithes. 9 Ves. 155, 
v' .Jn some places, particularly in the neighbourhood of Xondoe^ 
though not within the city, and therefore not witliiu the 37 M, 8., 
a sum of money is paid for each house, in the nature of a modus 
dccirmndi. See Hobart^ 10.; and Dr. Grant*s case, 11 Rep, 15. In 
PocaeJn V. TUmarshy Bmib. 102., it appeared that this payment, 
which was 12& per house, was the only provision for the vicar of 
St. Saviour’s Southwark ; and the court decreed an account 
without, directing an issue.] 

FiQC the stipends of the ministers of the fifty new churches^ 
provision is made by tlie several acts of parliament relating 
thereunto, to be raised from the duties on coals. 

There are moreover several particular statutes for particular 
churches, in London and elsewhere. 

After all, these pecuniary compensations, however reasonable 
at first, must in process of time become instifticient, as the value 
of money dccreaseth. And this hath been the case of all mo- 
duses; which, at the time of their commencement, were the real 
value^vf the tithes. On the other hand, it must be acknowledged 
the payment of tithes in kind is in many respects trouble¬ 
some and inconvenient. If a method could be established, that 
the minister should receive an equivalent durable, and not liable 
to diminution by the fluctuation of money, the people generdly 
would be desirous to purchase their tithes at the highest suppos- 
able estimation: wdiich, if employed in a purchase of land, the 
v^ue thereof would continue in proportion as the tithes wmild 
have done, forasmuch as the annual rent of the land will always 
be. according to its produce. 

Form of a lease of tithes. 

indenture, made the - • day of - in the year 

— beVmeen A. B. rector of the parish of - in the 

county of ■ of the one part, and C. D. <f - - in the 

pari^ of' and county ^ -- yeiamn, tf Ae other part, 

WUnesseth, that the said A. B.,for and in consideration tf the rent 
hereinafter reserved and contained, hath demised, granted, and to 
farm let, anti by these pretends doth demise, grant, and to farm let, 
unto ike said C. D., his executors, adminietratorsi and assigns, all 
and all manner of tithes of com, graini hay, and herbage, yetaly 
geOnaingi ina'easing, or happening witbin the said parish —U 

emd all profof <^atflekuL.soever belonging to the p&rsohage bit 
rmt&ry there: To helfy receive,. and> take.BU md every ^ 


Customaiy 
tithes for 
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in London. 
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said tithes and ’pi'qfits unto the said C. D., his executors^ adminis¬ 
trators, an4 assigns, Ji'om the day of the date of these pt'esents, for 
and during and unto the fidl end and term of Pmenty-one years 
from thence next ensuing, and filly to he completed; if he the said 

A. B. shall so long continue rector of the said parish of -. 

Yielding and paying therefore yearly and every year during the 
' said term unto the said A. B. and his assig7is, the rent or sum of 

- - - at and upon the days - hy even and equal jm'tions. 

Provided aVmays, that if the said rent or any qmrt thereof' shall be 

behind and unpaid by the space of' - days afvr the days and 

times appointed and limited for the paymeftt thererf, then this pt'e- 
sent demise and even/ thing herein contained shall cease, determine, 
and be void. And. the said C. D. doth for himself, his exemtors, 
administrators, and-assigns, and for every of them, covenant, promise, 
and grant to and leith the said A. B., his cxcaitors and adminis¬ 
trators, and to and voitk every of them, by these jn'esoits, that he the 
said C. D., his exeentors, administrators, or assigns, shall and will 
from time to time, and at all times during the continuance of this 
demise, well and tridy pay and sat if}/ the rent aforesaid, at the days 
and times aforesaid ajtpomted for the payment thereof; and also 
shall and will pay and discharge all taxes which shall be imposed 
ttpon the said demised jn'emises, or in respect thei eof h/ act of par¬ 
liament or otherwise. And the said A. li.,fr himself, his eJLcenfprs, 
and administrators, and every of them, doth ccroenant, promise, ana 
gratit to and with the said C. D., his executors, administrators, and 
assigtis, and to and with every (f them, hy these presents, that for 
and under the rents and covenants hereinbefore resetved and con¬ 
tained on the part of the said C. ])., his exemtors, administratoi's, 
or assigns, to be paid and perfumed, he the said C. D., his exrctdm'S, 
administrators, and assigns shall and may have, hold, and enjoy the 
tithes and premises aforesaid, and every jmrt and ptarcel tket'eqf, 
during the said term hereby granted, without any let, troidde, molest¬ 
ation, inteiruption, or denial of him the said A. B., or his assigns, 

C 568 3 ot' any other person or pasons claiming oi' to claim by, from, or 
under him. In witness whereof the parties to these presents have 
interchangeably set their hands and seals, the day and year frst 
above written. 

Signed, sealed, and delivered {having A. B. 

been frst duly stamped) in the pre- C. D. 

sence of E. F. 

G.H. 

Note. It is said generally in some books, that a verbal lease of 
tithes is not good. Others that tithes may be granted for 
one ^4ar without deed, but no longer. Others distinguish, and 
flay, that a grant of tithes even for one year is not good by way of 
lease, but may be good by way of sale. Others, to the like pur- 
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Cftbes. 


pose, aHirm, that if the parson agrees with the parishioner, that 
such parishioner shall keep back nis own tithes for a year, thisls^ 
a good bargain by way of retainer; but if he ^ants to him the 
tithes of anothei'y though it be but for a yeaf, it is not good unless, 
it be by deed. Cro.Ja:613. 1 Roll. lYi. God. 354. 

Breem. Rep. 234. 2 Brrmnl. 17- (1) 

Cirle for orhcro. See ilDrDtttatton. 
'Coleration. See SDiasientero. 

Comb ototirsr. See iiaurtah 
Cran^fattoti. See 

Cratij^iub^tatttiatiott. See itorb’jS &u))))er. 

Crer0 in the church yard. See 


Xrentals. 


•T'RENTALS, trigintalia^ were masses for souls departed, to 
^jiid thirty times in such order as should be appointed; or 
y days together; or otherwise every thirtieth day: ac- 
coivling to the direction of the donor or founder, who instituted 
a stipend for that purjiose. 


Proper. 


^ ROPER, troperium, is the book which containeth the se- 
quences, which were devotions used in the church, after 
reading of the epistle. Lind. 251. 


(/) Tithes may be leased; but a lease for more than one year must 
be by deed, as they arc not capable of livery and seisin, but lie merely 
in grant. 3 Bac. Ah. 338. Where it is added, that, to make a lease 
for a year good, it ought not to be entered into till after the corn is 
sown; for then such agreement is in the nature of a sole or chattel 
in esse, which needs no writing. A lease of tithes by deed for all , 
the time the lessor should continue vicar," Is good, an estate for « 
life, determinable on the event of his ceasing to be.vipar, Brexvepy. 
Hih, 2 Anst. i?.4l3. [Leases of tithes in Ireland for 21 yeSrshirid/ " 
the successor. 3 0. 4. c. 123. See geneniMy, ante, 44K] 
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ITunic. 


T'CJNICj'/ttWzm, was the subdeacon’s garment, which he wore 
in serving the priest at the celebration of tlie mass. Und. 

252. 
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